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United  States  Court  of  Appeals  for  the 
District  of  Columbia 


A.  District  Court  of  the  United  States  for  the 

District  of  Columbia 

Equity  No.  61052 

Burley  Irrigation  District,  a  corporation,  Plaintiff , 

vs. 

Harold  L.  Ickes,  Secretary  of  the  Interior,  Defendant. 

United  States  of  America, 

District  of  Columbia,  ss: 

BE  TT  REMEMBERED,  that  in  the  District  Court  of 
tile  United  States  for  the  District  of  Columbia, 
at  the  City  of  Washington,  in  said  District,  ai; 
the  times  hereinafter  mentioned,  the  following: 
papers  were  filed  and  proceedings  had,  in  the 
above-entitled  cause,  to  wit : 

1  Bill  of  Complaint — Injunction 

Filed  March  28,  1936 

In  the  Supreme  Court  of  the  District  of  Columbia 
Holding  an  Equity  Court. 

Equity  No.  61052 

Burley  Irrigation  District,  a  corporation,  Burlev,  Idaho, I 

Plaintiff , 
vs. 

Haroi.d  L.  Ickes,  Secretary  of  the  Interior,  Interior  De¬ 
partment,  Washington,  D.  C.,  Defendant. 

To  the  Supreme  Court  of  the  District  of  Columbia,  hold¬ 
ing  an  Equity  Court: 

The  Plaintiff  respectfully  represents: 

1. 

That  it  is  a  quasi  municipal  corporation,  organized  andj 
existing  under  and  by  virtue  of  the  laws  of  the  State  of! 
Idaho,  and  brings  this  Bill  of  Complaint,  against  Harold 
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L.  Ickes,  a.  citizen  of  the  State  of  Illinois,  residing  in  the 
District  of  Columbia,  in  respect  to  the  matters  and  things 
hereinafter  set  forth. 

2. 

That  the  defendant  is  now  and  has  been  since,  to-wit; 
the  5th  day  of  March,  1933,  the  duly  appointed, 
2  qualified  and  acting  Secretary  of  the  Interior  of 
the  United  States  and  as  such  has  charge  of  the 
administration  of  the  laws  of  the  United  States  relating 
to  irrigation  and  reclamation  projects  constructed  by  the 
United  States,  and  particularly  of  the  administration  of 
the  act  of  Congress  known  as  the  Reclamation  Act,  being 
the  Act  of  June  17,  1902  (32  Stat.  388),  as  amended  and 
supplemented  by  later  acts  of  Congress;  and  that  said  de¬ 
fendant  is  sued  in  his  official  capacity  as  such  Secretary 
of  the  Interior  as  hereinafter  set  forth. 

3. 

i 

That  in  1904,  the  then  Secretary  of  the  Interior  ap¬ 
proved  an  irrigation  and  reclamation  project  known  as  the 
Minidoka  Project,  for  the  irrigation  of  certain  lands  lo¬ 
cated  in  Cassia  and  Minidoka  Counties,  in  the  State  of 
Idaho.  Pursuant  to  and  as  a  part  of  the  said  project, 
the  Minidoka  dam  was  erected  across  the  channel  of  Snake 
River,  situated  in  Cassia  and  Minidoka  Counties,  Idaho, 
which  said  dam  was  completed  in  September,  1906.  That 
the  Minidoka  Project  consisted  and  now  consists  of  two 
units  (1)  the  Gravity  Unit,  now  known  and  comprising  the 
Minidoka  Irrigation  District,  in  which  district  some  71,000 
acres  of  land  are  irrigated  by  water  conveyed  by  gravity, 
and  (2),  the  South  Side  Pumping  Unit,  now  known  and 
comprising  the  Burley  Irrigation  District,  in  which  dis¬ 
trict  some  48,000  acres  of  land  are  irrigated  by  water  lifted 
by  pumps  operated  by  electric  power.  Water  has  been  sup¬ 
plied  from  this  project  to  the  Gravity  Unit  (Minidoka  Dis¬ 
trict)  since  1907.  In  the  year  1908,  pursuant  to  the  said 
project  and  plan,  the  United  States  Reclamation  Service 
began  the  construction  of  a  power  house  at  the  Minidoka 
Dam,  and  pumping  stations  for  pumping  w’ater  on  the 
lands  included  in  the  Pumping  Unit.  The  initial  power 
plant  equipment  consisted  of  five  vertical  units,  the  first 
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of  which  was  completed  and  placed  in  operation  in  19(j>9, 
and  water  has  been  supplied  from  the  project  |to 
3  the  lands  of  the  Pumping  Unit  (Burley  Districjt) 
since  that  date.  The  next  four  units  were  placed  jin 
operation  before  the  end  of  1910.  In  June,  1926,  a  sixth 
power  unit  was  built  and  placed  in  service  on  the  project 
by  the  United  States  Reclamation  Service.  In  order  to 
transport  the  electrical  energy  from  the  power  plant  to 
the  pumping  stations,  transmission  lines  were  const ructed 
and  necessary  transformers  installed. 


In  1915,  Franklin  K.  Lane,  the  then  Secretary  of  the 
Interior,  acting  under  authority  of  pertinent  Federal 
Statutes,  and  more  particularly  of  Section  15,  of  Chapter 
247  of  the  Act  of  Congress  of  August  13,  1914  (38  Ste.t. 
690;  43  U.  S.  C.  A.  373),  known  as  the  Reclamation  Extei- 
sion  Act,  and  at  the  request  of  both  Irrigation  Districts,  a  p¬ 
pointed  a  Board  of  Review,  composed  of  C.  R.  Burky, 
Chairman,  A.  C.  DeMary,  settlers’  representative  of  the 
Gravity  Unit,  Ben  C.  Edwards,  Settlers’  Representative 
of  the  Pumping  Unit  and  Charles  II.  Paul,  Engineer,  U.  S. 
Reclamation  Service,  to  consider  and  report  upon  the  dis¬ 
tribution  of  the  construction  cost  of  the  Minidoka  Projeqt. 


That  Chapter  247,  Sec.  15  of  the  Act  of  Congress  of 

August  13,  1914,  (38  Stat.  690;  43  U.  S.  C.  A.  373)  knoWn 

as  the  Reclamation  Extension  Act  provides  as  follows: 

“General  Authoritv  of  Secretarv  of  the  Interior.  The 

•  • 

Secretary  of  the  Interior  is  hereby  authorized  to  perform 
any  and  all  acts  and  to  make  such  rules  and  regulations  as 
may  be  necessary  and  proper  for  the  purpose  of  carrying 
the  provisions  of  this  chapter  into  full  force  and  effect.” 


That  the  said  Board  of  Review,  in  June,  1915,  after  duje 
investigation  and  consideration,  allocated  the  cost  of  the 
features  common  to  both  Units  of  the  Minidoka  Project, 
including  the  water  supply,  between  the  Gravity  and  Pump¬ 
ing  Units  of  the  Minidoka  Project,  and  unanimously 
4  recommended  that  the  entire  cost  of  the  power  plant 
and  relative  features  of  the  Minidoka  Project  shoulld 
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be  divided  between  the  Minidoka  Irrigation  District  and 
the  Burley  Irrigation  District  in  proportion  to  their  re¬ 
spective  maximum  demands  for  power,  which  proportion 
was  determined  to  be  Burley  Irrigation  District  (Pump¬ 
ing  Unit)  95.6%,  and  Minidoka  Irrigation  District  (Grav¬ 
ity  Unit)  4.4%.  The  said  Board  of  Review  further  recom¬ 
mended  that  the  profits  from  the  sale  of  commercial  power, 
after  paying  for  the  commercial  power  investment,  should 
be  credited  to  the  respective  districts  in  the  aforesaid  pro¬ 
portion;  that  the  Minidoka  dam  constructed  as  aforesaid, 
be  considered  as  a  diversion  dam  and  the  entire  cost  thereof 
be  divided  between  the  Burley  and  Minidoka  Irrigation 
Districts,  on  the  basis  of  59.2%  to  the  Minidoka  District 
(Gravity  Unit)  and  40.8%  to  the  Burley  District  (Pump¬ 
ing  Unit).  That  the  water  supply  appurtenant  to  said  pro¬ 
ject,  used  for  irrigation  purposes,  including  the  water 
stored  in  Jackson  Lake  and  Lake  Walcott,  be  divided  be¬ 
tween  the  two  districts,  on  the  basis  of  66.5%  to  the  Mini¬ 
doka  District  and  33.5%  to  the  Burley  District;  that  the 
transmission  lines  be  divided  between  the  two  districts  on 
the  basis  of  95.85%  to  the  Burley  District  and  4.15%  to  the 
Minidoka  District.  A  copy  of  the  aforesaid  report  of  the 
said  Board  of  Review  is  attached  hereto  as  Exhibit  /  and 
made  a  part  hereof. 

7. 

That  the  said  recommendations  of  the  Board  were  duly 
approved  on  to-wit;  the  27th  day  of  September,  1915  by 
the  Central  Board  of  Cost  Review  of  the  United  States 
Reclamation  Service  of  the  Department  of  the  Interior,  a 
copy  of  which  approval  is  hereto  attached,  as  Exhibit  2 
and  made  a  part  hereof.  The  aforesaid  recommendations 
and  allocations  of  the  cost  of  the  various  features  of  the 
Minidoka  Project  between  the  Minidoka  Irrigation  District 
(Gravity  Unit)  and  the  Burley  Irrigation  District 
5  (Pumping  Unit)  were  thereafter  duly  approved  and 
adopted  by  the  then  Secretary  of  the  Interior, 
Franklin  K.  Lane,  and  were  by  him  put  into  effect. 

8. 

That  thereafter,  to-wit;  on  the  3rd  day  of  November, 
1915,  the  Secretary  of  the  Interior  gave  public  notice  of 
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the  lands  irrigable  under  said  pumping  unit  of  the  s|aid 
Minidoka  Project,  the  limit  of  the  area  per  entry  and  of 
the  charges  which  would  be  made  per  irrigable  acre  u]J>on 
said  entries,  and  upon  lands  in  private  ownership,  whjich 
could  be  irrigated  by  the  waters  of  said  Minidoka  Project 
on  the  Pumping  Unit  and  the  number  of  annual  inst  ill¬ 
ments  in  which  said  charges  should  be  paid;  that  the  price 
to  be  charged  per  irrigable  acre  on  the  Pumping  Unit  of 
the  Minidoka  Project,  as  fixed,  determined  and  specified 
in  said  public  notices,  was  the  sum  of  $56.50  per  acre  :?or 
entries  upon  Government  lands  and  $57.50  per  irrigable 
acre  for  lands  in  private  ownership  included  within  said 
unit;  that  in  fixing  and  determining  the  construction 
charges  to  be  made  and  collected  on  the  Pumping  Unitj  of 
the  Minidoka  Project,  the  Secretary  of  the  Interior  adopted 
the  allocation  of  the  cost  of  the  various  features  of  siiid 
project,  common  to  the  Gravity  and  Pumping  Units  that 
had  been  made  by  the  Board  of  Review  as  aforesaid,  and 
the  charges  per  acre  for  irrigable  lands  included  within 
the  Pumping  Unit  were  sufficient  to  return  to  the  Reclama¬ 
tion  Fund  of  the  United  States  all  of  the  money  that  had 
been  expended  for  the  construction  of  the  irrigation  system 
of  the  Pumping  Unit  of  the  Minidoka  Project,  including 
the  power  plant  and  transmission  lines  as  fixed,  determined 
and  agreed  upon  and  specified  by  the  Board  of  Review  as 
set  forth  in  its  report,  adopted  and  approved  as  herein¬ 
before  alleged. 

9. 

That  thereafter,  and  before  the  entrvmen  and  land 
6  owners  on  the  Pumping  Unit  of  the  Minidoka 
Project  could  procure  water  for  said  lands  from  the 
irrigation  system  so  constructed  by  the  United  States,  as 
aforesaid,  it  was  necessary  to,  and  they,  and  each  of  them, 
did  make,  execute  and  deliver  to  the  United  States  a  water- 
right  application  for  water  to  be  used  upon  and  in  the  irri¬ 
gation  of  their  lands;  form  of  water-right  application  for 
entrvmen  is  attached  hereto  as  Exhibit  3  and  form  of 
water-right  application  for  lands  in  private  ownership  is 
attached  hereto  as  Exhibit  4  and  made  a  part  hereof.  That 
by  the  terms  of  said  water-right  applications  they,  and 
each  of  them,  did  contract  and  agree  to  pay  to  the  United 
States  for  water  so  made  available  for  the  irrigation  of 
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their  lands,  the  sum  per  irrigable  acre  that  was  fixed,  de¬ 
termined  and  announced  by  the  Secretary  of  the  Interior 
in  said  public  notices.  That  the  said  sums  agreed  to  be 
paid  for  the  use  of  said  water  were  sufficient  to  repay  to 
the  United  States  the  entire  cost  of  the  irrigation  system 
constructed  by  the  United  States  for  the  irrigation  of  the 
lands,  including  the  power  plant,  transmission  lines  con¬ 
structed  by  the  United  States  for  use  in  connection  with 
the  irrigation  of  said  lands,  as  allocated,  fixed  and  specified 
by  the  Board  of  Review,  approved  by  the  Central  Board 
of  Cost  Review  and  adopted  by  the  Secretary  of  the  In¬ 
terior  in  determining  the  amount  of  construction  charges 
on  said  Pumping  Unit. 

10. 

That  all  entrymen  and  owners  of  private  lands  within 
said  Pumping  Unit  of  the  Minidoka  Project  made  water- 
right  applications  for  all  irrigable  land  within  said  Unit; 
that  said  water-right  applications  constitute  binding  and 
valid  contracts  between  the  entrymen,  owners  of  private 
lands  and  the  United  States,  which  cannot  now  be  changed, 
altered  or  modified  by  the  defendant,  or  the  United  States, 
without  the  consent  of  the  entrymen  and  owners  of  private 
lands,  or  their  successors  in  interest.  That  the  Bur- 
7  ley  Irrigation  District  is  now  operating  a  portion  of 
said  irrigation  system  for  the  irrigation  of  said 
lands,  for  which  the  said  water-right  applications  w’ere 
made  for  and  on  behalf  of  and  as  the  agent  and  represen¬ 
tative  of  said  water  users  under  and  by  virtue  of  a  contract 
between  the  United  States  and  the  Burley  Irrigation  Dis¬ 
trict  bearing  date  March  15,  1926. 

11. 

That  the  construction  cost  of  the  power  plant  of  the  Mini¬ 
doka  Project,  to-wit;  $455,317.40  was  charged  against  the 
respective  districts  in  the  accounts  of  the  United  States 
Reclamation  Service,  relative  to  said  Project,  in  the  fol¬ 
lowing  proportions;  against  the  Burley  Irrigation  District 
95.6  per  cent  or  $435,283.44  and  against  the  Minidoka  Irri¬ 
gation  District  4.4  per  cent  or  $20,033.96.  That  the  con¬ 
struction  cost  of  the  transmission  lines  that  were  con¬ 
structed  and  included  in  the  report  of  the  Board  of  Review 
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as  a  part  of  the  construction  cost  of  the  Project  was  $66,- 
754.16,  and  was  charged  against  the  respective  districts  in 
the  accounts  of  the  United  States  Reclamation  Service  in 
the  proportion  of  $63,1)85.57  or  1)5.85  per  cent  to  the  Burley 
Irrigation  District,  and  $2,768.41)  or  4.14  per  cent  to  the 
Minidoka  Irrigation  District.  The  aforesaid  charges  re¬ 
main  unchanged  up  to  the  present  time. 

12. 


That  during  the  non-irrigation  season  electrical  energy 
generated  at  the  Minidoka  power  plant  was  and  is  sold  on 
the  Project  to  users  for  commercial  power  purposes.  After 
the  completion  of  the  aforesaid  project,  the  proceeds  from 
the  sale  of  such  surplus  energy  were  applied  to  the  expan¬ 
sion  and  improvement  of  the  commercial  power  unit  of  said 
project,  including  the  extension  of  transmission  lines,  con¬ 
struction  and  equipment  of  substations,  until  to-wit;  the 
vear  1915,  at  which  time  and  continuouslv  thereafter  dowtn 
to  the  present  time,  the  sale  of  surplus  energy  has 
8  resulted  in  a  considerable  profit  over  and  above  all 
expenses  of  operation  and  reasonable  new  construc¬ 
tion. 

13. 

That  on,  to-wit;  December  5,  1924,  the  Congress  of  the 
United  States  passed  an  act  of  which  subsection  I  of 
Chapter  4,  (43  Stat.  703;  43  V.  S.  ('.  A.  sec.  501)  provides 
as  follows: 

“Whenever  the  water  users  take  over  the  care,  operation 


and  maintenance  of  a  project,  or  a  division  of  a  project  tht) 
total  accumulated  net  profits,  as  determined  by  the  Secre¬ 
tary,  derived  from  the  operation  of  project  power  plants|, 
leasing  of  project  grazing  and  farm  lands,  and  the  sale  o|- 
use  of  town  sites  shall  be  credited  to  the  const ructioiji 
charge  of  the  project,  or  a  division  thereof,  and  thereafter 
the  net  profits  from  such  sources  may  be  used  by  th(|* 
water  users  to  bo  credited  annually,  first,  on  account  of 
project  construction  charge;  second,  on  account  of  project 
operation  and  maintenance  charges,  and  third,  as  the  wateij* 
users  may  direct.  Xo  distribution  to  individual  water 
users  shall  be  made  out  of  any  such  profits  before  all  oblij 
gations  to  the  Government  shall  have  been  fully  paid.” 
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14. 

That  pursuant  to  Chapter  247,  Sec.  5  of  the  Act  of  Con¬ 
gress  of  August  13,  1914,  (38  Stat.  687,  43  U.  S.  C.  A.  499) 
the  operation  of  the  gravity  unit  of  the  Minidoka  Project 
was  taken  over  from  the  United  States  Reclamation  Ser¬ 
vice  by  the  Minidoka  Irrigation  District  on  January  1, 
1917,  under  a  contract  between  the  said  District  and  the 
United  States,  which  said  contract  was  supplemented  by 
another  contract  between  the  same  parties  under  date  of 
February  11,  1927,  which  said  latter  contract,  in  part,  pro¬ 
vides  as  follows: 


“ Credits  under  subsections  /  and  .7  Act  of  December  5, 1924. 

; 

9.  Pursuant  to  the  provisions  of  Subsections  T  and  J  of 
Section  4  of  said  Act  of  December  5,  1924,  the  Secretary 
will  determine  and  announce  the  total  accumulated  net 
profits  to  be  credited  under  the  said  subsections  to  the  Mini¬ 
doka  project,  and  what  portions  thereof  to  the  said  com¬ 
pleted  divisions  included  in  the  Burley  and  Minidoka  Irri¬ 
gation  Districts.  He  will  also  determine  and  announce 
what  proportionate  part  or  percentage  of  the  accumulated 
net  profits  which  it  is  found  should  equitably  be  credited  to 
the  lands  in  the  Burley  Irrigation  District,  or  south-side 
pumping  division,  and  what  proportionate  part  to  the  lands 
in  the  Minidoka  Irrigation  District,  or  gravity  division  of 
the  project,  which  determination  and  announcement  will  be 
set  out  in  a  statement,  a  copy  of  which  will  be  sent  to  each 
of  the  two  district.” 


9  Increase  in  Project  Power  Supply. 

”12.  Whereas  both  the  Burley  Irrigation  District  and 
Minidoka  Irrigation  District  have  heretofore  authorized 
the  use  of  the  accumulated  net  profits  from  the  operation 
of  the  power  plant  at  the  Minidoka  Dam  to  the  improve¬ 
ment,  purchase,  and  installation  of  machinery  in  the  power 
plant  at  Minidoka  dam  for  the  purpose  of  increasing  the 
power  output  of  said  plant,  and  such  improvement  and  en¬ 
largement  of  the  power  plant  at  the  Minidoka  Dam  is  now 
authorized,  and  under  construction,  or  about  to  be  con¬ 
structed. 
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Now,  Therefore,  it  is  agreed  that  in  order  to  make  some 
provision  for  supplying  the  growing  demand  for  commer¬ 
cial  power  on  the  Minidoka  Project,  and  the  additional 
power  which  will  lx*  required  for  pumping  water  in  con¬ 
nection  with  the  pumping  division  of  said  project,  and  be¬ 
fore  determining  and  announcing  the  accumulated  net 
profits  from  the  operation  of  the  project  power  plant,  the 
Secretary  shall  deduct  from  the  net  profit  which  would 
otherwise  be  available  from  that  source  tin*  sum  of  thrc|e 
hundred  thousand  dollars  ($300,000)  which  shall  be  ap¬ 
plied  if  authority  is  given,  and  if  appropriations  therefcjr 
are  made  by  Congress,  first,  to  the  improvement  or  pur¬ 
chase  and  installation  of  machinery  in  the  power  plant  at 
the  Minidoka  Dam  for  the  purpose  of  increasing  the  powcjr 
output  of  said  plant:  and  second,  (if  any  balance  of  said 
sum  remains),  to  the  payment  of  a  proportionate  share  of 
the  cost  (a)  of  the  power  plant  to  lx*  constructed  by  the 
United  States  at  the  American  Falls  Dam,  and  (b)  of  the 
power  privilege  in  connection  therewith,  including  the 
right  to  the  use  and  benefit  of  a  pro  rata  share  in  all  power 
generated  at  the  islands  and  west-side  plants  at  American 
Falls  over  and  above  the  amounts  required  for  construc¬ 
tion  purposes  in  connection  with  the  American  Falls  Daifi 
’pending  the  construction  of  the  large  power  plant  contemj- 
plated  by  the  United  States  at  the  said  Dam.  Upon  the  com¬ 
motion  of  said  improvements  in  or  installation  of  machinery 
at  the  Minidoka  power  plant,  the  Secretary  will  furnish  the 
district  a  statement  (a)  of  the  cost  of  such  improvements 
and  (b)  of  the  balance  remaining  from  the  said  sum  o: 
three  hundred  thousand  dollars  ($300,000),  which  is  avail¬ 
able  for  application  toward  the  ’payment  of  a  proportionate 
part  of  the  cost  of  the  proposed  power  plant  at  American 
Falls  dam,  and  the  power  privileges  in  connection  there¬ 
with,  and  the  construction  of  divisions  of  the  Minidoka  pro 
ject,  embraced  in  said  Minidoka  and  Burley  Irrigation  Dis¬ 
tricts  shall  lx*  entitled  to  the  benefit  of  the  proportionate 
part  of  the  power  actually  available  from  the  said  plant  tc 
be  constructed  at  American  Falls  dam,  or  the  net  profits 
thereof  in  the  proportion  that  the  said  balance  remaining 
from  the  said  sum  of  three  hundred  thousand  dollars 
($300,000)  is  of  the  total  cost  of  the  said  power  plant  and! 
power  privilege  in  connection  therewith  as  the  same  is  de^ 


10 


BURLEY  IRRIGATION  DISTRICT  VS.  ICKES,  ETC. 


termined  and  announced  by  the  Secretary  after  the  com¬ 
pletion  of  the  said  plant.  The  proportionate  part  of  the 
proceeds  of  the  power  from  the  American  Falls  power 
plant  allotted  by  the  Secretary  to  the  Burley  and  Minidoka 
Districts  to  be  divided  between  said  districts  in  the  same 
proportion  as  the  proceeds  of  the  power  plant  at  the  Mini¬ 
doka  Dam.  The  net  profits  available  from  the  use  for  com¬ 
mercial  purposes  of  any  part  of  the  district’s  share  of 
the  power  generated  from  the  Government  plant  or 
10  plants  at  American  Falls  shall  be  determined  and 
announced  annually  by  the  Secretary  in  the  same 
manner  as  the  future  net  profits  from  the  Minidoka  plant. 
Pending  the  completion  of  the  proposed  new  plant  to  be 
constructed  by  the  United  States  at  American  Falls  the 
district,  or  the  lands  thereof,  will  be  allowed  the  use  or 
benefit  of  its,  or  their,  pro  rata  share  of  power  generated 
at  the  Island  and  west  side  plants  at  American  Falls,  over 
and  above  the  amount  required  for  construction  purposes, 
or  proportionate  parts  thereof,  in  like  manner  as  herein 
provided  with  reference  to  net  profits  hereafter  realized 
from  the  power  developed  at  the  Minidoka  plant.  It  is 
understood  that  the  cost  of  the  transmission  line  from 
American  Falls  to  t he  second  lift  pumping  plant  of  the 
Burley  Irrigation  District  is  to  be  deducted  from  the  ac¬ 
cumulated  net  profits  from  the  power  plant.” 

15. 

That  pursuant  to  Chapter  247,  sec.  5  of  the  Act  of  Con¬ 
gress  of  August  13,  1914,  (38  Stat.  687;  43  lT.  S.  C.  A.  499) 
and  sub-section  4  of  the  Act  of  Congress  of  December  5, 
1924,  43  Stat.  702;  43  U.  S.  (’.  A.  500)  the  care,  operation 
and  maintenance  of  the  pumping  unit  of  the  Minidoka  Pro¬ 
ject,  including  the  canals  and  pumping  plants  were  taken 
over  by  the  plaintiff  on  March  15,  1926,  under  a  contract 
of  that  date  between  the  United  States  and  the  plaintiff, 
which  contract,  among  other  things,  provides: 

** Credits  under  subsections  I  and  ,J  of  Section  4  Act  of 

December  5,  1924. 

”8  (a)  Pursuant  to  the  provisions  of  subsections  I  and 
J  of  Sec.  4  of  said  Act  of  December  5,  1924,  the  Secretary 
will  determine  and  announce  the  total  accumulated  net 
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profits  to  be  credited  under  the  said  subsections  to  the  Mini¬ 
doka  Project,  and  what  portions  thereof  to  the  said  com¬ 
pleted  divisions,  included  in  the  Burley  and  Minidoka  Irri¬ 
gation  Districts.  He  will  also  determine  and  announce 
what  proportionate  part  or  percentage  of  the  accumulated 
net  profits,  which  it  is  found  should  equitably  be  credited 
to  the  completed  divisions  of  the  project,  should  be  credited 
to  the  lands  in  tin*  Burley  Irrigation  District,  or  South  Side 
Pumping  Division,  and  what  proportionate  part  to  the 
lands  in  the  Minidoka  irrigation  District,  or  Gravity  Di¬ 
vision  of  the  project,  which  determination  and  announce¬ 
ment  will  be  set  out  in  a  statement,  a  copy  of  which  will  be 
sent  to  each  of  the  two  districts. 

(b)  The  credits  so  allowed  to  the  district  on  account  of 
accumulated  net  profits  from  the  sources  referred  to  in  said 
subsections  I  and  ,J  will  lx*  credited  to  the  construction 
charge  of  the  division  of  the  project  represented  by  tfie 
district,  and  will  apply  toward  the  reduction  of  the  con¬ 
struction  indebtedness  of  tin*  district,  and  of  the  non-con¬ 
senting  district  landowners  (as  hereinafter  defined!, 

11  and  such  credit  may  be  divided  among  the  several 
tracts  of  irrigable  land  in  the  district  in  proportion 
to  irrigable  acreage,  but  will  not  affect  the  annual  construc¬ 
tion  payments  until  the  end  of  the  construction  payment 
period,  and  no  distribution  to  individual  water  users  shall 
be  made  out  of  any  such  profits  before  all  obligations  to 
the  United  States  shall  have  been  fully  paid. 

(c)  The  net  profits  realized  from  the  various  sources 

named  in  said  subsections  1  and  ,J  after  the  date  provided 

in  this  contract  for  the  taking  over  the  operation  ancjl 

maintenance  of  the  transferred  works  by  the  District,  toj- 

wit;  after  April  1,  1 92G,  will  be  announced  and  determine^ 

each  vear  bv  the  Secret  a  rv  in  a  written  statement  to  befe 
•>  •  • 

sent  to  the  District  over  the  signature  of  the  Secretary. 
The  portion  of  such  net  profit  as  determined  by  the  Secre¬ 
tary  and  sot  out  in  such  annual  statement  as  applicable  to 
the  District  shall  unless  used  in  the  manner  provided  in 
subdivision  ( li )  of  this  Article  be  credited  each  year  as  fol 
lows:  First,  on  the  annual  installment  of  the  project  con¬ 
struction  charges  of  the  District  beginning  with  the  install 
ment  first  coming  due,  and  continuing  with  succeeding  conj 
struction  installments  so  far  as  such  credit  will  go,  unti( 
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the  entire  construction  indebtedness  of  the  District  has 
been  paid;  second,  upon  operation  and  maintenance 
charges,  as  the  same  come  due  to  the  United  States,  and, 
third,  as  the  District  may  direct;  but  no  distribution  to  in¬ 
dividual  water  users  shall  be  made  out  of  any  such  profits 
before  all  obligations  to  the  United  States  shall  have  been 
fully  paid. 

Increase  of  Project  Power  Supply. 

(d)  In  order  to  make  some  provision  for  supplying  the 
growing  demand  for  commercial  power  on  the  Minidoka 
project  and  also  the  additional  power  which  will  be  re¬ 
quired  for  pumping  additional  water  for  the  lands  in  the 
Burley  District,  it  is  hereby  agreed  that  before  determining 
and  announcing  the  accumulated  net  profits  from  the  op¬ 
eration  of  the  project  power  plant,  the  Secretary  shall  de¬ 
duct  from  the  net  profit  which  would  otherwise  be  available 
from  that  source  the  sum  of  Three  Hundred  Thousand 
Dollars  ($.*100,000)  which  shall  be  applied,  if  authority  is 
given  and  if  appropriations  therefor  are  made  by  Congress, 
first  to  the  improvement  or  purchase  and  installation  of 
machinery  in  the  power  plant  at  the  Minidoka  dam  for  the 
purpose  of  increasing  the  power  output  of  said  plant;  and, 
second,  (if  any  balance  of  said  sum  remains)  to  the  pay¬ 
ment  of  a  proportionate  share  of  the  cost  (a)  of  the  power 
plant  to  be  constructed  by  the  United  States  at  the  Ameri¬ 
can  Falls  dam;  and  (b)  of  the  power  privilege  in  connection 
therewith,  including  the  right  to  the  use  and  benefit  of  a 
pro  rata  share  in  all  power  generated  at  the  Island  and 
\Yest  Side  plants  at  American  Falls,  over  and  above  the 
amounts  ret] ui red  for  construction  purposes  in  connection 
with  the  American  Falls  dam  pending  the  construction  of 
the  large  power  plant  contemplated  by  the  United  States  at 
the  said  dam.  Upon  the  completion  of  the  said  improve¬ 
ments  in  or  installation  of  machinery  at  the  Minidoka  power 
plant  the  Secretary  will  furnish  the  district  a  statement  (a) 
of  the  cost  of  such  improvement  and  (b)  of  the  balance  re¬ 
maining  from  the  said  sum  of  three  hundred  thousand  dol¬ 
lars  ($300,000)  which  is  available  for  application  toward 
the  payment  of  a  proportionate  part  of  the  cost  of 
12  the  proposed  power  plant  at  the  American  Falls  dam 
and  the  power  privilege  in  connection  therewith,  and 
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the  constructed  division  of  the  Minidoka  project  embrace<jl 
in  said  Burley  District,  shall  be  entitled  to  the  benefit  of 
its  proportionate  part  of  the  power  actually  available  from 
the  said  plant  to  be  constructed  at  the  American  Falls  dam, 
or  the  net  profits  thereof  in  the  proportion  that  the  sai^l 
balance  remaining;  from  said  sum  of  three  hundred  thou¬ 
sand  dollars  ($.*100,1)00)  is  of  the  total  cost  of  the  said  powe  r 
plant  and  power  privilege  in  connection  therewith  as  the 

same  is  determined  and  announced  bv  the  Secretarv  after 

•  • 

the  completion  of  said  plant.  **The  net  profits  available 

from  the  use  for  commercial  purposes  of  any  part  of  the 

district’s  share  of  the  power  generated  from  the  Governl- 

ment  plant  or  plants  at  American  Falls  shall  be  determine^ 

and  announced  annuallv  bv  tin*  Secretarv  in  the  same  man- 

•  •  • 

ner  as  the  future  net  profits  from  the  Minidoka  plant. 
Pending  the  completion  of  the  proposed  new  plant  to  be 
constructed  by  the  United  States  at  American  Falls,  the 
District,  or  the  lands  thereof  will  be  allowed  the  use  or 
benefit  of  its  or  their,  pro  rata  share  of  the  power  generated 
at  the  Island  and  West  Side  plants  at  American  Falls, 
over  and  above  the  amounts  required  for  construction  pur¬ 
poses,  or  proportionate  parts  thereof,  in  like  manner  as 
herein  provided  with  reference  to  net  profits  hereafter 
realized  from  the  power  developed  at  the  Minidoka  plant. 

(e)  It  is  understood  and  agreed  that  the  cost  of  the  trans¬ 
mission  line  from  American  Falls  to  tin*  Second  Lift  Pump¬ 
ing  plant  of  the  Burley  District,  as  determined  by  the  Sec¬ 
retary  shall  also  be  deducted  from  the  accumulated  net 
profits  which  would  otherwise  be  available  from  the  opera¬ 
tion  of  the  Minidoka  power  plant. 

(/)  Increasing  ('anal  ('a /un  ify  for  the  South  Side  Pumping 

Division. 

Out  of  any  net  profits  which  would  otherwise  be  credited 
to  the  South  Side  Pumping  Division  of  the  project,  or  the 
Burley  District,  the  Secretary  shall  deduct  the  sum  of  Fifty 
Thousand  Dollars  ($50,000.00)  which  sum,  or  so  much 
thereof  as  the  Secretary  shall  find  to  be  necessary,  will, 
if  tin*  necessary  appropriations  are  made  by  Congress,  be 
used  for  the  purpose  of  enlarging  and  improving  canals 
serving  the  lands  of  the  South  Side  Pumping  Division  for 
the  purpose  of  increasing  the  water  supply  which  may  be 
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delivered  to  such  lands  and  for  additional  pumps  or  other 
works  or  structures  should  such  additional  pumps  or  other 
work  be  determined  by  the  Secretary  to  be  necessary  or 
desirable.  Upon  the  competition  of  such  enlargement  and 
improvement  work  to  the  extent  that  the  Secretary  shall 
find  to  be  necessary  or  desirable  the  Secretary  will  furnish 
a  statement  of  the  cost  thereof  and  any  unexpended  balance 
of  said  sum  of  Fifty  Thousand  Dollars  ($50,000.00)  as 
shown  by  said  statement,  if  any  balance  remains,  will  then 
be  credited  to  the  Burley  District,  or  lands  of  the  South 
Side  Pumping  Division,  in  like  manner  as  other  net  profits 
of  the  same  class.” 

16. 

That  pursuant  to  the  terms  and  conditions  of  said  con¬ 
tracts,  the  United  States  constructed  and  installed 
13  in  the  power  plant  at  the  Minidoka  Dam,  an  addi¬ 
tional  generating  Unit,  commonly  known  as  the 
‘‘Sixth  Unit”,  at  a  cost  of  $151,314.03,  thereby  increasing 
the  generating  capacity  of  the  said  power  plant  to  10,000 
k.  w.  if  and  when  operated  to  its  full  capacity.  That  be¬ 
tween  the  first  dav  of  Februarv,  1927  and  the  first  dav  of 
February,  1928,  it  constructed  a  switchyard  at  the  said 
power  plant  at  a  cost  of  $26,460.01,  and  during  the  years 
of  1929  and  1930,  the  United  States  constructed  at  said 
power  plant  an  ‘‘Interconnection  Substation,”  at  a  cost  of 
$82,914.29.  That  all  of  the  said  improvements  were  made 
with  the  Three  Hundred  Thousand  Dollars  ($300,000)  set 
aside  as  provided  in  the  contracts  between  the  United 
States,  Burley  and  Minidoka  Irrigation  Districts,  as  set 
forth  in  paragraphs  14  and  15  hereof. 

17. 

That  on,  to-wit;  the  10th  day  of  May,  1926,  the  Congress 
of  the  United  States  passed  an  act,  commonly  known  as  the 
“1927  Appropriation  Bill”,  (44  Stat.  4S1),  which,  insofar 
as  it  pertains  to  the  Minidoka  Project,  provides: 

“Minidoka  Project,  Idaho,  for  operation  and  mainte¬ 
nance  continuation  of  construction  and  incidental  operation 
$2,005,000.00:  Provided,  That  the  accumulated  net  profits 
as  determined  by  the  Secretary  of  the  Interior  arising 
under  the  project  derived  from  the  operation  of  the  project 
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power  plants,  leasing:  of  Government  grazing  and  farm 
lands,  the  sale  and  use  of  town  sites,  and  for  all  other 
sources,  shall  be  applied  by  the  Secretary  of  the  Interior 
so  far  as  mav  he  necessary  in  the  payment  of  anv  water 
right  charges  due  the  United  States  bv  anv  individual 


water  user  or  irrigation  district  to  whose  benefit  personally 
or  in  the  aggregate  such  accumulated  profits  should  equit¬ 
ably  accrue  in  the  judgment  of  the  Secretary  of  the  In¬ 
terior,  whose  decision  shall  be  conclusive.  Any  surplus  of 
such  accumulated  net  profits  and  future  profits  from  such 
sources  shall  be  applied  as  provided  in  subsection  I,  Sec¬ 
tion  4,  Act  of  December  5,  1924.  (43  Stat.  p.  701). 


That  from  to-wit;  March  5,  1923  until  to-wit;  July  24|, 
1928,  Hubert  Work  was  the  Secretary  of  the  Interior  o|f 
the  United  States. 

19. 

That  prior  to  tin*  14th  day  of  March,  1 927,  the  Minidoki 
and  Burley  Irrigation  Districts,  after  audits  of  th<|* 
14  books  of  the  Minidoka  Reclamation  Project,  machj? 

by  each  district  respectively,  presented  to  the  thei|i 
Secretary  of  the  Interior,  Hubert  Work,  claims  for  credits 
from  the  accumulated  profits  of  said  project.  Thereafter 
a  day  for  the  hearing  of  said  claims  was  fixed,  at  which 
hearing  representatives  of  the  aforesaid  Districts  appeared 
before  the  Secretary  of  the  Interior  and  argued  the  matter 
at  length.  Thereupon  the  then  Secretary  of  the  Interior, 
Hubert  Work,  acting  in  pursuance  of  and  under  the  au¬ 
thority  of  Subsection  I  of  Uhapter  4  of  the  Act  of  Decem¬ 
ber  5,  1924,  the  Act  of  Uongress  of  May,  10,  1926  and  the 
several  contracts  between  the  United  States  and  the  plain¬ 
tiff  herein,  dated  the  loth  day  of  March,  1926;  the  United 
States  and  the  Minidoka  Irrigation  District  dated  January 


1,  1917  and  February  11,  1927,  hereinbefore  referred  to, 
determined  that  the  profits  from  the  sale  of  electrical 
enerirv  from  the  Minidoka  Power  Plant  should  be  credited 
to  the  two  districts  in  the  following  proportions;  to  the 
Burley  Irrigation  District  95.6  per  cent,  to  the  Minidoka 
Irrigation  District  4.4  percent.  The  then  Secretary  of  the 
Interior,  Hubert  Work  thereupon  directed  that  the  profits 
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from  the  Minidoka  Power  Plant  should  be  so  credited  and 
divided,  and  such  profits  were  thereupon  so  credited  and 
divided  to  the  respective  irrigation  districts.  A  true  copy 
of  the  aforesaid  order  and  ruling  of  Hubert  Work,  Secre¬ 
tary  of  the  Interior,  dated  March  14,  1927,  is  hereto  at¬ 
tached  as  Exhibit  5  and  made  a  part  hereof. 


20. 

That  the  commercial  power  profits  from  the  Minidoka 
Power  Plant  in  excess  of  the  necessary  and  reasonable  new 
construction,  as  determined  by  the  respective  Secretaries 
of  the  Interior,  holding  office  during  such  periods,  have 
been  as  follows: 


Accumulated  to  April  1.  1926 
April  1,  1926  to  December  #1,  1926 

January  1,  1927  to  December  31,  1927 
15  January  1, 1928  to  December  31,  1928 
January  1,  1929  to  December  31,  1929 
January  1.  1930  to  December  31,  1930 
January  1,  1931  to  December  31,  1931 
January  1,  1932  to  December  31,  1932 
January  1,  1933  to  December  31,  1933 
January  1,  1934  to  December  31,  1934 
January  1, 1935  to  December  31,  1935 


$354,509.85 

47,188.38 

62,665.52 

91,766.37 

101,184.72 

119,059.71 

130,979.24 

111,426.92 

114,953.15 

97,158.79 

119,128.78 


Total  to  December  31,  1935  $1,350,021.43 

That  of  the  foregoing  amount  Three  Hundred  Thousand 
Dollars  ($300,000)  was  reserved  by  the  United  States  in  ac¬ 
cordance  with  the  contracts  between  the  United  States  and 
the  Minidoka  Irrigation  District  and  the  plaintiff,  respec¬ 
tively,  (which  contracts  are  hereinbefore  described  in  para¬ 
graphs  14  and  15  hereof)  for  the  purchase  and  installation 
of  machinery  for  the  purpose  of  increasing  the  power  out¬ 
put  of  the  Minidoka  Power  Plant,  the  construction  of  a 
switchyard  and  interconnection  substation,  and  the  balance 
of  the  profits  for  the  years  up  to  and  including  the  year 
1934,  to-wit :  $930,892.65  has  been  credited  to  the  account 
of  the  respective  districts,  as  follows,  to-wit; 

Burley  Irrigation  District,  95.6%  or  $889,933.37 

Minidoka  Irrigation  District,  4.4%  or  40,959.28 
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That  defendant  has  announced,  on  March  12,  1936,  that 
the  profits  from  the  sale  of  electrical  energy  for  the  year 
1935  will  be  credited  as  follows,  to-wit ; 

Burley  Irrigation  District,  53.56%  or  $63,807.50 

Minidoka  Irrigation  District,  4.47%  or  5,321.27 

Black  Canyon  Power  Plant  41.97%  or  50,000.00 

That  the  Black  Canyon  Power  Plant  is  on  the  Payette 
River,  Boise  Project,  Idaho,  a  reclamation  project  of  the 
United  States  located  about,  to-wit  250  miles  from  the  Min¬ 
idoka  Project  and  not  a  part  of  the  Minidoka  Project  and 
in  no  way  connected  with  or  related  to  the  plaintiff. 

That  the  foregoing  credits  have  not  extinguished  the 
charge  on  account  of  construction  costs  of  the  Pumping 
Unit  of  the  Minidoka  Project,  more  fully  described 
16  in  paragraph  11  hereof,  but  on  the  contrary  the 
plaintiff  at  this  time  is  indebted  to  the  United  States 
in  considerable  sums  over  and  above  the  aforesaid  credits 
on  account  said  construction  costs  charged  against  it. 

21. 

That  from  to-wit,  the  25th  day  of  July,  1928  until  to- 
wit,  the  4th  day  of  March,  1929  Roy  O.  West  was  Secretary 
of  the  Interior  of  the  United  States. 

22. 

That  on  to-wit;  January  3,  1929  a  petition  was  filed  with 
Rov  O.  West,  Secretary  of  the  Interior  on  behalf  of  the 
Minidoka  Irrigation  District  for  a  reconsideration  or  re¬ 
hearing  of  the  aforesaid  Order  of  March  14,  1927,  insofar 
as  it  related  to  the  distribution  of  profits  derived  from  the 
operation  of  the  power  plant  at  the  Minidoka  dam.  There¬ 
upon  the  Plaintiff  filed  a  brief  in  opposition  to  the  Petition 
and  Attorneys  for  both  Irrigation  Districts  argued  the 
matter  at  length  before  the  said  Roy  O.  West,  Secretary  of 
the  Interior.  Thereupon  Roy  O.  West,  Secretary  of  the 
Interior  denied  the  Petition.  A  true  copy  of  the  Order  of 
Roy  ().  West,  Secretary  of  the  Interior,  dated  March  2,1 
1929,  denying  the  aforesaid  Petition  is  hereto  attached  asj 
Exhibit  0  and  made  a  part  hereof. 
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That  from  to-wit,  tlu*  5th  day  of  March,  1929  until  to- 
wit;  the  4th  day  of  March,  1933,  Kay  Lyman  Wilbur  was  the 
Secretary  of  the  Interior  of  the  United  States. 

24. 

That  thereafter,  to-wit;  on  tile  30th  day  of  July,  1929,  a 
Petition  was  filed  with  Rav  Lvman  Wilbur,  Secretary  of 
the  Interior  by  the  Minidoka  Irrigation  District,  petition¬ 
ing  for  the  appointment  of  a  commission  to  consider  the 
ratio  of  ownership  of  the  Minidoka  and  Burley  Ir- 
17  rigation  Districts  in  the  power  features  of  the  Mini¬ 
doka  Project,  and  tin*  ratio  of  participation  of  the 
two  districts  in  the  proceeds  of  the  power  profits.  Imme¬ 
diately  upon  the  filing  of  this  Petition,  and  on,  to-wit; 
August  lb,  1929,  Joseph  X.  Dixon.  Acting  Secretary  of  the 
Interior,  appointed  a  committee  consisting  of  J.  II.  Roth- 
rock,  Attorney,  office  of  the  Solicitor  of  the  Department  of 
the  Interior,  chairman;  ( '.  (J.  Paulson  District  Engineer, 
Geological  Survey,  Boise,  I^laho;  and  A.  W.  Harrington, 
District  Engineer,  Geological  Survey,  Albany,  New  York, 
to  consider  the  ratio  of  ownership  by  the  Minidoka  and 
Burley  Irrigation  Districts;  in  the  Minidoka  Irrigation 
Project,  and  the  ratio  of  tin*  participation  of  the  two  said 
districts  in  the  proceeds  of  power  profits.  This  committee, 
to-wit;  on  tlu*  27th  day  of  September,  1929  filed  its  report 
with  Ray  Lyman  Wilbur,  Secretary  of  the  Interior,  wherein 
it  recommended  that  tlu*  proceeds  from  the  sale  of  com¬ 
mercial  power  be  divided  as  follows;  to  the  Burley  Irriga¬ 
tion  District  72.7  per  cent  and  to  the  Minidoka  Irrigation 
District  27.3  per  cent;  that  the  said  committee  in  making 
the  said  report  wholly  disregarded  the  contractual  rela¬ 
tionship  now  existing  between  the  entrymen  and  owners 
of  private  lands  on  tlu*  Pumping  Unit  of  the  Minidoka  Proj¬ 
ect  of  tlu*  United  States  for  tlu*  repayment  to  the  United 
States  of  the  cost  of  the  power  plant  and  other  features 
of  the  Minidoka  Project  as  fixed  and  determined  by  said 
public  notices  and  the  water-right  applications. 

25. 


That  under  date  of  October  12,  1929,  Ray  Lyman  Wilbur, 
Secretary  of  the  Interior,  gave  to  each  of  the  two  aforesaid 
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districts  thirty  days  within  which  to  file  objections  to  the 
aforesaid  report  and  thirty  days  additional  time  within 
which  to  file  briefs  in  support  of  said  objections,  which  ob¬ 
jections  and  briefs  were  duly  filed  by  both  Irriga- 
18  tion  Districts. 


That  before  the  said  Ray  Lyman  Wilbur  proceeded  to 
consider  the  said  report  or  to  reopen  the  said  controversy 
between  the  two  irrigation  districts,  tin*  Burley  Irrigation 
District  instituted  an  action  in  the  Supreme  Court  of  the 
District  of  Columbia,  to  enjoin  the  said  Ray  Lyman  Wilbur, 
as  Secretary  of  the  Interior  from  reopening  the  said  case 
or  reconsidering  the  ratio  of  ownership  of  the  Minidoka 
and  Burley  Irrigation  Districts  in  the  power  features  o:‘ 
the  Minidoka  Project  and  the  division  of  credits  and  dis¬ 
tribution  of  the  power  profits  as  between  the  two  districts. 
That  the  said  Ray  Lyman  Wilbur,  Secretary  of  the  Interior, 
duly  answered  the  said  complaint,  and  joined  issue  in  said 
action,  and  the  same  was  duly  brought  on  for  trial  in  said 
Court. 


That  at  the  trial  of  said  cause,  the  following  judgmenl 
and  decree  was  made  and  entered  in  said  cause,  in  favor 
of  the  Burley  Irrigation  District,  and  against  the  said  Ray 
Lyman  Wilbur,  Secretary  of  the  Interior,  to-wit: 

In  the  Supreme  Court  of  the  District  of  Columbia 

Holding  an  Kquity  (’ourt. 

Kquity  Xo.  50636 

Burley  Irrigation  District  a  Corporation.  Plaintiff. 


Ray  Lyman  Wii.rur,  Secret  a  rv  of  the  Interior.  Drfnr/anf 


Decree. 

This  cause,  coming  on  to  be  heard  upon  the  Bill  of  com 
plaint  and  the  answer  thereto,  t he  amended  bill  of  com 
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plaint  and  amended  answer  thereto,  together  with  the  ex¬ 
hibits  attached  to  said  pleadings,  other  exhibits  duly  intro¬ 
duced  in  evidence,  and  an  agreed  statement  of  facts  filed 
December  1,  1930,  and  the  cause  having  been  duly  consid¬ 
ered  by  the  Court  and  after  full  argument  and  due  sub¬ 
mission  by  counsel  for  the  parties  thereto,  it  is  this  19th 
day  of  February,  1931,  herebv 
19  ORDERED  AND  DECREED,  that  the  decision 
of  Secretary  Work,  after  due  hearing  afforded  both 
Districts,  affirmed  by  Secretary  West,  that  the  proportion¬ 
ate  ownership  of  the  Minidoka  and  the  Hurley  Districts  in 
the  power  plant  of  the  Minidoka  Project,  Idaho,  is  4.4% 
in  the  Minidoka  and  95.6%  in  the  Hurley  District,  is  con¬ 
clusive  and  final;  and  that  the  respective  shares  of  the 
aforesaid  Districts  in  and  to  profits,  both  past  and  future, 
derived  from  the  sale  or  other  disposition  of  electrical  en¬ 
ergy  generated  at  the  aforesaid  power  plant,  follow  the 
respective  ownerships  in  the  aforesaid  power  plant  and 
are  in  the  proportion  of  4.4%  to  the  Minidoka  Irrigation 
District  and  95.6%  to  the  Burley  Irrigation  District;  and 
it  is  hereby  further 

ORDERED  AND  DECREED,  That  the  defendant,  his 
agents,  subordinates,  employees  and  successors  in  office, 
and  each,  every  and  all  persons  claiming  to  act  under  his 
authority  or  control,  be  and  the  same,  each  and  all,  are 
hereby  permanently  enjoined  and  restrained  from  recon¬ 
sidering  or  rehearing  the  matter  of  the  ratio  of  ownership 
and  participation  of  the  Burley  Irrigation  District  and  the 
Minidoka  Irrigation  District  in  the  power  profits  past 
and/or  future,  from  the  Minidoka  Project  and  from  re¬ 
dividing,  redistributing  or  otherwise  disturbing  or  chang¬ 
ing  the  proportionate  ratio  upon  which  the  power  profits 
from  the  Minidoka  Project  have  heretofore  been  credited 
and  divided  between  the  two  aforesaid  Districts,  and  from 
adopting,  approving  or  putting  into  effect  the  report  dated 
September  27,  1929,  of  the  Committee  appointed  by  Joseph 
N.  Dixon,  Acting  Secretary  of  the  Interior,  and  from  ap¬ 
proving,  authorizing  or  directing  in  any  manner  whatsoever 
a  credit,  division  or  distribution  of  said  power  profits  which 
have  heretofore  accrued  or  which  may  hereafter  accrue, 
except  upon  the  proportion  of  4.4%  to  the  Minidoka  Irri¬ 
gation  District  and  95.6%  to  the  Burley  Irrigation  District. 
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To  this  Decree  and  to  each  part  thereof  defendant  notes 
an  exception,  which  is  hereby  allowed. 

(Signed)  JESSE  C.  ADKINS 

Justice/' 


28. 


cl 
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That  from  the  foregoing  Judgment  and  Decree,  the  sa 
Kay  Lyman  Wilbur,  Secretary  of  the  Interior  duly  pe 
fected  an  appeal  to  the  Court  of  Appeals  of  the  Districf 
of  Columbia;  that  thereafter,  to-wit ;  on  the  11th  day 
April,  1932,  a  decision  was  duly  and  regularly  rendered 
the  Court  of  Appeals,  District  of  Columbia  in  the  case 
Ray  Lyman  Wilbur,  Secretary  of  the  Interior,  appelL 
vs.  Burley  Irrigation  District,  a  corporation,  No.  539 
(58  Fed.  (2d)  871),  affirming  the  Judgment  made  and 
tered  in  the  Supreme  Court  of  the  District  of  Columbi 
on  the  14th  day  of  February  1931.  That  the  sai 
20  judgment  has  never  been  modified,  vacated  or 
aside  and  is  now  in  full  force  and  effect. 

29. 

That  on  the  20th  day  of  June,  1913,  a  Judgment  wa 
made  and  entered  in  the  District  Court  of  the  Fourth 
Judicial  District  of  the  State  of  Idaho,  in  and  for  tlic 
County  of  Twin  Falls,  in  that  certain  action  wherein  til 
Twin  Falls  Canal  Company,  a  corporation  was  plaintiff 
and  Charles  N.  Foster,  et  al,  including  the  Secretary  of  the 
Interior,  were  defendants,  commonly  known  as  the  “Foster 
Decree”,  wherein  and  whereby  the  right  to  the  use  of  the 
waters  of  Snake  River  below  American  Falls  were  decreed 
That  right  No.  9  as  set  forth  in  said  decree  was  as  follow 
to-wit ; 

“Right  No.  9. 


“That  the  defendant,  the  Secretary  of  the  Interior  of 
the  United  States  and  his  successors  in  office,  is  hereby 
awarded  the  use  of  the  waters  of  tin*  natural  flow  of  Siu 
River  at  Minidoka  Dam  for  power,  light,  manufacturiij 
and  pumping  purposes  in  the  following  amount  and  f ro|i 
the  following  date;  2,500  second-feet  from  June  15,  1909  a 
200  second-feet  from  July  1, 1912,  said  water  to  be  returns 
to  Snake  River  below  the  Minidoka  Dam  after  being  used 
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for  said  power  purposes,  and  herein*  designated  as  Right 
Xo.  9.” 


That  thereafter,  to-wit;  on  the  25th  day  of  June,  1929  a 
judgment  and  decree  was  made  and  entered  in  the  District 
Court  of  the  United  States  for  the  District  of  Idaho,  East¬ 
ern  Division,  in  that  certain  action  wherein  the  Woodville 
(’anal  Company,  a  corporation  was  plaintiff  and  Clark 
and  Kd wards  Canal  and  Irrigation  Company,  a  corpora¬ 
tion,  et  al,  including  the  Secretary  of  the  Interior,  were 
defendants,  which  in  part  provides  as  follows,  to-wit; 


“And  it  is  further  ordered,  adjudged  and  decreed  that  all 
the  rights  and  priorities  awarded  both  in  the  Foster  Decree 
and  the  Rex  burg  Decree  be  subject  to  all  the  terms  and 
conditions  set  out  in  he  said  decrees  as  if  hereby  co-related 
and  combined  as  one  decree,  and  all  the  rights  awarded  in 
both  decrees  shall  be  considered  binding  upon  all  the  par¬ 
ties  to  this  action  and  shall  be  given  effect  in  the  amounts 
and  under  the  respective  dates  of  priority  awarded 
21  in  each  of  said  decrees,  with  the  same  force  and 
effect  as  if  all  of  such  rights  described  in  the  Foster 
Decree  and  the  Rexburg  Decree  respectively,  in  their  re¬ 
spective  amounts  and  respective  priorities  had  been 
awarded  in  single  decree.” 


That  thereafter,  to-wit;  on  the  22nd  day  of  June,  1932, 
a  decree  was  made  and  entered  in  the  District  Court  of 
the  United  States  for  the  District  of  Idaho,  Southern  Di¬ 
vision,  in  that  certain  action  wherein  the  United  States  of 
America,  was  plaintiff  and  the  Twin  Falls  Canal  Company, 
a  corporation  and  North  side  Canal  Company,  a  corpora¬ 
tion  were  defendants,  decreeing  the  rights  to  the  use  of  the 
waters  of  Snake  River  below  American  Falls;  that  right 
Xo.  9  of  said  Decree  is  as  follows: 


Right  Xo.  9. 

“That  the  Complainant,  United  States  of  America,  and  its 
successors,  is  hereby  awarded  the  use  of  the  waters  of  the 
natural  How  of  Snake  River  at  Minidoka  Dam  for  power, 
light,  maufacturing  and  pumping  purposes  in  the  follow¬ 
ing  amount,  and  from  the  following  date:  2500  second  feet 
from  June  15,  1909,  and  200  second  feet  from  July  1,  1912, 
said  water  to  be  returned  to  Snake  River  below  the  Mini- 
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doka  Dam  after  being  used  for  said  power  purposes,  an 
hereby  designated  as  Right  No.  9.” 

30. 


id 


That  tlie  water  decreed  to  the  Secretary  of  the  Interid 
and  tlie  l  nited  States  for  use  for  power  purposes,  at  the 
Minidoka  Rower  Riant,  as  hereinbefore  specified,  if  and 
when  used  for  the  purpose  for  which  it  was  decreed,  i 
adequate  to  generate  at  the  Minidoka  Rower  Plant  sufti 
cient  power  to  meet  the  power  demands  on  the  Minidoka 
Project  during  the  noil-irrigating  season.  That  such  poi 
tion  of  the  water  so  decreed  as  has  been  necessary  to 
generate  sufficient  power  to  meet  the  power  demands  on 
the  Minidoka  Project  during  the  non-irrigation  season,  luis 
been  used  each  year  from  191U  until  the  1st  day  of  October 
1934. 

31. 

That  on  or  about  the  !>th  day  of  May,  1935,  the  United 
States,  acting  by  and  thru  T.  A.  Walters,  First  Assistant 
Secretary  of  tin*  Interior  of  the  United  States  entered  into 
a  contract  with  the  Idaho  Power  Uompany,  to  take 
effect  as  of  the  1st  day  of  October,  1934,  which  in 
part  provides  as  follows: 


•>■> 


it 


3.  For  the  period  from  October  1  of  each  year  to  Apr 
1  of  the  following  year  after  the  United  States  plant 
Minidoka  Dam  has  generated  such  energv  as  is  available 
from  the  efficient  use  of  the  water  available  at  said  plant 
during  such  period  then  the  Company  agrees  to  deliver 
at  approximately  132  k.  v.  at  said  Minidoka  Power  Plant 
from  its  power  plant  at  American  Falls  or  other  of  it 
power  plants  in  Idaho  such  power  and  energy  as  is  necesj 
sary  to  meet  the  power  demands,  and  uses  on  the  Mini] 
doka  Project,  provided  that  the  Company  shall  not 
obligated  in  any  event  to  furnish  power  hereunder  durin 
said  period  in  an  amount  which  will  make  the  total  poweji 
available  to  the  Minidoka  project  from  the  Company  ai 
from  the  Minidoka  Rower  Riant  exceed  the  1(),()(M)  k.  w. 
winter  power  provided  for  in  paragraph  23  of  the  1923  coil 
tract.  In  consideration  of  the  benefits  which  will  inure 
the  Company  by  the  United  States  forbearing  to  construcl 
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a  power  plant  at  American  Falls  at  the  time  of  entering 

this  contract  and  the  Company  being  permitted  to  use 

through  its  power  plant  at  American  Falls  during  the 

period  of  this  agreement*  such  water  in  addition  to  its  own 

as  mav  be  released  from  the  American  Falls  reservoir  until 
% 

such  time  as  the  United  States  may  construct  and  place  in 
operation  a  power  plant  at  American  Falls  and  the  fur¬ 
nishing  of  certain  power  and  energy  by  the  United  States 
to  the  Company  and  the  indirect  benefits  that  will  inure 
to  the  Company  by  the  conservation  of  water  in  American 
Falls  reservoir  and  the  other  benefits  accruing  to  the  Com¬ 
pany  under  this  agreement,  no  charge  shall  be  made  under 
this  agreement  for  the  power  and  energy  so  furnished 
during  the  non-irrigating  season. 

B.  As  a  part  of  this  agreement  and  to  meet  the  other  in¬ 
crease  in  power  demands  and  uses  on  the  Minidoka  proj¬ 
ect,  the  Company  will  furnish  power  and  energy  to  the 
United  States  at  approximately  K!2  k.  v.  delivered  at  Mini¬ 
doka  power  plant  for  use  on  said  Minidoka  project  as 
follows : 

At  such  time  and  as  often  as  may  be  required  during 
the  months  April  to  September,  inclusive  up  to  7,500  k.  w. 
of  which  the  power  to  be  furnished  over  4,000  k.  w.  is 
understood  to  be  breakdown  power  only.  By  breakdown 
power  as  used  herein  is  meant  power  furnished  by  the 
Company  in  excess  of  4.000  k.  w.  to  replace  power  tem¬ 
porarily  lost  or  unavailable  on  account  of  a  breakdown  or 
interruption  in  operation  of  some  part  of  the  Minidoka 
Power  Plant. 

In  consideration  of  the  other  benefits  received  by  the 
Company  under  this  agreement  breakdown  service  will  be 
furnished  by  the  Company  upon  the  payment  bv  the  United 
States  of  $2.00  per  hour  for  the  first  720  hours  in  each  cal¬ 
endar  year  and  for  each  hour  thereafter  in  such  calendar 
year  United  States  will  pay  $4.00  per  hour.  Xo  money 
payments  shall  be  made  for  power  furnished  by  the  com¬ 
pany  except  for  breakdown  service.” 

A  true  copy  of  which  contract  is  hereto  attached  as  ex¬ 
hibit  7  and  made  a  part  hereof. 
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23  32. 

That  after  tlu*  said  contract  was  negotiated  and  hefojre 
the  same  was  signed  or  approved,  it  was  submitted  to  the 
plaintiff  for  approval  that  tlu*  plaintiff  was  willing  to  ap¬ 
prove  the  said  contract  on  condition  that  all  power  that 
was  furnished  by  the  Idaho  Power  Company,  and  whi?h 
the  defendant  claimed  to  be  furnished  from  the  Black  Can¬ 
yon  Power  Plant,  be  paid  for  by  the  persons  receiving  t tie 
benefit  of  the  conservation  of  the  water  for  irrigation  pur 
poses,  but  was  not  willing  to  approve  the  said  contract 
unless  any  claims  that  the  defendant  made  for  power  gen¬ 
erated  at  Black  Canyon  were  paid  for  by  such  water  users. 
That  on  the  29th  day  of  August,  1934,  the  Board  of  Di¬ 
rectors  of  the  plaintiff  adopted  and  submitted  to  the  de¬ 
fendant  herein  a  resolution  setting  forth  the  position  |of 
the  plaintiff,  a  copy  of  winch  is  hereto  attached  as  Exhibit 
o'  and  made  a  part  hereof. 

33. 

That  prior  to  the  approval  of  the  contract  between  tjie 
Idaho  Power  Company  and  the  defendant,  referred  to  in 
paragraph  31  hereof,  the  defendant,  for  the  purpose  of 
absorbing  substantially  all  of  tlu*  profits  that  had  been 
made  by  the  sale  of  power  for  commercial  purposes  on  the 
Minidoka  Irrigation  District  prior  thereto,  arbitrarily  de¬ 
termined  that  he  would  collect  for  power  furnished  by  the 
Idaho  Power  Company  to  tlu*  Minidoka  Project  the  sum 
of  $50,01 )0.()(),  under  tin*  pretext  and  subterfuge  that  the 
said  power  was  being  furnished  from  the  Black  Canyon 
Power  Plant. 

34. 

That  during  tlu*  time  that  the  contract  between  the 
United  States  and  tlu*  Idaho  Power  Company  was  under 
negotiation,  and  prior  to  the  time  that  tlu*  same  was  ap¬ 
proved,  to-wit;  on  or  about  tlu*  7th  day  of  September,  1934, 
the  United  States,  acting  by  and  thru  B.  E.  Stoutemoyer, 
District  Counsel  for  the  Bureau  of  Reclamation,  pre- 

24  seated  to  the  Water  Users  of  Snake  River  Valley, 
excepting  the  plaintiff,  the  following  proposition, 

to-wit ; 

“Two  possible  plans  of  raising  the  $50,000.  per  year  hav| 
been  suggested. — 
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The  first  plan  is  to  assess  the  $50,00  per  year  to  the  par¬ 
ties  who  receive  the  benefit  of  the  water  saved  in  propor¬ 
tion  to  their  respective  rights  in  the  reservoir.  If  this  plan 
is  adopted,  the  charge  to  be  assumed  for  this  purpose  by 
District  Xo.  2  (Gooding  Division)  would  be  between  $11,- 
000  and  $12,000  per  year,  that  to  be  assumed  by  the  Rig 
District  (American  Falls  Reservoir  District)  would  be 
about  the  same  as  by  District  Xo.  2  and  about  $12,000  per 
year  would  have  to  be  added  to  the  rental  price  for  the 
rental  water,  the  balance  of  tin*  $50,000  being  divided 
among  other  parties  having  rights  in  the  reservoir  in 
proportion  to  their  respective  rights. 

The  second  plan  is  that  out  of  the  10,000  kilowatts  of 
non-irrigation-season  power  and  the  4,000  kilo-watts  of  ir¬ 
rigation-season  power  agreed  to  be  delivered  to  the  Mini¬ 
doka  Project  by  the  Idaho  Power  Company,  in  exchange 
for  the  Black  Canyon  power  and  other  considerations  se¬ 
cured  by  the  company,  that  the  government  sell  enough 
power  to  tin*  Minidoka  District  to  supply  the  requirements 
of  the  power  consumers  in  the  Minidoka  District  up  to 
double  the  maximum  amount  of  power  heretofore  used  for 
that  purpose,  the  district  guaranteeing  the  payment  of  $50,- 
000  per  year  for  such  power.  As  at  the  present  net  collec¬ 
tions  from  power  sales  in  the  Minidoka  District  are  under¬ 
stood  to  be  approximately  $50,000  per  year,  it  is  expected 
that  if  Plan  Xo.  2  is  adopted  the  district  would  be  allowed 
to  secure  the  benefit  of  any  increased  power  sales  which 
may  be  built  up  in  the  district  in  the  future  years  in  re¬ 
turn  for  the  responsibility  assumed  in  guaranteeing  the 
$50,000  per  year  payment,  so  that  if  the  power  business  in 
the  district  should  be  doubled  in  the  next  ten  years  the 
district  would  then  have  a  net  profit  of  about  $50,000  per 
year.  Plan  Xo.  2  also  includes  the  suggestion  that  in  case 
the  Minidoka  District  does  not  desire  to  assume  the  re¬ 
sponsibility,  then  the  proposed  contract  might  be  offered 
to  the  American  Falls  Reservoir  District  or  to  District  Xo. 
2  on  similar  terms:  that  is,  that  the  district  guarantee  the 
collection  of  tin*  $50,000  per  year  for  the  sale  of  this 
power  to  power  consumers  in  the  Minidoka  District  in  re¬ 
turn  for  the  right  to  the  benefit  of  any  increased  power 
business  which  may  be  secured  in  the  Minidoka  district  in 
future  Years.' " 
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That  at  the  meeting  of  the  Advisory  Board  of  the  Ameri¬ 
can  Falls  Reservoir  District  held  at  Pocatello,  Idaho,  on 
the  22nd  day  of  September,  1934,  the  said  Advisory  Board 
passed  the  following  resolution,  to-wit; 

“ Resolution  No.  1 

“RESOLVED,  that  Plan  Xo.  1  as  described  in  Mr. 
Stoutemeyers  letter  of  September  7,  1934,  to  the 
25  various  parties  having  rights  in  American  Falls 
Reservoir, — ‘‘to  assess  the  $50,000  per  year  to  the 
parties  who  receive  the  benefit  of  the  water  saved,  in  pro¬ 
portion  to  their  respective  rights  in  the  reservoir”,  be 
adopted. 

Resolution  No.  2 

RESOLVED,  that  Plan  Xo.  2  described  in  Mr.  Stoute¬ 
meyers  letter  of  September  7,  1934,— ‘‘Is  that  out  of  the 
10,000  kilowatts  of  non-irrigation-season  power  and  the  4,- 
000  kilowatts  of  irrigation-season  power  agreed  to  be  tjc- 
livered  to  the  Minidoka  Project  by  the  Idaho  Power  Co  n- 
pany,  in  exchange  for  the  Black  Canyon  power  and  other 
considerations  secured  by  the  company,  that  the  govern¬ 
ment  sell  enough  power  to  the  Minidoka  district  to  supply 
the  requirements  of  the  power  consumers  in  the  Minidoka 
district  up  to  double  the  maximum  amount  of  power  here¬ 
tofore  used  for  that  purpose,  the  district  guaranteeing  t lie 
payment  of  $50,000  per  year  for  such  power.” — be  adopted, 
subject  to  the  following  provisions: 

(A)  That  the  parties  having  storage  rights  in  American 
Falls  Reservoir  insure  the  Minidoka  District  to  the  extent 
of  ten  thousand  dollars  ($10,000)  per  year  or  so  much  there¬ 
of  as  may  be  necessary  not  exceeding  the  $10,000  against 
liability  on  its  guarantee  in  the  proposed  power  contract 
between  the  United  States  and  the  Minidoka  District,  and 
that  the  Secretary  of  the  Interior  is  hereby  authorized  to 
charge  the  $10,000  or  so  much  thereof  as  may  lu>  necessary 
to  the  cost  of  operating  and  maintaining  the  American 
Falls  Reservoir  as  part  of  the  expense  of  securing  the 
necessary  water  to  fill  the  reservoir  and  collect  the  same 
in  the  same  way  that  other  costs  in  connection  with  the  op¬ 
eration  and  maintenace  of  the  reservoir  are  collected,  ex¬ 
cept  that  no  part  of  any  charges  provided  for  in  these 
resolutions  should  be  charged  to  the  Idaho  Power  Com- 
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pany,  this  assurance  beini*:  only  for  the  purpose  of  pro¬ 
tecting  the  Minidoka  District,  to  the  extent  of  $10,000 
against  loss  in  case  the  net  collections  from  the  sale  of 
power  in  the  Minidoka  District  should  fall  short  of  pro¬ 
viding  the  $50,000  guaranteed  by  the  Minidoka  Dist. 

(B)  That  in  case  Plan  Xo.  2  should  fail  either  on  account 
of  the  rejection  of  the  proposed  power  contract  by  the 
electors  of  the  Minidoka  District,  or  on  account  of  a  deci¬ 
sion  of  the  courts  that  the  power  contract  with  the  Mini¬ 
doka  District  is  invalid  or  beyond  the  power  of  the  Secre¬ 
tary*.  then  the  Secretary*  is  hereby  authorized  to  fall  back 
on  Plan  Xo.  1,  as  described  in  Mr.  Stoutemeyers  letter  of 
September  7th,  and  charge  the  $50,000  per  year  to  the 
parties  having  rights  in  the  American  Falls  Reservoir,  as 
a  necessary  part  of  the  expense  of  securing  the  water  to 
fill  the  reservoir  and  charge  and  collect  the  same  in  the 
same  way,  that  other  costs  of  operation  and  maintenance 
are  collected,  except  no  part  thereof  will  be  charged  to  the 
Idaho  Power  Company. 

MOVED  By  Mr.  John  E.  Kelly,  seconded  by  Mr.  E.  H. 
Wiley  that  Resolution  Xo.  2  be  adopted. 

After  a  general  discussion,  the  President  called  for  roll 
call,  and  the  vote  was  found  as  follows; 


WHEREUPOX  the  President  declare  that  resolu- 
26  tion  Xo.  2  had  been  carried,  and  that  it  was  the 
recommendation  of  the  board  that  Plan  Xo.  2  with 
provisions  “A”  &  “B”  as  in  the  resolution  be  certified 
to  the  Secretary.” 

That  the  plaintiff  has  no  storage  space  in  American 
Falls  Reservoir,  has  no  representation  on  said  Advisory 
Board  and  was  not  permitted  to  vote  at  said  meeting. 

35. 

That  after  the  passage  of  the  resolution  by  the  Advisory 
Board  of  the  American  Falls  Reservoir  District,  to-wit;  on 
the  2nd  day  of  October,  1934,  the  Board  of  Directors  of  the 
plaintiff  passed,  approved  and  submitted  to  the  defendant, 
a  resolution  protesting  against  storing  the  water  to  which 
the  Minidoka  Project  is  entitled  for  power  purposes,  and 
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entering  into  a  contract  with  the  Minidoka  Irrigation  Dis¬ 
trict,  as  specified  in  the  resolution  of  the  Advisor} 
of  the  American  Falls  Reservoir  District,  a  true 
which  resolution  of  protest  is  hereto  attached  as 
9  and  made  a  part  hereof. 

36. 

That  thereafter,  to-wit;  on  or  about  the  1st  day  of  Jan¬ 
uary,  1935,  over  the  objection  and  protest  of,  and  wholly 
disregarding  the  rights  of  the  plaintiff  in  and  to  the  power 
plant  at  the  Minidoka  dam,  the  transmission  lines  and  sub¬ 
stations,  the  United  States,  acting  by  and  thru  T.  A.  Wal¬ 
ters,  First  Assistant  Secretary  of  the  Interior,  entered  into 
a  contract  with  the  Minidoka  Irrigation  District,  which  in 
part  provides  as  follows: 

“11.  The  United  States  will,  during  the  term  of  this 
contract,  provided  during  each  calendar  year  a  sufficient 
number  of  kilowatt  hours  of  electric  energv,  out  of  the 
10,000  kw  of  non-irrigation-season  power  and  4,000  kw  of 
irrigation-season  power  agreed  to  be  delivered  by  t|he 
power  company  to  offset  the  number  of  kilowatt  hours 
herein  agreed  to  be  delivered  for  the  account  of  the  Dis¬ 
trict,  and  will  furnish  for  the  account  of  the  District  and 
deliver  to  the  power  consumers  within  the  District,  includ¬ 
ing  the  town  of  Minidoka,  such  amount  of  power  as  is 
needed  to  supply  the  power  requirements  of  such  power 
consumers  within  the  District  and  town  of  Minidoka  up 
to  double  the  maximum  amount  of  power  heretofore  used 
by  the  power  consumers  within  the  said  District  and  Town. 

In  order  to  avoid  uncertainty  as  to  the  maximum 
27  amount  of  power  to  be  furnished  by  the  United 
States  for  delivery  to  said  power  consumers,  it  jis 
agreed  that  the  maximum  amount  of  power  delivered  jto 
power  consumers  in  the  District  and  town  of  Minidoka  jin 
past  years  has  been : 

January  2920  kilowatts 


February 

2782 

4  i 

March 

2807 

i  i 

April 

2058 

i  i 

May 

1548 

i  i 

June 

1312 

i  i 

7  Board 
copy  of 
Exhi  bit 
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July 

1467 

i  i 

August 

1467 

i  i 

September 

1725 

i  i 

October 

2886 

i  i 

November 

2741 

i  i 

December 

3099 

u 

and  that  t li<»  maximum  amount  which  the  United  States 
agrees  to  deliver  in  future  years  under  the  terms  of  this 
agreement  is  double  the  amount  above  set  out  for  each  of 
the  months  of  the  calendar  vear.  It  is  understood  that  the 
term  “power”  as  used  herein  includes  all  electric  energy 
used  for  any  of  the  purposes  to  which  electric  energy  is 
applied. 

12.  The  District  guarantees  to  the  United  States  $50,- 
000  per  year  net  collections  for  said  power  over  and  above 
any  cost  or  expense  to  the  United  States  incurred  in  the 
operation  and  maintenance  of  the  transmission  lines,  trans¬ 
formers  and  other  transmission  and  distributing  works  and 
fixtures  used  in  distributing  said  power  to  the  said  con¬ 
sumers  in  the  said  district  and  town,  and  if  the  said  net 


collections  from  said  power  sales  in  the  district  and  town 
should  fall  short  of  said  sum  of  $50,000  per  year,  will  pay 
to  the  United  States  the  difference  between  the  said  sum  of 
$50,000  per  year  and  the  net  amount  collected  from  said 
power  sales  over  and  above  tin*  cost  and  expense  of  the 
Operation  and  maintenance  of  the  said  distribution  and 
transformer  facilities.  The  term  “operation”  as  used  in 
this  paragraph  shall  not  include  and  nothing  in  this  agree¬ 
ment  contained  shall  impose  upon  the  District  an  obliga¬ 
tion  to  pay  rental  or  other  charges  for  the  use  of  trans¬ 
former  or  other  transmission  facilities. 

13.  The  Secretary  of  the  Interior  will  cause  to  be  fur¬ 
nished  to  the  District  within  sixty  days  after  the  end  of 
each  calendar  year  a  statement  of  (a)  the  amount  collected 
during  the  preceding  calendar  year  from  power  sales  to 
consumers  within  the  District  and  the  town  of  Minidoka; 
;b)  the  net  collections  therefrom  after  deducting  the  cost 
and  expense  of  the  operation  and  maintenance  of  said 
transmission,  distribution  and  transformer  facilities,  in¬ 
cluding  a  statement  of  the  amount  of  such  cost  and  ex¬ 


penses;  and  (c)  the  cost  and  expense  of  any  extensions, 
enlargements  and  betterments  of  the  transmission  distri- 
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bution  and  transformer  facilities  provided  for  the  purpose 
of  serving  the  power  consumers  in  the  said  district  and 
town.  The  balance  remaining  after  the  deduction  of  the 
costs  and  expenses  provided  for  in  (b)  and  (c)  of  this 
article  from  the  amount  collected  during  the  preceding  cal¬ 
endar  year  from  power  sales  to  consumers  within  the  Dis¬ 
trict  and  town  of  Minidoka  shall  be  applied  to  the  pay¬ 
ment  of  said  annual  guarantee  of  $50,000. 

28  14.  The  said  statement  furnished  or  caused  to  be 

furnished  by  the  Secretary  will  be  accepted  by  the 
parties  hereto  as  iinal  and  conclusive  as  to  the  matters 
covered  thereby,  including  all  questions  as  to  the  amount 
of  such  collections  and  the  amount  of  the  cost  and  expense 
referred  to  in  (b)  and  (c)  of  the  preceding  article  of  this 
contract. 

16.  The  United  States  will  credit  to  the  District  to  be 
applied  as  hereinafter  provided,  tin*  surplus  of  said  col¬ 
lections  as  shown  by  said  Statement  provided  for  in  ar¬ 
ticle  13  hereof  over  tin*  said  sum  of  $50,000  per  year  plus 
the  costs  and  expenses  referred  to  in  (b)  and  (c)  of  ar¬ 
ticle  13  hereof. 

17.  The  said  excess  collections  available  to  the  credit 
of  the  District  will  be  applied: 

1st  to  the  payment  of  any  past  due  indebtedness  of  the 
District  to  the  United  States; 

2nd  to  the  payment  of  the  unpaid  balance  of  the  charges 
to  be  paid  to  the  United  States  by  the  District  under  the 
contract  of  February  11,  1027  for  the  50,000  acre-feet  of 
storage  rights  in  American  Falls  Reservoir  provided  for 
the  District  under  said  contract,  and  should  the  United 
States  provide  additional  storage  rights  for  the  District, 
will  also  be  applied  on  the  payment  of  any  unpaid  balance 
of  the  charges  to  be  paid  to  the  United  States  for  such 
additional  storage  rights; 

3rd  when  such  indebtedness  of  the  District  to  the  Unitec. 
States  has  been  fully  paid,  the  benefit  of  such  credits  shall 
be  prorated  to  the  waterusers  of  the  District  and  applied 
on  the  unpaid  construction  indebtedness  of  the  individual 
water  users  to  the  l  nited  States.” 

4th.  When  all  such  indebtedness  of  the  District  and  the 
water  users  thereof  to  the  United  States  has  been  fully 
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paid,  the  said  credits  shall  he  applied  to  the  payment  of 
the  District’s  share  of  the  operation  and  maintenance 
charges  for  the  operation  and  maintenance  of  the  reserved 
works  for  the  coming  year,  and  after  the  same  has  been 
paid  the  amount  of  any  surplus  of  such  credit  will  be  paid 
to  the  District  by  tin*  United  States,  if  such  payments 
are  authorized  under  the  then  existing  laws  or  out  of  ap¬ 
propriations  then  available  therefor.” 

A  true  copy  of  which  said  contract  is  hereto  attached 
as  Exhibit  10  and  made  a  part  hereof. 

37. 

That  after  the  contracts  between  the  United  States  and 
the  Idaho  Power  Company  and  the  Minidoka  Irrigation 
District  as  set  forth  in  paragraphs  31  and  36  hereof,  were 
entered  into,  the  defendants,  during  the  non-irrigation  sea¬ 
son,  has  wrongfully  and  unlawfully  neglected,  failed  and 
refused,  and  does  now  neglect,  fail  and  refuse  to 
29  turn  down  the  water  to  which  the  Minidoka  Project 
is  entitled  for  power  purposes  or  to  operate  the 
Minidoka  Power  Plant  to  sufficient  capacity  to  generate 
enough  electrical  energy  to  meet  the  power  demands  on 
the  Minidoka  Project  during  the  non-irrigation  season. 
That  the  Minidoka  Power  Plant  is  only  being  operated 
to  the  extent  that  the  same  can  be  operated  with  the  water 
that  is  required  to  (ill  the  power  rights  of  the  Idaho  Power 
Company  below  Milner  dam,  and  water  for  domestic  and 
stock  purposes  for  the  Twin  Falls  and  North  Side  Canal 
Companies.  That  the  water  to  which  the  Minidoka  Project 
is  entitled  for  power  purposes  that  is  being  stored  in  Ameri¬ 
can  Falls  Reservoir,  will  be  used  by  persons  owning  stor¬ 
age  rights  in  the  said  reservoir,  and  will  not  benefit  the 
plaintiff.  That  the  power  that  has  been  and  now  is  being 
received  from  the  Idaho  Power  Company  for  use  upon  the 
Minidoka  Project  is  not  being  used  or  sold  as  power  gen¬ 
erated  at  the  Minidoka  Power  Plant  but  as  power  generated 
at  the  Black  Canyon  power  plant,  for  which  the  defendant 
is  arbitrarily  charging  the  sum  of  $50,000.00,  and  crediting 
the  same  to  the  Black  Canyon  Power  Plant.  That  the  de¬ 
fendant  is  using  the  Minidoka  Power  plant,  substations  and 
transmission  lines  and  equipment  to  distribute  the  said 
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power  to  the  Minidoka  Irrigation  District,  without  any  re¬ 
gard  to  the  rights  of  the  plaintiff  therein. 

38. 

That  by  the  terms  of  the  contract  between  the  United 
States  and  the  Minidoka  Irrigation  District,  bearing  date 
the  1st  day  of  January,  1935,  the  United  States  agreed  to 
deliver  to  the  Minidoka  Irrigation  District,  during  the 
months  of  January,  February,  March,  November  and  De-j 
cember  of  each  year,  more  than  fifty  per  cent  of  the  entire 
capacity  of  the  Minidoka  Power  Plant  and  of  the  power 
that  will  be  available  for  distribution  for  commercial  pur¬ 
poses  on  the  Minidoka  Project,  both  from  the  Power 
30  Plant  and  under  the  contract  with  the  Idaho  Power 
Company.  That  if  the  Minidoka  District  should  in¬ 
crease  its  demands  for  power  during  the  irrigation  season 
as  authorized  by  said  contract,  the  plaintiff  would  be  de¬ 
prived  of  sufficient  power  to  pump  water  for  irrigation 
and  supply  tin*  necessary  power  to  meet  the  commercial 
demands  on  the  South  Side,  as  the  commercial  power  is 
now  developed,  notwithstanding  that  the  plaintiff  is  the 
equitable  owner  of  95.(5  per  cent  of  the  power  plant,  trans¬ 
mission  lines,  substations,  including  the  switchyard,  and 
interconnection  substation;  and  that  the  amount  of  power 
that  has  been  used  on  the  Minidoka  Irrigation  District,  in¬ 
cluding  the  town  of  Minidoka,  each  year  since  the  Minidoka 
Power  Plant  was  placed  in  operation,  both  during  the  irri¬ 
gation  and  non-irrigation  seasons,  has  been  less  than  fifty 
per  cent  of  the  power  used  on  the  entire  Project.  That 
by  the  terms  of  the  said  contract,  the  defendant  is  unlaw¬ 
fully  discriminating  against  the  plaintiff  and  is  attempting 
To  and  will  retard  and  prevent  the  development  of  the  Com¬ 
mercial  Power  business  on  the  Burley  District. 

39. 

The  defendant  is  now  wholly  disregarding  the  rights  of 
the  Plaintiff,  as  specified  in  t lie  order  of  Hubert  Work, 
former  Secretary  of  the  Interior,  the  judgment  and  decree 
of  the  Supreme  Court  of  the  District  of  Columbia,  affirmed 
by  the  Court  of  Appeals  of  the  District  of  Columbia,  and 
is  now  wrongfully  and  unlawfully,  against  the  will  and 
without  the  consent  of  the  plaintiff,  attempting  to  do  indi- 
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rectly  what  the  Supreme  Court  of  the  District  of  Colum¬ 
bia  determined  that  his  predecessors  in  office  could  not  do 
directlv  and  is  wrongfullv  and  unlawfullv. 

1.  Storing  water  in  American  Falls  Reservoir  that  was 
decreed  to  the  Secretary  of  the  Interior  for  power  purposes 
at  the  Minidoka  Power  Plant  and  which  is  necessary  for 

the  generation  of  power  at  said  power  plant  in  order 
31  to  meet  the  power  demands  on  the  Minidoka  Project 
during  the  non-irrigation  season  and  has  since  the 
contract  with  the  Idaho  Power  Company  of  October  1,  1934 
was  entered  into,  and  does  now  refuse  to  operate  the  Mini¬ 
doka  Power  Plant  during  thy  non-irrigation  season  to  such 
capacity  as  is  necessary  to  generate  sufficient  power  to 
meet  the  power  demands  on  the  Minidoka  Project  during 
the  said  season,  and  Is  using  power  delivered  by  the  Idaho 
Power  Company  under  said  contract  of  October  1,  1934, 
hereinbefore  referred  to.  to  meet  the  deficiency  caused  by 
such  refusal  to  operate  the  Minidoka  Power  Plant;  and 

2.  Using  the  power  plant,  distributing  lines  and  sub¬ 
stations  constructed  and  charged  as  hereinbefore  specified, 
for  furnishing  electrical  energy  to  the  Minidoka  Irrigation 
District,  under  the  contract  between  the  United  States  and 
the  Minidoka  Irrigation  District  (Exhibit  10)  without  any 
compensation  to  the  plaintiff  and  has  wrongfully  and  un¬ 
lawfully  classified  the  power  furnished  by  the  Idaho  Power 
Company  as  power  from  Black  Canyon,  when  in  truth  and 
in  fact  it  was  power  that  was  generated  at  the  power  plants 
of  the  Idaho  Power  Company;  and 

3.  Failing,  refusing  and  neglecting,  and  unless  enjoined 
and  restrained  by  an  order  of  this  Court,  will  continue  to 
fail,  refuse  and  neglect  to  credit  to  the  plaintiff  95.6  per 
cent  of  the  profits  from  the  sale  of  power  that  could  be 
generated  at  the  Minidoka  Power  Plant,  and  sold  on  the 
Minidoka  Project. 

40. 


That  on  the  12th  day  of  March,  1936  the  defendant  ren¬ 
dered  his  findings  showing  the  profits  derived  from  the 
sale  of  commercial  power  for  the  year  1935;  that  the  said 
finding  was  arbitrary  and  not  based  on  facts  or  supported 
by  figures.  That  no  figures  have  been  furnished  to  the 
plaintiff  as  a  basis  for  said  finding.  That  the  plaintiff  is 
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informed  and  believes  and  on  such  information  and 
3-  belief  alleges  the  fact  to  lu*  that  the  said  defendant 
has  wrongfully  and  unlawfully  classified  as  profits 
from  the  sale  of  power  on  the  Minidoka  Irrigation  District 
during  the  year  1935  approximately  Six  Thousand  Dollars 
($6,000.00)  (the  exact  amount  of  which  is  to  plaintiff  un¬ 
known)  for  power  that  was  sold  during  the  year  1934  and 
classified  in  the  Statement  for  the  year  1934  as  uncollected 
bills.  That  a  large  percentage  of  the  power  that  was  re¬ 
ceived  from  tin*  Idaho  Power  Company  was  sold  for  heat¬ 
ing  purposes;  that  electrical  energy  is  sold  on  the  Minidoka 
Project  for  heating  purposes  at  a  price  far  less  than  elec¬ 
trical  energy  that  is  sold  for  commercial  power  and  light 
purposes.  That  in  computing  the  profits  from  the  sale  of 
electrical  energy  generated  at  the  Minidoka  Power  Plant 
the  said  defendant  wholly  failed  and  refused  to  take  into 
consideration  tin*  amount  of  power  that  was  procured  from 
the  Idaho  Power  Company  that  was  sold  for  heating  pur¬ 
poses  and  the  amount  that  was  sold  for  commercial  light¬ 
ing  and  power  purposes. 

41. 


That  on  the  13th  day  of  March,  1936  defendant,  through 
T.  A.  Walters,  Acting  Secretary  of  the  Interior,  promul¬ 
gated  his  findings  as  to  the  net  profits  from  the  sales  of 
power  on  the  Minidoka  Project  and  towns  adjacent  thereto 
during  the  year  1935,  and  as  a  part  of  such  findings  pro¬ 
posed  to  credit  the  sum  of  Fifty  Thousand  dollars  ($50,- 
000.00),  or  41.97  per  cent  of  such  profits,  from  the  sale  of 
such  power  during  the  said  year  1935,  to  the  Black  Canyon 
Power  Plant  and  related  works,  and  to  credit  to  the  Burley 
Irrigation  District  the  sum  of  Sixty-three  Thousand  Fight 
Hundred  Seven  dollars  Fifty-one  cents  or  53.56  per  cent  of 
such  profits,  and  to  the  Minidoka  District  the  sum  of  Five 
Thousand  Three  Hundred  Twenty-one  dollars  Twenty- 
seven  cents  or  4.47  per  cent,  instead  of  crediting  95.6  per 
cent  to  plaintiff  and  4.4  per  cent  to  the  Minidoka  Irriga¬ 
tion  District  as  provided  by  the  contract  of  March 
33  15,  1926  between  plaintiff  and  the  United  States, 

and  the  decree  of  this  court  as  hereinabove  de¬ 
scribed.  That  the  defendant  will  credit  as  profits  to  the 
Black  Canyon  Power  Plant  the  sum  of  Fifty  Thousand  dol- 
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lars  ($50,000.00)  from  the  sale  of  power  on  the  Minidoka 
Project  and  the  towns  adjacent  thereto  during  the  year 
1935,  and  is  attempting  to  and  will,  unless  enjoined  and 
restrained  by  an  order  of  this  court,  continue  to  deny  to 
the  plaintiff  any  part  thereof,  or  any  part  of  any  profits 
derived  from  the  sale  of  power  on  the  Minidoka  Project 
procured  from  the  Idaho  Power  Company,  and  this  plain¬ 
tiff  has  no  speedy  or  adequate  remedy  at  law. 

"WHEREFORE,  The  Plaintiff  prays  judgment  and  de¬ 
cree  of  this  Court: 

1. 

That  the  process  of  this  Court  issue  directed  to  the  de¬ 
fendant,  Harold  L.  Ickes,  Secretary  of  the  Interior,  re¬ 
quiring  him  to  appear  and  make  answer  unto  the  foregoing 
Bill  of  Complaint,  but  not  under  oath,  answer  under  oath 
being  hereby  expressly  waived. 

2. 

That  upon  the  filing  of  this  Bill,  or  at  such  day  thereafter 
as  shall  be  fixed  by  the  Court,  a  preliminary  order  may  issue 
herein,  enjoining  pendente  lite,  the  defendant,  his  suees- 
sors  in  office,  and  each,  every  and  all  persons  claiming  to 
act  under  his  authority,  direction  or  control,  from 

Crediting  to  the  Black  Canyon  Power  Plant,  or  to  any 
other  person  or  corporation  (except  to  plaintiff  and  to  the 
Minidoka  Irrigation  District  in  the  proportions  of  95.6 
per  cent  and  4.4  per  cent  respectively),  the  sum  of  Fifty 
Thousand  dollars  ($50,000.00)  or  any  part  thereof  or  any 
other  sum  from  the  net  collections  from  the  sale  of  power 
in  the  Minidoka  Irrigation  District  and  the  town  of  Mini¬ 
doka  during  the  year  1935,  or  any  subsequent  year,  under 
the  contracts  between  the  United  States  and  the 
34  Minidoka  Irrigation  District,  of  January  1,  1935, 
and  the  Idaho  Power  Company,  of  October  1,  1934, 
hereinabove  referred  to;  and 

Failing  to  credit  to  plaintiff  95.6  per  cent  of  the  net 
profits  as  properly  determined  by  defendant,  from  the 
sale  of  power  obtained  from  the  Idaho  Power  Company, 
or  from  any  other  person  or  corporation,  in  the  place  of 
power  which,  except  for  the  contracts  between  the  United 
States  and  the  Minidoka  Irrigation  District  of  January  1, 
1935,  and  the  Idaho  Power  Company  of  October  1,  1934, 
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hereinabove  described,  would  be  generated  at  the  Minidoka 
Power  Plant. 

3. 

That  upon  the  filing  of  this  Bill  or  at  such  day  thereafter 
as  shall  be  fixed  by  the  Court,  a  preliminary  order  may 
issue  herein  requiring  the  said  defendant,  the  Secretary  :>f 
the  Interior,  to  furnish  and  deliver  to  the  plaintiff  a  full, 
true,  correct  and  accurate  statement  of  the  total  amount 
of  power  sold  upon  the  Minidoka  Project  for  commercial 
purposes  during  1935  and  for  each  year  hereafter  pendente 
lite,  whether  the  same  be  sold  for  heat,  lighting,  or  power 
purposes,  the  total  amount  received  for  energy  sold  for 
the  various  purposes  and  the  different  prices,  therefor,  the 
cost  and  expense  of  operating  the  said  power  plant,  and  a 
full  and  complete  disclosure  of  all  of  the  power  trans¬ 
actions  had  on  the  Minidoka  Project. 


That  upon  final  hearing  in  this  cause,  the  preliminar 
orders,  if  either  or  both  be  theretofore  issued,  lu*  several  v 
made  permanent  and  perpetual,  or  if  either  or  both  of  sue 
preliminary  orders  be  not  issued,  that  the  defendant  be 
permanently  and  perpetually  enjoined,  restrained  and  or 
dered  in  accordance  with  the  prayers  hereinabove  mac 
for  such  preliminary  orders,  or  either  of  them. 

3o  5. 

That  the  plaintiff  may  have  all  such  other  and  furthej 
relief  as  the  nature  of  its  case  may  demand  and  require 
and  as  may  be  agreeable  to  equity. 

BURLEY  IRRIGATION  DISTRICT! 

By  S.  T.  LOWE 

Attorney  for  Plaintiff. 

By  E.  BARRETT  PRETTYMAX 
Attorney  for  Plaintiff. 

District  of  Columbia,  ss : 

S.  T.  Lowe,  being  duly  sworn,  deposes  and  says  that  he 
is  a  member  of  the  bar  of  the  Supreme  Court  of  the  Statje 
of  Idaho  and  has  been  for  some  time  past  and  is  now  a 
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torney  for  the  plaintiff  herein;  that  plaintiff  is  not  a  resi¬ 
dent  of  and  is  absent  from  the  District  of  Columbia;  that 
he,  the  affiant,  has  read  the  foregoing  bill  of  complaint; 
that  he  is  familiar  with  the  facts  stated  therein  and  that 
such  facts  are  true  and  accurate,  except  such  facts  as  are 
alleged  to  be  on  information  and  belief,  and  he  verily  be¬ 
lieves  such  facts  to  be  true  and  accurate. 

S.  T.  LOWE 

Subscribed  and  sworn  to  before  me  this  27th  day  of 
March.  1936. 

MARY  E.  XEFF 

(Seal)  Notary  Public ,  I).  C. 

My  Commission  expires  June  15,  1936. 

36  Exhibit  I 

Filed  March  28  1936 
Minidoka  Project. 

June  - 1915. 

Board  of  Review. 

1.  The  Minidoka  Project  presents  special  problems  in 
deciding  upon  tin*  building  charges  because  of  the  fact  that 
one  unit  of  the  project,  called  the  Gravity  Unit  is  served 
by  gravity  canals,  and  the  other,  called  the  Pumping  Unit, 
is  served  by  pumping;  that  inside  tin*  gravity  unit  there 
are  isolated  tracts  of  high  land  served  by  pumping,  and 
drainage  water  lifted  by  power;  that  the  main  canal  which 
serves  the  pumping  unit  serves  also  a  large  body  of  gravity 
land:  that  the  two  units  are  served  by  the  same  diversion 
dam;  that  storage  has  been  provided  for  both  units,  both 
locally  in  connection  with  the  diversion  dam,  and  at  Jack- 
son  Lake,  in  Wyoming;  that  a  power  plant  has  been  con¬ 
structed,  utilizing  the  head  created  by  the  diversion  dam 
to  generate  power  used  upon  each  unit;  that  the  power 
generated  at  this  point  is  being  sold  for  commercial  pur¬ 
poses  on  both  units;  that  on  the  Pumping  Unit,  laterals 
have  been  carried  to  every  40  acres  on  State  Lands,  where¬ 
as  on  the  remainder  of  that  unit  laterals  are  carried  only  to 
every  80  acres;  and  finally,  that  there  is  a  telephone  system 
and  buildings  of  various  kinds  used  in  common  by  both 
units. 
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2.  A  Board  report,  dated  December  17,  1910  recommended 
the  establishment  of  a  commercial  Power  Unit  for  the  op¬ 
eration  of  the  commercial  power  business.  The  creation  of 
this  unit  seems  a  necessity  for  the  full  utilization  of 
37  the  power  upon  the  project.  There  is  a  great  sur¬ 
plus  of  power  to  be  disposed  of  outside  the  irriga¬ 
tion  season,  and  this  will  require  a  constant  expansion  in 
the  building  of  new  transmission  lines,  the  establishment 
of  new  substations,  and  the  enlargement  of  the  old.  If  tjie 
Commercial  Power  Unit  is  not  established,  the  commercial 
power  investment  must  be  divided  between  the  two  irriga¬ 
tion  units,  and,  as  there  will  be  no  fund,  after  the  cost  of 
the  two  units  has  been  announced,  from  which  new  exten¬ 
sions  can  be  made,  they  will  have  to  wait  accumulation  of 
profits  from  the  earnings,  a  course  which  will  greatly  le- 
tard  the  use  of  power  and  the  development  of  the  project. 
This  Board  agrees  as  to  the  desirability  of  the  establish¬ 
ment  of  the  Commercial  Power  Unit. 


3.  The  gross  costs  of  the  various  features,  exclusive 
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drainage  and  the  distribution  of  charges  recommended  by 
the  Board,  are  given  on  pages  12  &  13. 

4.  In  distributing  the  costs  of  features  common  to  bojth 
irrigation  units  the  Board  decided  that  some,  like  Dam|& 
Spillway,  Soil  Investigations,  etc.,  should  be  divided  (|>n 
an  acreage  basis.  The  best  figures  obtainable  at  this  tirtie 
as  to  irrigable  acreage  are  tin*  following: 


North  Sitle  Gravitv  Lands 

* 

South  Side  Gravitv  Lands 


63,500  acres 
7,500  acres 


71,000  acres 
49,000  acres. 


Total  Gravity  Unit 
Total  Pumping  Unit 

Division  of  costs  on  an  “Acreage"  basis,  therefor,  throvj' 
59.2$  to  the  Gravity  Unit,  and  40.8$  to  the  Pumpinj 
Unit.  The  actual  areas  of  irrigable  lands,  as  modified 
recent  rulings,  are  now  being  obtained  by  survey.  T1 
final  figures  will  differ  slightly  from  those  given  here,  b 
probably  not  enough  to  affect  the  distribution 
costs. 

38  5.  Features  pertaining  to  the  use  of  water,  lil^e 

Storage  Works,  Stream  Measurements,  etc.,  the 
Board  thought  should  be  divided  on  the  basis  of  maximum 
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canal  capacity  devoted  to  each  unit.  The  safe  capacity  of 
the  Main  North  Side  Canal  is  1420  second  feet.  The 
capacity  for  the  Main  South  Side  Canal  for  Gravity  Lands 
is  185  s.f. 

Total  canal  capacity  for  Gravity  Unit  1605  s.f. 

Total  canal  capacity  for  Pumping  Unit  811  s.f. 

Division  of  costs  on  “Canal  Capacity”  basis  therefore, 
throws  66.5%  to  the  Gravity  Unit  and  33.5%  to  the  Pump¬ 
ing  Unit. 

6.  The  Board  believed  that  the  Power  Plant  and  related 
features  should  he  divided  on  the  basis  of  use  of  power 
as  determined  by  maximum  summer  demand. 

The  present  capacity  of  the  power  plant  is  7800-8000  k.  w. 

The  peak  demand  of  the  South  Side  Pumping  Unit  at 
power  plant  is  7500  k.  w. 

The  peak  demand  of  the  Gravity  Unit  at  the  power  plant 
is  350  k.  w. 

The  present  peak  demand  for  commercial  power,  coin¬ 
cident  with  the  peack  pumping  at  the  power  plant  is  200 
k.  w. 

The  maximum  demand  for  pumping  comes  at  the  period 
when  the  days  are  long  and  the  weather  is  hot,  so  that  no 
current  at  all  is  used  for  heating  and  very  little  for  light¬ 
ing.  As  already  stated,  the  present  summer  peak  of  the 
commercial  load  does  not  exceed  200  k.  w. 

On  the  other  hand  a  very  large  part  of  the  capacity  of 
the  power  plant  is  needed  for  heating  and  other  commer¬ 
cial  loads  in  the  winter  season.  Considering  that  less 
39  than  3  per  cent  of  the  power  plant  capacity  is  now 
used  for  commercial  purposes  in  summer,  and  the 
great  uncertainty  regarding  how  much  of  it  may  be  used  in 
winter,  it  is  recommended  that  no  part  of  the  power  plant 
costs  should  be  charged  to  Commercial  Power  Unit,  but 
that  the  entire  cost  of  the  plant  should  be  divided  between 
the  Gravity  Unit  and  the  Pumping  Unit  in  the  proportion 
of  their  maximum  demand  for  power.  Distribution  of  costs 
on  “Power  Demands”  basis,  therefore  draws  4.4%  to  the 
Gravity  Unit  and  95.6%  to  the  Pumping  Unit. 

7.  General  items  like  Expert  Engineering,  Washington 
office  administration,  etc.,  the  Board  has  divided  on  the 
basis  of  cost  of  the  two  Units.  In  arriving  at  the  percent- 
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age  to  he  used  for  division  on  this  basis,  the  total  cost  \>f 
each  unit  was  obtained  exclusive  of  the  items  to  be  so 
divided,  also  excluding  “drainage”  from  the  Gravity  Unit 
and  “()  M.  during  Construction”  from  both  the  Gravity 
and  Pumping  Units.  The  percentage  obtained  in  this  way 
was  4 ().()'/(  to  the  Gravity  Unit  and  a:)A%  to  the  Pumping 
Unit. 

8.  The  following  features  were  handled  as  special  cases: 

Feature  =  1 — g — Detail  Topoyi aphie  Surrey:  The  actual 
cost  of  this  work  chargeable  to  each  unit  is  available. 

Feature  =3 — b — Main  South  Si  fie  ('anal: 

This  canal  carries  water  both  for  that  portion  of  the 
Gravity  Unit  south  of  t lu*  river  and  for  all  of  the  south 
side  Pumping  Unit.  The  water  for  tin*  Pumping  Unit 
is  carried  the  whole  length  of  this  canal  to  the  pumping 
stations,  while  that  for  the  gravity  unit  is  taken  out. 
here  and  thereby  laterals,  so  that  the  proportion  of  the 
canal  actually  used  for  serving  gravity  lands,  be- 
40  comes  smaller  and  smaller  as  the  lower  end  of  the 
canal  is  approached. 

A  special  study  of  this  case  was  made  by  Mr.  Longwell, 
Assistant  Kngineer,  in  August,  1014,  by  dividing  the  canal 
into  divisions,  detentlining  the  cost  of  each,  and  then  as¬ 
certaining  the  capacity  of  each  division  devoted  to  each 
unit.  This  resulted  in  charging  1 3.3  of  the  cost  of  this 
canal  to  the  Gravity  Unit,  and  86.7 %  to  the  Pumping  Unit. 

Feature  ^±8 — Tele  phone  lines. 

Feature  =11 — Bnihlaiys. 

These  two  features  are  divided  geographically  because  cf 
the  fact  that  when  either  unit  of  the  project  is  taken  over 
by  the  settlers,  the  portions  oi  these  features  lying  within 
the  limits  of  such  unit  would  naturally  go  with  it. 

Feature  Xo.  9 — T  ran  swiss  ion  lanes: 

An  equitable  division  of  the  transmission  lines  is  simple 
as  regards  tin*  branch  lines  which  serve  special  units  and 
must  be  charged  accordingly.  As  regards  the  circuits, 
however,  the  division  is  difficult  by  reason  of  their  com¬ 
mon  use.  The  part  of  the  line  from  the  power  plant  to 
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Ross  carries  the  commercial  current  as  well  as  a  very  small 
amount  of  current  for  the  North  Side  Gravity  Unit,  and 
a  larger  amount  for  the  South  Side  Pumping  Unit.  The 
line  from  Roes  to  Burley  carries  current  for  the  South 
Side  Pumping  Unit  as  well  as;  for  the  Gravity  Unit  on  the 
north  side.  On  the  other  hand,  the  direct  line  for  the 
South  Side  Pumping  Unit  carries  current  for  the  Com¬ 
mercial  Power  Unit,  especially  in  winter,  when  the  entire 
system  is  devoted  to  commercial  power.  The  South  Side 
Pumping  Unit  is  served  by  a  circuit  of  two  trans- 
41  mission  lines,  one  line  running  direct  from  the  power 
station,  via  Pumping  Station  No.  2  to  pumping  Sta¬ 
tion  Xo.  1,  with  a  branch  to  Station  Xo.  3:  the  other  runs 
via  Aeequia.  The  latter  line  is  longer  and  while  serving 
the  South  Side  Pumping  Unit  as  a  duplicate  line,  it  bene¬ 
fits  the  Gravity  Unit  to  some  extent.  It  seems  equitable 
that  the  portion  of  this  circuit  chargeable  to  the  South  Side 
Pumping  Unit  should  be  figured  as  twice  the  cost  of  the 
direct  line,  the  remainder  to  be  charged  to  the  Gravity  Unit. 

9.  Recommended  Changes : 

Column  2  of  the  tabulated  statement  on  pages  12  &  13 
give  the  costs  to  December  31,  11)14  of  the  features  listed, 
as  taken  from  the  project  books,  with  the  following  excep¬ 
tions  : 


Feature  1-a  Reservoir  Investigations  stands  on  the  project 
books  as  $2,225.42.  This  includes  the  following  items, 
which  the  Board  recommends  be  taken  from  this  feature 
and  charged  as  indicated: 


Res.  Investigations  at  Kcho  &  Umatilla  $  34.40 

Oregon  (charge  to  Umatilla  Project) 

Res.  Investigations  on  Wood  River  Drainage 

(Charge  to  Secondary  Projects)  199.31 

Res.  Investigations  on  Lost  River  Drainage 

(Charge  to  Dubois  Project)  239.58 

Res.  Investigations  on  Blackfoot  R.  175.71 

Fort  Hall,  and  creeks  near  Dubois  Project 
(Charge  Fort  Hall  Vt  to  Dubois) 

Res.  Investigations  on  Salmon  River  72.50 

(Charge  to  Secondary  Projects)  - 


Leaving  this  feature  cost  as  $1,503.92. 


$721.50 
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Feature  1-c  Stream  Measurements  stands  on  the  project 
books  as  $3,191.63.  This  includes  the  following  items  which 
the  Board  believes  should  be  taken  from  this  feature 
42  and  charged  as  indicated; 


Hydrographic  Survey  Snake  River 

(Charge  to  that  account  (1-f)  this  project) 
Kootenai  River,  and 
Wood  River 

(Charge  to  Secondary  Projects.) 


$1,013J78 


32.95 

13.17 


1,039.90 


Leaving  this  feature  cost  as  $2,131.73. 

Feature  1-f  Hydrographic  Survey  Snake  River,  stands  on 
the  project  books  as  $6,586.60.  To  this  the  Board  recom¬ 
mends  adding  $1,013.70  taken  from  Stream  Measurement 
feature  (1-c),  leaving  this  feature  cost  as  $7,600.38. 

Feature  13  Unclassified,  stands  on  the  books  as  $12,823.96. 
The  Board  recommends  charging  (13-c)  Engineering  North 
Side  Pumping,  $6,705.22  to  Secondary  Projects,  leaving 
this  feature  cost  as  $6,118.14. 

Feature  14  Snahu  River  Storage,  stands  on  the  books  jis 
$434,744.69,  and  includes  an  item  of  $11,374.74  for  Swhn 
Valiev  reservoir.  The  Board  recommends  that  this  item 


be  charged  to  Secondary  Projects,  reducing  this  feature 
cost  to  $423,369.95.  *  j 

Feature  Operation  d:  Maintenance,  during  Construction, 
stands  on  the  books  as  $355,419.75,  or  $4,923.93  for  Gravi  :v 
Unit  and  $350,495.82  for  Pumping  Unit.  These  figures  in¬ 
clude  depreciation  on  the  Power  Plant  and  Pumping  Sta¬ 
tions  for  1914,  amounting  to  $715.31  for  the  Gravity  Unit, 
and  $24,350.54  for  the  Pumping  Unit.  The  Board  sees 
no  logical  way  of  giving  the  settlers  the  benefit  of  deprecia¬ 
tion  charges  collected,  and  believes,  therefore,  that  it  shoui.d 
not  be  charged  against  them.  The  Board  would  reduce 
this  feature  then,  to  $330,353.90  or  $4,208.62  for  the  Gravity 
Unit  and  $326,145.28  for  the  Pumping  Unit. 

43  10.  Revenues.  The  revenues  standing  to  tl)ie 

credit  of  the  project,  on  December  31,  1914,  with 
Distributions  recommended,  are  listed  on  page  14.  It  :'s 
recommended  that  all  revenues  after  December  31,  1914, 
be  credited  to  the  proper  feature  of  the  Operation  and 
Maintenance  account. 
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11.  Drainage.  The  cost  of  drainage  has  been  charged 
to  that  portion  of  the  Gravity  Unit  lying  North  of  the 
River  to  which  the  drainage  work  has  been  confined.  The 
estimated  cost  to  complete  takes  care  of  all  apparent  im¬ 
mediate  needs. 

It  is  recommended  that  any  drainage  work  needed  in 
the  future  beyond  that  already  contemplated  and  provided 
for  in  the  estimate  of  cost  to  complete,  be  carried  out  as 
‘  *  Supplementary  ( 'oust  ruction.  ’  ’ 

12.  Operation  <0  Maintenance.  This  account  concerns 
only  the  Gravity  Unit,  as  the  Pumping  Unit  has  not  yet 
been  opened  and  all  ().  &  M.  costs  for  that  unit  have,  by 
special  authority  from  the  Secretary  of  the  Interior,  been 
included  in  the  construction  Cost. 

The  Board  has  included  under  Drainage  Construction 
all  O.  &  M.  charges  on  account  of  drainage  to  December 
31,  1914. 

Under  former  instructions,  which  have  since  been 
changed,  the  cost  of  drainage  ditches  was  charged  to  0.  & 
M.,  and  a  certain  part  of  ().  &  M.  Charges  was  fixed  to  go 
towards  payment  for  drainage  work.  The  amount  cred¬ 
ited  to  the  ().  &  M.  account,  in  this  manner  has  been  de¬ 
ducted  from  ().  &  M.  accruals,  as  under  present  regulations 
this  amount  stands  to  the  credit  of  the  individuals  as  ad¬ 
vance  payments  on  drainage  construction. 

13.  Incidental  Operations.  The  Board  recommends  that 
equipment,  materials  and  stock,  commercial  power,  and 

town  lots  be  handled  by  government  forces  as  Inci- 
44  dental  Operations  from  January  1,  1915. 

Equipment  should  be  depreciated  into  the  fea¬ 
tures  on  which  it  is  used  and  this  depreciation  should  be 
credited  to  the  equipment  account  of  Incidental  Opera¬ 
tions.  Also  all  sales,  transfers,  purchase  of  equipment 
should  be  credited  or  debited  to  the  Equipment  Account. 

Materials  and  Stock  should  be  appraised  each  year  and 
sales  and  transfers  credited  and  purchases  debited  to  the 
Material  and  Stock  Account  of  Incidental  Operations. 
Profit  or  loss  should  be  adjusted  each  year  by  appraisal. 

Commercial  Power  should  show  a  profit  over  operating 
expenses  after  January  1,  1915,  in  addition  to  standing  its 
share  of  depreciation  in  Power  Houses  and  Transmission 
Lines. 
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The  expenses  incidental  to  sale  of  town  lots  after  Janu¬ 
ary  1,  1915  should  be  charged  to  this  account  and  sales 
credited  to  this  account. 

The  net  profits  of  Commercial  Power,  and  the  net  prefits 
for  sale  of  town  lots  should  go  toward  paying  for  the  loss 
on  the  Equipment  and  Material  and  Stock  Accounts. 

After  loss  on  Equipment  and  Material  and  Stock  is  paid 
for,  the  profits  from  sale  of  town  lots  should  bo  creditec)  to 
Gravity  0.  &  M.  and  the  profits  from  Commercial  Power 
after  paying  for  the  Commercial  Power  Investment  should 
be  credited  4.4%  to  0.  &  M.  Gravity  and  95.6%  to  0.  &  M. 
South  Side  Pumping. 


Feature 


MINIDOKA  PROJECT 
FEATURE  COSTS  AND  DISTRIBUTION 
(Exclusive  of  drainage) 

---------  Estimated  ----------- 

Cost  to  ooet  to  Total  Baele  of 

December  31,1914  'complete  Cost  Distribution 


June  1915. 
Board  of  Review 


Oravlty  So.  Side  Commer- 
Unlt  Pumping  olal 
Unit  Power 


1. 


a. 

Reservoir  Investigations 

1503.92 

2384.23 

0 

b. 

Trial  A  Prelim.  Canal  Lines 

0 

0. 

Stream  measurements 

2131.73 

0 

d. 

Pnotography 

328.08 

0 

e. 

Expert  Engineering 

686.69 

0 

f . 

Hyd.  Survey  Up.  Snake  River 

7600.38 

0 

K- 

Detail  Topog.  Survey 

21981.46 

0 

h. 

Prelim.  A  Contraot  Plans 

3526.48 

0 

1. 

Soil  Investigations 

1202.14 

0 

J  • 

Subdividing  Into  Farm  Unite 

2518.02 

0 

k. 

Supervising  A  Superintendence 

3502.33 

0 

1. 

Clerloal 

2112.30 

0 

m. 

Administration,  Washington 
off loe 

16337.46 

0 

a. 

Dan  A  Spillway 

521,685.32 

1500.00 

b. 

Raising  Spillway 

32,585.83 

0 

0. 

River  Protection 

21,437.12 

2110 

d. 

Repairing  dan 

25,978.34 

0 

e. 

Spillway  gates  A  Channel 

21,363.04 

1876.49 

f . 

Right  of  way 

43,611.46 

3958.46 

a.  Main  North  Side 

b.  Main  South  Side 

Canal 

Canal 

252,542.77 

303,889.46 

0 

173.54 

c.  Waste  Cansl  'D* 

21.292.26 

0 

Carried  Forward 

1310,198.84 

7510.59 

1503.92 

Canal  Capacity 

1000. 11 

503.81 

2384.23 

Canal  Cost 

54.10 

1130.13 

2131.73 

Canal  Capaolty 

1217.60 

714.13 

328.08 

Comparative  ooet 

152.89 

175.19 

686.69 

Comparative  cost 

320.00 

366.69 

7600.38 

Canal  Capaolty 

5054.25 

2546.13 

21981.46 

Aotual  ooet 

13998.14 

7983.32 

3526.48 

Comparative  ooet 

1643.34 

1883.14 

1202.14 

Aoreage 

711.67 

490.47 

2518.02 

Aoreage 

1490.67 

1027.35 

3502.33 

Comparative  Cost 

1632.09 

1870.24 

2112.30 

Comparative  Cost 

984.33 

1127.97 

16337.46 

Comparative  Cost 

7613.26 

0724 . 20 

523185.32 

Aoreage  309725.71 

213469.61 

32583.83 

Canal  Capaolty 

21668.25 

10915.58 

21439.22 

Aoreage 

12692.02 

8747 . 20 

25976.34 

Aoreage 

15379.18 

15454.29 

10599.16 

23239.53 

Canal  Capaolty 

7785.24 

47569.92 

Aoreage 

28161.39 

19408.53 

252542.77 

304063.00 

Oravlty  252,542.77 
Capaolty  by  40,440.38 
divisions  13.3/86.7 

263,622.62 

21292.28 

Oravlty  21^292. 28 

1,317,709.43 

754,628.72 

563,080.71 

VI 


MINIDOKA  PROJECT 
FEATURE  COSTS  AND  DISTRIBUTION 
(exclusive  of  Drainage) 


June  1915 
Board  of  Review 


Feature  Cost  to  Estimated  Cost  to  Basis  of  Dist^lbu-  Oravity  So  Side  Commer- 

December  Complete  Total  tlon  Unit  Pumping  clal 

31,1914  Coat  Unit  Power 


Brought  Forward 
A . 

Distribution  System  Oravity 

5.  Di st .  System,  S.S.Pump. 

6.  Power  Plant 

7.  Pumping  stations 

8.  Telepnone  lines 

9.  Transmission  lines 

10.  Commercial  Power 

11.  Buildings 

12.  West  end  Pump.  Extension 

13. 

a.  Proof  use  of  water 

b.  Engineering  undistributed 

14.  Snake  River  Storage 

15.  Idaho  Townsites 

16.  0.  A  M.  Construction 

Total 


1,310,196.84 

7,510.59 

1,317,709.43 

754,628.72 

563,080.71 

940,223.35 

51,623.23 

991,846.58 

Oravity 

991,646.58 

645,130.50 

66,876.35 

712,006.85 

So.  Side  Pump. 

712,006.85 

474,197.97 

22,040.02 

496,237.99 

Maximum  Summer 
Demand 

21,834.47 

474,403.52 

473,357.26 

33,145.02 

506,502.28 

So.  Side  Pump. 

506,502.28 

28,384.55 

0 

28,384.55 

Oeographloal 

13,778.25 

14,596.30 

36,754.16 

67,834.32 

30,000.00 

58,226.02 

66,754.16 

126,070.24 

Equitable 
Commercial  Power 

2,768.59 

37,604.48 

172.04 

37,776.52 

Oeographloal 

19,916.11 

17,860.41 

68,767.08 

550.56 

69-337.64 

Oravity 

69,337.64 

4,435.34 

4,000.00 

8,435.34 

Canal  Capaolty 

5,609.50 

2,825.84 

1,683.40 

0 

1,683.40 

Comparative  cost 

784.46 

898.94 

423,369.95 

22,340.55 

445,710.60 

Canal  Capacity 

296,397.48 

149,313.02 

10,030.31 

2,500.00 

12,530.31 

Oravity 

12,530.31 

330.353.90 

0 

330.353.90 

Actual  Cost 

4.208.62 

326.145.28 

4852,354.41 

298985.22 

551,339.69 

2193,650.73 

2831,618.72 

I  126,070.24 
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REVENUE  AND  DISTRIBUTION 


June  1915 
Board  of  Review. 


1.  Demonstration  Para 

2.  Rental  Vator  to  Rupert 

3.  "  •  •  Hey  bum 

I.  •  ■  •  Burley 

9.  Rental  West  ind  Pump 

4.  Rental  Kuhn  Irr.  Co. 

5*  Penalties  0.  i  II.  Gravity 
o.  Certificates  Furnished 
7.  Power  St  Light 
6.  Town sites 
9.  Jaokson  Lake  Bridge 
^  10.  Penalties  on  Bldg.,  Payats. 

II.  Sale  Telephone  Line  Gravity 

12.  Sale  Water  from  Jaokson  Lake 

13.  Rental  So.  Side  Pump . 

■  ■  •  Exoes*  water 

14.  Forfeitures  Drainage  Contraots 

*  Rebuilding  Laterals 

15.  Freight  Refunds 

16.  Rental  of  Lands 

Except  Secondary  project 
Rental  of  Lands 
3eoondary  Projects 

17.  Rental  Cottage  Minidoka  D&fc 

Pump.  Sta.  £  Burley 
Jaokson  Lake  St  Wiso. 

16.  Unoolleoted  Am.  Falls  Canal  Co. 
St  Kuhn  Irrl.  Co. 

So.  Side  Pumping  Rentals 
West  End  Pump.  _ 


Revenue  to  t  Baels  of 
Deoember  31  $  *  Distribution 
1915.  * 


146.99 

1,698.50 

47,90^55 

5®-94 

43,21^57 
140,118.78 
9,000.00 
22.13 
.  171-?0 

<6 

952*01 

25.00 

4o.oo 

552*39 

75.00 

(919.45) 

3,220.52 
1,389. *5 

90.24 

54,244.44 


Gravity 

Unit 


Gravity  0.4  M. 
Gravity  0.4  U. 

■  ■  a 

So .  Side  Pump 
Gravity  0.  4  M. 
Canal  Capacity 
Gravity  0  St  U 
Gravity 

Commercial  Powee 
Gravity 

Canal  Capaolty 

Gravity 

Gravity 

Canal  Capaolty 
Individual  Credit 
So.  Side  Pump.  ' 
Gravity  Drainage 
Gravity 
As  listed 

Canal  Capaolty 
Secondary  Projeots 

Use  of  Power 
So.  Side  Pump 
Canal  Capaolty 
Canal  Capaolty 


359.50 


140,118.78 

5,985.00 

22.13 

171.50 

3,306.00 


40.00 

228.12 

49.88 


141.70 

60.01 


8O5.5I  Go.  Bide  Pump 


80.  8lde  Gravity  Gravity  Commercial 
Pumping  Drainage  ft  St  M  Power 
Unit 


312,254.77 


1.565.21 

152,071.33 


1,698.50 
16, 048. 02 

3,015.00 

1,665.43 

952.01 

80.48 

25.12 

3,078.82 

1,389.15 

i8.i?ilf| 

805.51 


25.00 


839.43 

761.48 

148.99 


31.856.5? 

58.94 


43,216.57 


243-79 


36,072.55 


46,960.16  25.00  69,737.92  43,460.; 
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Minidoka  Project 


June  1915 
Board  of  Review. 


Summary  of  Construction  Costs 
(Exclusive  of  Drainage) 


SO.  Side  Commercial 


a  mere  1a  1 
iver  Unit 


Total  Cost  (Sheet  13) 
Revenues  (Sheet  14) 

Net  cost 


Gravity  Unit  Pumping  Unit  Power  Unit 
2.193,650.73  2,831,618.72  126,07[>.24 

152,071.33  46.960.16  43,460.36 


43,460.36 


Net  cost  2,041,579.40  2,784,658.56  82,60  L88 

Gravity  Unit  Construction  returns  are  fixed  by  contr  act 
or  public  notice,  as  follows : — 


17610  acres  @  $22.00 
4500  acres  @  40.00 
48890  acres  (c?  30.00 

71000 

Building  charges  forfeited 

Total  Returns — 

Net  cost  as  above — 


$387,420.00 

180,000.00 

1,466,700.00 

2,034,120.00 

6,866.66 

2,040,986.66 

2,041,579.40 


Deficit 


592.74 


Pumping  Unit  Construction  returns  should  be  estimated 
as  follows : — 

30660  acres  @  56.45  1,730,757.00 

*18340  acres  deeded  &  State  Land 

@  57.50  1,054,550.00 

Total  returns  .  .  .  2,785,307.00 

•Increased  price  because  laterals  are  carried  to  e^ch 
forty  acre  tract. 


The  net  cost  shown  above  for  Commercial  Power  takes 
into  consideration  future  costs  but  not  future  revenues.  It 
is  expected  that  the  profits  from  Commercial  Power  will 
pay  for  the  investment  before  the  regular  land  payments 
will  pay  for  the  investment  in  the  irrigation  works. 
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49  Minidoka  Project 

June  15, 

Board  of  Review. 


Cost  of  Drainage. 

1.  Drainage  cost  to  Dec.  31,  1914  623,473.44 

2.  Estimated  drainage  cost  to  complete  97,026.56 

2-a  Drainage  O.  &  M.  during  construction  35,202.27 


755,702.27 

3.  Drainage  cost  provided  for  in  announced 

construction  charge  None 

3-a  Credits  from  revenues  25.00 


4.  Amount  drainage  cost  to  be  provided  for  755,677.27 

To  be  provided  for  as  follows: — 

63,500  acres  :  11.90  755,650.00 

Note;  This  acreage  includes  all  that  portion  of 
of  the  Gravity  Unit  lying  north  of  Snake 
river. 

Minidoka  Project 

June  1915 
Board  of  Review 

Gravity  Unit 

Cost  of  Operation  and  Maintenance. 

Cost  to  Dec.  31,  1914,  as  shown  on  Project  Books 


Operation  129,133.86 

Maintenance  225,086.21 

354,220.07 

Deduct  charged  to  drainage  construction. 

Drain  Ditches  15,460.50 

Drainage  wells  209.35 

Drainage  wells  79.94  15,749.79 

338,470.28 

Credit  from  Revenues  .  69,737.92 


268,732.36 
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50  Accruals  to  Dec.  31, 1913.  319,866.13 
Accruals  for  1914 

58000  acres  @75^  43,500.00 

363,366.13 

Deduct  Amt.  paid  in  for  drain¬ 
age  construction  67,500.19  295,865.94 


Surplus  .  27,133j5b 

14.  Complaints.  The  Board  has  received  many  coin- 
plaints  intended  to  show  unprofitable  use  of  funds,  some  !of 
a  specific  nature  and  some  very  general  in  their  scope. 
All  of  these  complaints  of  whatever  nature  are  included 
in  the  official  files  of  the  Board,  and  are  transmitted  with 
this  report.  Some  have  been  answered  by  the  engineers 
on  the  project.  Others  are  so  general  that  no  answer  lias 
been  asked  for.  All  have  been  given  careful  consideration 
by  the  Board  and  most  of  them  have  been  investigated  by 
the  Board  in  the  field. 

With  the  exception  of  the  following  items,  which  are  of 
doubtful  value,  the  Board  believes  that  all  other  complaints 
have  been  answered  satisfactorily,  or  are  so  general  in 
their  nature  as  to  preclude  definite  reply. 


B-4/1  Lateral  $1,331.20 

C-l  Lateral  815.76 

End  of  184  Lateral  349.50 

1815  Lateral  395.89 


Gravel  Hauling,  about  2,000.00 


2  concrete  taps  on  B  Canal 

200.00 

5,092.45 

D-10  Drain 

717.71 

Culverts  on  D-14  Drain 

1,887.82 

D-16A  Drain  (Part) 

1,342.52 

S'ulvert  on  D-16A  drain 

1,113.07 

D-n  Drain  (Part) 

1,121.00 

6,182.12 

These  represent  such  a  very  small  percentage  of  the 
total  cost  of  the  work  that  the  Board  believes  no  recom¬ 
mendation  for  deduction  on  this  account  should  be  con¬ 
sidered. 

51  15.  Washington  Office  Expense.  The  Board  has 

received  statement  of  General  Expense  charged  to 
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the  various  projects  prepared  by  the  Washington  office. 
Although  the  percentages  of  this  total  general  expense 
charged  to  each  project  are  not  strictly  proportional  to 
either  the  gross  cost  or  the  gross  cost  minus  or  plus  the 
gross  revenue,  still  the  difference  in  the  percentage  charged 
to  each  project  is  so  small  in  amount  that  it  might  be 
caused  by  direct  charges,  etc.,  and  this  Board  does  not  feel 
justified  in  recommending  any  definite  redistribution  of 
this  account. 

16.  Expense  of  Board  of  Army  Engineers.  The  Board 
has  received  C.  L.  494-1915  from  the  Comptroller  suggest¬ 
ing  a  redistribution  of  this  account.  The  Board  agrees 
with  the  reasoning  set  forth  in  this  circular  letter  but  has 
not  made  any  change  in  the  account  for  this  project  as  it 
believes  that  this  redistribution  should  be  effective  as  to  all 
projects  concerned,  if  changed  at  all.  It  seems  proper  to 
this  Board  that  the  accounts  for  all  projects  be  changed 
as  indicated. 

17.  Recommendations : 

Gravity  Unit  -  Drainage.  The  Board  recommends  that 
the  construction  charge  for  drainage  amounting  to  $11.90 
per  acre  on  the  gravity  lands  north  of  Snake  River  be  paid 
as  follows : 

Settlers  who  have  not  accepted  the  20  year  extension 
act  will  continue  to  pay  this  charge  at  the  rates  now  fixed 
by  existing  public  notices. 

Settlers  who  have  accepted  the  20  year  extension  act  will 
pay  this  charge  at  the  end  of  the  20  year  period  in  six 
annual  installments  as  follows: 

1st  Installment  $1.90  per  acre. 

Next  five  Installments  2.00  per  acre. 

52  All  operation  and  maintenance  charges  for  drain¬ 
age  ditches  shall  be  paid  each  year  by  the  lands  men¬ 
tioned  above  in  the  same  manner  as  are  paid  the  O.  &  M. 
charges  for  irrigation  ditches. 

Demonstration  Farm.  It  is  recommended  that  the  Dem¬ 
onstration  Farm,  including  land,  building  charge  for  water 
right,  buildings  and  improvements,  be  sold  and  the  pro¬ 
ceeds  credited  to  O.  &  M.  Gravity  unit. 

South  Side  Pumping  Unit.  It  is  recommended  that  the 
opening  of  the  South  Side  Pumping  Unit  be  deferred  until 
the  irrigation  season  of  1917,  but  that  the  cost  of  operation 
and  maintenance  be  collected  each  year  as  an  operation  and 
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Exhibit  2 

Filed  March  28  1936 
Transfer  Case  262-DS, 

Special 
Copy  -  CFS 

Department  of  the  Interior 
United  States  Reclamation  Service 
Berkeley,  Cal.,  Sept.  27,  1915. 

HON.  FRANKLIN  K.  LANE, 

Secretary  of  the  Interior , 

Washington,  D.  C. 

Sir: 

The  Central  Board  of  Cost  Review  has  had  under 
54  consideration  the  reports  of  the  Local  Boards  of 
Cost  Review  on  the  Okanogan  Project,  Washington; 
the  Orland  project,  California :  and  the  Minidoka  Project, 
Idaho,  and  begs  leave  to  submit  the  following  report 
thereon. 

The  reports  of  the  Local  Boards  of  Cost  Review  on  each 
of  these  projects  were  unanimous,  and  we  believe  are  in 
accord  with  the  instructions  issued  by  the  Department  gov¬ 
erning  their  action.  We  have,  therefore,  approved  the  re¬ 
ports,  except  in  the  particulars  noted  below : 

Okanogan,  Washington,  Project. 

The  findings  and  recommendations  of  the  Local  Board 
of  Cost  Review  are  approved.  We  find  the  total  cost  of 
the  project  to  be  $785,097.91,  but  recommend  that  there  be 
eliminated  from  this  the  charges  of  the  Washington  office, 
amounting  to  $13,910.69,  and  the  cost  of  Colville  Extension 
Surveys,  amounting  to  $4,529.57,  making,  if  this  recom¬ 
mendation  is  approved,  the  net  construction  cost  to  be  re¬ 
paid  $766,657.65.  Rec  Oct.  8  $15,  39441. 

We  find  the  total  acreage  from  which  repayments  are  to 
be  made  to  be  8,325  acres  paying  the  full  charge,  153  acres 
of  credit  lands,  on  which  repayments  are  to  be  made  at  the 
rate  of  $75.00  per  acre,  and  89  acres  of  land  paying  under 
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previous  public  notices  on  which  repayments  are  to  be 
made  at  the  rate  of  $70.00  per  acre.  We  concur  in  the  rec¬ 
ommendation  of  the  Local  Board  of  Cost  Review  that  I  the 
payments  on  the  8,325  acres  be  fixed  at  the  rate  of  $oj.00 
per  acre,  the  reasons  for  this  being  fully  set  forth  in  'the 
report  of  the  Local  Board  of  Cost  Review  and  need  not  be 
restated  here. 

If  the  expenses  of  the  Washington  office  and  of  the  Col¬ 
ville  Extension  Surveys  are  not  eliminated,  then  the  price 
per  acre  should  be  correspondingly  increased. 

55  Orland,  California,  Project. 

The  report  of  the  Local  Board  of  Cost  Review  on  ^he 
Orland  Project  is  approved.  We  find  the  area  of  the  com¬ 
pleted  project  to  be  20,200  acres  of  land;  and  we  fix  Ihe 
total  cost  at  $888,800.00.  but  recommend  that  there  be  de¬ 
ducted  from  this  and  eliminated  from  the  cost  of  the  proj¬ 
ect  the  expenses  of  the  Washington  Office,  amounting  to 
$13,258.77,  which  we  regard  as  administrative  and  not  con¬ 
struction  cost  properly  chargeable  to  the  water  users. 

If  this  recommendation  is  approved,  the  amount  to  be 
collected  from  the  water  users  of  the  Orland  Project  will 
be  $875,541.23  and  repayments  would  have  to  be  made  at 
the  rate  of  $43.35  per  acre.  Tf  not  approved,  the  repay¬ 
ments  should  be  made  at  the  rate  of  $44.00  per  acre. 

Minidoka,  Idaho,  Project. 

The  findings  of  the  Local  Board  of  Post  Review  on  the 
Minidoka  South  Side  project  are  approved.  We  fix  the 
total  construction  cost  to  be  returned  at  $2,785,307.00.  We 
concur  in  the  recommendation  of  the  Local  Board  of  Cost 
Review  that  there  be  no  elimination  of  the  Washington  Of¬ 
fice  Expenses,  because  the  amount  is  so  small,  being  oi  ly 
about  sixteen  cents  an  acre,  or  less  than  one  cent  an  acre  a 
year  during  the  period  of  repayment. 

We  concur  in  the  finding  of  the  Local  Board  of  Tost  Re¬ 
view  fixing  the  total  area  of  the  South  Side  Pumping  Unit 
at  49,000  acres,  payments  on  which  are  to  be  as  follows: 


30,660  acres  at  . $56.45 

*18,340  acres  deed  and  state  land  at .  57.50 
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•Increased  price  because  laterals  are  carried  to 
56  each  forty-acre  tract. 

Respectfully  submitted. 

ELWOOD  MEAD, 

Chairman 

WM.  L.  MARSHALL. 

I.  D.  O’DONNELL. 


Ex  3 

Filed  March  28,  1936 
7-272 

Form  A  Approved  Nov.  7,  1914  Reprinted  Jan.  1917 
Filed . 

Department  of  the  Interior. 

Water  Right  Application — Homesteads  Under  the 

Reclamation  Act. 

(Act.  June  17,  1902  (32  Stat.  388),  and  acts  amendatory 
thereof  and  supplementary  thereto) 

. Project.  Serial  No . 


State  of .  . Unit. 

. 191... 

(Date) 

1.  I  .  in  pursuance  of  the 


provisions  of  the  reclamation  act  approved  June  17,  1902 
(32  Stat.  388),  and  acts  amendatory  thereof  and  supple¬ 
mentary  thereto,  especially  the  act  approved  August  9, 
1912  (37  Stat.  265),  and  the  act  approved  August  13,  1914 
(38  Stat.  686),  known  as  the  reclamation  extension  act,  all 
hereinafter  called  the  reclamation  law,  and  the  rules  and 
regulations  established  thereunder,  do  hereby  apply  for  a 
water  right  for  the  irrigation  of  and  to  be  appurtenant 

to  .  acres  of  irrigable  lands  as  shown  on  plats 

approved  by  the  Secretary  of  the  Interior  within  the  tract 
described  as  follows, . Sec . twp. 
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. R . Mer,  containing  a  tcjtal 

area  of . acres;  the  said  land  having  been  entered 

by  me  subject  to  the  reclamation  law  by  homestead  applica¬ 
tion  number  . dated . 191 _ 

2.  The  measure  of  the  water  right  for  said  lands  is  that 
quantity  of  water  which  shall  be  beneficially  used  for  :he 
irrigation  thereof,  but  in  no  case  exceeding  the  share,  pro¬ 
portionate  to  irrigable  acreage,  of  the  water  supply  ac¬ 
tually  available  as  determined  by  the  project  manager  or 
other  proper  officer  of  tin*  United  States,  or  of  its  succes¬ 
sors  in  the  control  of  the  project,  during  the  irrigation  sea¬ 
son  for  the  irrigation  of  lands  under  said  unit.  If 

57  measuring  devises  are  not  installed  at  the  land,  the 
amount  of  water  delivered  shall  be  determined  by 
the  Reclamation  Service  official  in  charge  of  the  project,  a 
reasonable  allowance  being  made  for  losses  of  water  afj;er 
passing  the  point  of  measurement. 

3.  I  agree  to  pay  the  annual  installments  of  the  construc¬ 
tion  charge  fixed  by  the  Secretary  of  the  Interior  in  public 
notice  issued  in  connection  with  the  unit  above  described  on 

. day  of . 191...  at  $ .  per 

acre  for  irrigable  land,  and  in  addition  thereto  the  annual 
charges  for  operation  and  maintenance,  as  prescribed  by 
the  said  reclamation  extension  act,  and  all  penalties  which 
may  accrue  for  failure  to  make  payment  at  the  proper 
time. 

4.  This  application  must  bear  the  certificate,  as  hereto 
attached  of  the  water  users’  association  under  this  project 
which  has  entered  into  contract  with  the  Secretary  of  the 
Interior. 

5.  If  the  Secretary  of  the  Interior  has  made  no  contract 
with  a  water  users’  association  organized  under  this  proj¬ 
ect,  I  agree  to  file,  upon  his  direction,  evidence  of  member¬ 
ship  in  the  water  users’  association  organized  under  the 
said  project;  in  default  of  which  this  application  shall  be 
subject  to  cancellation  by  the  Secretary  of  the  Interior  wiith 
the  forfeiture  of  all  rights  acquired  thereunder  and  of  all 
payments  made  thereon. 

6.  And,  being  duly  sworn,  1  further  depose  and  say  that 

my  postoffice  address  is . ,  and  that  no  other 

application  now  uncancelled,  has  been  made  for  a  water 
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right  under  the  reclamation  law  appurtenant  to  land  now 
owned  or  claimed  by  me,  except  as  follows: 

Application  No . project . of . for 

. section. . . .  Township . ,  Range . , 

. Meridian,  an  area  of  .  acres  and  con¬ 
taining  . acres  of  irrigable  land,  as  determined  by 

the  Secretary  of  the  Interior;  and  that  the  present  applica¬ 
tion  is  made  in  my  own  behalf  and  not  at  the  instance  or 
for  the  benefit  of  any  other  person  or  any  association  or 
corporation,  either  directly  or  indirectly. 


(Applicant  sign  here) 

State  of . 

County  of . ,  ss: 

Subscribed  and  sworn  to  before  me  this  .  day  of 

. 191.... 


Official  designation  of  officer. 
My  Commission  expires . 

(The  above  affidavit  may  be  sworn  to  before  any  officer  au¬ 
thorized  to  administer  an  oath) 

If  the  Secretary  of  the  Interior  has  entered  into  a  con¬ 
tract  with  a  water  users’  association  under  the  proj- 
58  ect,  the  following  certificate  must  be  filled  out: 

. 191.... 

I  hereby  certify  that  the  applicant  signing  this  water- 
right  application  has  duly  subscribed,  or  is  the  successors 
in  interest  of  one  who  has  subscribed  for  the  stock  of  this 
association  for  the  lands  described  herein,  and  that  all  as¬ 
sessments  levied  against  said  stock  by  said  association  have 
been  fully  paid  to  date. 

(Corporate  seal)  . 

Secretary  of . 

Water  Users’  Association. 

This  application  is  made  under  public  notice  of . 

. 19.... 
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Total  payment  made  for  which  special  fiscal  agent’s  ije- 

ceipt  No . dated .  19 . . .  wjas 

issued . $ .  Said  payment  was  ap¬ 

plied  as  follows: 

For  C.  due . ,  19. . .,  $ . for  O.  and  M.  due  . . . 

19. . .,  $ . 

For  C.  due . ,  19. . .,  $ . for  0.  and  M.  due  . . . 

19  4, 

.X.  v  ■  •  •  ■••••• 

The  next  construction  charge  under  this  application  is  dijie 
.  19.... 

The  next  O.  and  M.  charge  under  this  application  is  dijie 
. .....19 . 


Ex  4 

Filed  March  28  1936 

Form  B.  Approved  Nov.  7,  1914  Printed  1914 

7-273 

Department  of  the  Interior. 

Water  Right  Application  for  Lands  in  Private  Ownership 
and  Lands  Other  than  Homestead  Under  the  Recla¬ 
mation  Act. 

(Act  June  17,  1902  (32  Stat.  388)  and  acts  amendator] 
thereof  or  supplementary  thereto) 

. project  Serial  No . 

State  of .  . Unit 


(Date) 

1.  I  .  in  pursuance  of  the 

provisions  of  the  Reclamation  Act  approved  June  17,  1902 
(32  Stat.  388)  and  acts  amendatory  thereof  and  supplemen¬ 
tary  thereto,  especially  the  act  approved  August  9,  1912 
(37  Stat.  265)  and  the  act  approved  August  13,  1914,  (33 
Stat.  686),  known  as  the  Reclamation  Extension  Act,  a'l 
hereinafter  called  the  Reclamation  Law,  and  the  rules  anji 
regulations  established  thereunder,  do  hereby  apply  on  be¬ 
half  of  myself,  my  heirs,  executors,  administrators  and 


62 


BURLEY  IRRIGATION  DISTRICT  VS.  ICKES,  ETC. 


assigns  for  a  water  right  for  the  irrigation  of  and  to  be 

appurtenant  to . acres  of  irrigable  land  as  shown 

on  plats  approved  by  the  Secretary  of  the  Interior 
59  within  the  tract  described  as  follows: 


Section . ,  Township  . . ,  Range . 

Meridian,  containing  a  total  of . acres. 

2.  The  measure  of  the  water  right  for  said  land  is  that 
quantity  of  water  which  shall  be  beneficially  used  for  the 
irrigation  thereof,  but  in  no  case  exceeding  the  share  pro¬ 
portionate  to  irrigable  acreage,  of  the  water  supply  actually 
available  as  determined  by  tin*  Project  Manager,  or  other 
proper  officer  of  the  United  States,  or  of  its  successors  in 
the  control  of  the  project,  during  the  irrigation  season  for 
the  irrigation  of  lands  under  said  unit.  If  measuring  de¬ 
vices  are  not  installed  at  the  land,  the  amount  of  water  de¬ 
livered  shall  be  determined  by  the  Reclamation  Service  offi¬ 
cial  in  charge  of  the  project,  a  reasonable  allowance  being 
made  for  losses  of  water  after  passing  the  point  of  measure¬ 
ments. 

3.  I  agree  (a)  to  pay  the  annual  installments  of  the  con¬ 

struction  charge  fixed  bv  the  Secretary  of  the  Interior  in 
public  notice  issued  in  connection  with  the  unit  above  de¬ 
scribed  on . day  of . 191 ...  at  $ . 

per  acre  of  irrigable  land,  and  in  addition  thereto  the  an¬ 
nual  charges  for  operation  and  maintenance  prescribed  by 
the  Reclamation  Extension  Act,  and  all  penalties  which  may 
accrue  for  failure  to  make  payments  at  the  proper  time; 
(b)  that  the  construction  charges  and  each  and  all  of  said 
annual  charges  for  operation  and  maintenance  with  ac¬ 
crued  penalties  shall  be  and  the  same  are  hereby  made  a 
lien  upon  the  tract  of  land  above  described  and  all  water 
rights  now  or  hereafter  appurtenant  or  belonging  thereto 
and  all  improvements  now  existing  or  hereafter  made 
thereon,  promising,  covenanting,  and  agreeing  to  pay  all 
taxes  and  other  claims  now  or  hereafter  becoming  a  prior 
encumbrance  failing  which,  upon  demand  by  any  proper 
officer  of  the  United  States,  or  its  successors  in  control  of 
said  project,  the  United  States  or  its  said  successors  may 
pay  the  same  and  add  the  amount  thereof  to  the  lien  hereby 
created  and  recover  the  amount  so  paid  as  part  of  the  said 
lien. 
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4.  Upon  ,y  failure  to  comply  with  the  terms  of  the  Recla¬ 
mation  Law,  and  the  regulations  thereunder,  this  applica¬ 
tion  may,  in  the  discretion  of  the  Secretary  of  the  Interior, 
be  canceled  by  him  with  the  forfeiture  of  all  rights  under 
the  Reclamation  Law  and  of  all  moneys  theretofore  paid 
herein:  Excepting,  however,  from  the  force  and  effect  of 
this  paragraph,  any  and  every  failure  to  make  payments 
which  shall  become  due  and  payable,  after  the  issuance  of 
final  certificate  for  the  water  right  hereby  sought  under 
the  Reclamation  Law,  a  remedv  for  the  failure  thus  4>x- 
cepted  having  been  provided  by  said  Law. 

5.  This  application  must  bear  the  certificate,  as  hereto 
attached,  of  the  water  users’  association  under  said  pro¬ 
ject,  which  has  entered  into  contract  with  the  Secretary  of 
the  Interior,  and  the  liens  which  the  United  States  holds 
against  the  above  described  land  for  the  payment  of  the 
construction,  and  the  operation  and  maintenance  charges, 
may  be  enforced,  at  the  option  of  the  United  States,  either 
directly  by  the  United  States  or,  where  any  such  lien  was 

given  directly  to  the  water  users’  association  fjor 
60  the  benefit  of  the  United  States,  may  be  enforcled 

through  the  medium  of  the  water  users’  association; 
but  the  election  of  one  remedy  shall  not  preclude  the  United 
States  from  following  the  other.  If  the  Secretary  of  the 
Interior  has  made  no  contract  with  a  water  users’  associa¬ 
tion  under  said  project,  the  applicant  agrees  to  file,  upon 
his  direction,  evidence  of  membership  in  the  water  users’ 
association  organized  under  the  said  project,  in  default  of 
which  the  application  shall  be  subject  to  cancelation  by  tl le 
Secretary  of  the  Interior,  with  the  forfeiture  of  all  righjts 
acquired  thereunder  and  of  all  payments  made  thereon. 

6.  I  further  agree  that  the  United  States  and  its  suc¬ 
cessors  in  charge  of  the  said  unit  shall  have  full  control 
over  all  ditches,  gates,  and  other  structures  owned  or  con¬ 
trolled  by  the  applicant  or  his  successors  in  interest  and 
which  are  required  to  deliver  water  hereunder,  and  proper 
officers  and  employees  of  the  United  States  and  its  succes¬ 
sors  shall  have  at  all  times  the  right  of  access  to  the  above- 
described  premises  whenever  it  is,  in  the  judgment  of  the 
officer  or  employee  in  charge  of  said  unit,  necessary  for 
them  in  the  discharge  of  their  duties  of  distributing  wat^r 
to  exercise  said  control.  And  I  do  hereby  give,  grant,  ba 
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gain,  sell  and  convey  to  the  United  States  and  its  said  suc¬ 
cessors  the  right  for  any  such  proper  officer  or  employee 
to  go  and  come  upon  any  and  all  lands  now  or  hereafter 
owned  or  held  by  me  or  them  for  said  purpose  and  there 
exercise  said  control. 

7.  It  is  understood  and  agreed  that  the  United  States  re¬ 
serves  the  right  upon  my  failure  or  the  failure  of  my  suc¬ 
cessors  in  interest  to  keep  and  perform  any  of  the  pro¬ 
visions  in  this  instrument  contained,  bv  me  and  mv  sicces- 
sors  in  interest  undertaken  to  be  kept  and  performed,  to 
refuse  to  deliver  water  to  said  lands  or  to  stop  the  delivery 
of  water  thereto  if  water  is  being  delivered,  and  such  re¬ 
fusal  to  deliver  or  stoppage  of  delivery  of  water  shall  not 
operate  to  cancel  this  application,  but  shall  be  considered 

as  an  additional  remedv  to  the  United  States  to  anv  rem- 

*  • 

edies  existing  by  reason  of  the  provisions  of  this  applica¬ 
tion  or  otherwise. 

8.  And  I  do  hereby  grant,  bargain,  sell,  convey  and  con¬ 
firm  to  the  United  States  of  America  and  its  successors  in 
charge  of  the  project,  all  rights  of  way  for  ditches,  canals, 
flumes,  pipe  lines,  telegraph  and  telephone  transmission 
lines,  or  other  structures  now  constructed  bv  or  under  the 
authority  of  the  United  States  for  or  in  connection  with  the 
said  project,  and  all  rights  of  way  that  may  be  or  become 
necessary  and  suitable  and  that  may  be  required  for  the 
prosecution  and  operation  of  the  said  project,  and  for  the 
construction,  maintenance,  and  operation  of  ditches,  canals, 
flumes,  pipe  lines,  telegraph  and  telephone  transmission 
lines,  or  other  structures  that  may  be  constructed  by  or 
under  authority  of  the  United  States,  and  its  successors  in 
charge  of  the  project  for  and  in  connection  with  said  proj¬ 
ect,  to  have  and  hold  the  same,  together  with  all  the  tene¬ 
ments,  hereditaments,  privileges,  and  appurtenances  there¬ 
unto  belonging  or  in  anywise  appertaining  to  the  United 
States  of  America,  and  its  assigns  and  successors  in  charge 
of  the  project  forever,  subject  notwithstanding  to  the  con¬ 
ditions  upon  which  this  application  is  made. 

9.  No  Member  of,  or  Delegate  to  Congress,  or  Resident 

Commissioner,  after  his  election  or  appointment  or 
61  either  before  or  after  he  has  qualified  and  during  his 

continuance  in  office,  shall  be  admitted  to  any  share 
or  part  of  this  contract  or  agreement,  or  to  any  benefit  to 
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arise  thereupon.  Nothin",  however,  herein  contained  sh^ll 
be  construed  to  extend  to  any  incorporated  company,  where 
such  contract  or  agreement  is  made  for  the  general  bene: it 
of  such  corporation  or  company,  as  provided  in  Section 
116  of  the  Act  of  Congress  approved  March  4,  1909,  (JI5 
Stat.  1109). 

10.  And  T,  the  said  .  being  duly  sworn,  depose 

and  say  that  my  post-office  address  is . that  I  am 

a  bona  fide  resident  upon  said  land  (or  occupant  thereof, 

residing  in  the  neighborhood,  namely,  upon  Section . 

Township  .  Range  .  Meridian,  a  distance 

in  a  direct  line  of . miles  therefrom*;  that  I  hold 

the  following  interest  in  the  said  tract; . 

as  duly  shown  upon  the  records  of .  County  of 

. in  Volume  (liber)  at  page  (folio)  . ;  that 

no  other  application,  now  uncanceled  has  been  made  for  |a 
water  right  under  the  Reclamation  Law,  apputenant  tjo 
land  now  owned  or  claimed  by  me,  except  as  follows:  Applj- 

cation  No . Project  of . for . Secf- 

tion . Township .  Range . Meridian, 

an  area  of . acres  and  containing . acres  of 

irrigable  land,  as  determined  bv  the  Secretarv  of  the  In- 
terior;  and  that  the  present  application  is  made  in  my  own 
behalf,  and  not  at  the  instance  or  for  the  benefit  of  any 
other  person  or  any  association  or  corporation,  either  di¬ 
rectly  or  indirectly. 

11.  Nothing  in  this  application  contained  shall  be  conj- 
strued  in  any  manner  or  at  all  abridging,  limiting  or  def- 
priving  the  United  States  of  any  means  of  enforcing  any 
remedy  in  law  or  equity  for  the  breach  of  any  of  the  pro¬ 
visions  of  this  application  which  it  would  otherwise  have, 

In  Witness  Whereof,  I  -  have  hereunto  set  my 

hand  and  seal  this . dav  of . 191. .. 


(Seal) 

(Seal) 


In  presence  of : 

(Three  witnesses  must  sign  here) 
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ACKNOWLEDGMENT 
State  of  Idaho,  County  of  . . . . ss 


Notary  Public. 

My  Commission  expires . 

62  State  of . County  of . ss 

. being  duly  sworn,  deposes  and  says  that  he 

is  the  person  (or  one  of  the  persons)  who  signed  the  fore¬ 
going  instrument;  that  he  has  read  the  same  and  knows  the 
contents  thereof  and  that  all  the  statements  of  fact  made 
by  him  in  said  instrument  are  true  of  his  own  knowledge, 
except  such  as  are  made  upon  information  and  belief  ans 
as  to  those  he  believes  them  to  be  true. 


Subscribed  and  sworn  to  before  me  this . day  of 

. 191 


Notary  Public 

My  commission  expires . 

I  hereby  certify  that  the  applicant  signing  the  above  in¬ 
strument  has  duly  subscribed  (or  is  the  successor  in  in¬ 
terest  of  one  who  has  subscribed)  for  the  stock  of  this  asso¬ 
ciation  for  the  lands  described  therein,  and  that  all  assess¬ 
ments  levied  against  said  stock  by  this  association  have 
been  fully  paid  up  to  date. 


Secretary . 

Water  Users’  Association. 

Approved  and  accepted  this . day  of . 

191. bv  authoritv  of  the  Secretary  of  the  Interior. 


Project  Manager. 
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Affidavit  of  Disinterestedness. 

State  of . County  of . ss 

I  do  solemnly  swear  (or  affirm)  that  the  copy  of  contract 
hereto  annexed  is  an  exact  copy  of  a  contract  made  by  me, 

personally  with . ,  that  I  made  the  same  fairly 

without  any  benefit  or  advantage  to  myself,  or  allowing  any 

such  benefit  or  advantage  corruptly  to  the  said . . 

or  to  any  other  person  or  persons;  and  that  the  papers  ac¬ 
companying  include  all  those  relating  to  the  said  contract, 
as  required  by  the  statute  in  such  case  made  and  provided. 

•  U .  S»  ft .  s. 

63  Subscribed  and  sworn  to  before  me  at. . .  .this. . .  . 
day  of . A.  D.  191 .... 

(Official  seal) 

My  Commission  expires . 

Note:  Execute  this  affidavit  only  on  the  copy  for  the  re¬ 
turn  office,  not  original. 


Ex.  5 

Filed  March  28  1936 
The  Secretary  of  the  Interior 
Washington. 

Mar.  14, 1927. 

The  Commissioner  of  "Reclamation. 


Dear  Mr.  Commissioner. 

The  Burley  Irrigation  District,  after  an  audit  of  the 
books  of  the  Minidoka  Irrigation  Project,  has  asserted 
claims  under  subsection  I  of  the  act  approved  December  5. 
1924  (43  Stat.  672,  703),  for  credits  for  the  proceeds  from — 

(a)  Sale  of  electrical  energy; 

(b)  Rental  of  grazing  lands,  and 

(c)  Sale  of  town  lots. 
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Attorneys  representing  the  Burley  Irrigation  District 
and  the  Minidoka  Irrigation  District  have  argued  the  mat¬ 
ter  at  length  before  me. 

It  appears  that  after  the  irrigation  systems  of  the  two 
districts  had  been  practically  completed,  a  Board  of  Review 
was  organized  for  the  purpose  of  apportioning  between  the 
districts  the  water  and  the  cost  of  those  elements  which 
■were  common  to  both.  The  Board  of  Review  recommended 
that  the  cost  of  the  power  plant  be  apportioned  be- 

64  tween  the  two  districts  on  the  basis  of  their  maxi¬ 
mum  demand  for  power — that  Do.6  per  cent  of  the 

cost  of  the  power  plant  be  charged  to  the  Burley  District, 
and  4.4  per  cent  be  charged  to  the  Minidoka  District.  The 
plan  of  the  Board  of  Review  for  the  apportionment  of  the 
construction  costs  of  the  power  system  was  adopted  by  the 
then  Secretary  of  the  Interior,  and  was  used  in  fixing  the 
construction  charges  of  the  two  districts. 

More  electric  energy  was  developed  than  was  necessary 
to  pump  water  for  irrigation,  and  the  surplus  was  sold. 
From  the  proceeds  of  the  sale  of  electric  energy  the  sys¬ 
tem  has  been  enlarged,  and  the  profits  now  amount  to  a 
considerable  sum. 

As  the  matter  now  stands,  to  state  it  simply,  the  Burley 
District  owns  95.6  per  cent  of  the  power  plant,  and  the 
Minidoka  District  the  remainder,  or  4.4  per  cent.  To  de¬ 
clare  that,  because  the  operation  of  the  power  plant  has 
proven  profitable,  the  Minidoka  District  should  be  entitled 
to  more  than  4.4  per  cent  of  the  profits,  would  be  arbitrary, 
and  could  only  be  sustained  by  holding  that  the  recommen¬ 
dation  of  the  Board  of  Review  was  erroneously  approved. 
That  I  am  not  prepared  to  do,  at  this  late  day,  many  years 
after  contracts  had  been  entered  into  with  the  two  dis¬ 
tricts  on  the  basis  thereof. 

All  the  town  lots  which  have  been  sold  are  located  with¬ 
in  the  limits  of  the  Minidoka  District,  which  paid  for  the 
cost  of  survey,  sale,  etc. 

It  is  not  clear  as  to  the  location  of  all  the  lands  which 
have  been  rented  for  grazing. 

After  listening  to  the  arguments  of  counsel,  and  con¬ 
sidering  the  history  of  the  districts,  I  have  reached  the  con¬ 
clusion  that  the  profits  from  the  sale  of  electric 

65  energy  should  be  credited  to  the  two  districts  in  the 
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same  proportions  as  the  costs  of  the  power  plant 
were  charged — that  is,  95.6  per  cent  to  the  Burley  District 
and  4.4  per  cent  to  the  Minidoka  District;  that  the  moneys 
received  from  rental  of  lands  for  grazing  should  be  credited 
to  the  district  in  which  the  rented  lands  are  located  and  that 
the  proceeds  from  the  sale  of  town  lots  should  be  credited 
to  the  Minidoka  District,  in  which  the  lots  are  located. 

You  will  so  advise  the  attorneys  and  officers  of  the  two 
Districts. 

Very  trulv  vours, 

(sgd)  HUBERT  WORK. 


66  Exhibit  6 

Filed  March  28  1936 

Department  of  the  Interior. 

Washington. 

March  2,  1939 

Minidoka  Project  Power  Profits 
Minidoka  Irrigation  District 

Petition  for  reconsideration  of  order  respecting  distrib 

tion  of  profits,  denied. 


Petition  for  Reconsideration. 


By  order  of  March  14,  1927,  under  and  pursuant  to  sub¬ 
section  I  of  the  act  of  December  5,  1924  (43  Stat.  702),  and 
the  provisions  of  the  act  of  May  10,  1926,  (44  Stat.  453- 
480),  the  Secretary  of  the  Interior  determined  the  method 
or  basis  of  distribution  between  the  Minidoka  and  Burley 
Irrigation  Districts  of  new  power  revenues  or  profits  de¬ 
rived  from  the  operation  of  the  power  plant,  leasing  of 
Government  grazing  and  farm  lands,  and  the  sale  and  use 
of  town  sites  on  the  Minidoka  Project.  With  respect  to  tie 
power  feature  it  was  found  and  held  that  4.4  per  cent  cf 
profits  should  be  applied  or  credited  to  the  Gravity  Di¬ 
vision  of  the  Project  (Minidoka  Irrigation  District,  and 
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95.6  per  cent  to  the  Southside  Pumping  Division  (Burley 
Irrigation  District).  These  credits  were  applied  on  the 
basis  of  cost  of  the  power  system  as  allocated  to  the  two 
units  of  the  project. 

January  3,  1929  petition  was  filed  on  behalf  of  the  Mini¬ 
doka  Irrigation  District  for  reconsideration  or  rehearing 
of  the  order  of  March  14,  1927,  in  so  far  as  it  relates  to 
the  distribution  of  profits  derived  from  the  operation  of 
the  power  plant.  It  is  contended  in  substance  that  said 
order  was  arbitrary,  erroneous,  and  destructive  of  sub¬ 
stantial  rights  of  the  Minidoka  Irrigation  District;  that  it 
is  not  based  upon  a  proper  allocation  of  cost  of  all  features 
entering  into  the  works  from  which  the  power  profit  is  de¬ 
rived,  or  the  Minidoka  project  for  the  features  necessarily 
constituting  the  power  system,  and  that  under  a  fair  and 
equitable  distribution  of  profits  on  the  basis  of  the  total 
charges  for  all  structures  used  and  necessary  in  the  gen¬ 
eration  and  distribution  of  power  the  Minidoka  Irrigation 
District  is  entitled  to  40.1  per  cent  and  the  Burley  Irriga¬ 
tion  District  to  59.9  per  cent  of  such  profits. 

The  Burley  Irrigation  District  has  filed  a  brief  vigor¬ 
ously  opposing  the  petition  for  redistribution  or  realloca¬ 
tion  of  profits,  and  attorneys  for  both  districts  have  argued 
the  matter  at  length  before  me. 

67  In  considering  this  matter  I  am  compelled  to 
recognize  at  the  outset  that  it  is  presented  at  such 
time  and  under  such  conditions  as  impose  limitations  upon 
judgment  which  would  not  affect  its  examination  as  an 
original  question,  With  certain  proper  exceptions,  the 
rule  is  well  settled,  as  a  rule  of  administration,  that  the 
final  decisions  of  the  head  of  a  department  must,  in  the 
discharge  of  his  duty,  be  accepted  as  binding  upon  his 
successor  in  the  same  Department  in  the  same  case.  The 
opinion  of  the  Attorneys  General  have  been  uniform  as 
to  this  effect.  “If  not”  said  Mr.  Attorney  General  Toucev 
in  5  op.  29,  “and  this  decision  without  any  new  grounds 
might  be  reversed,  then  the  reversal  might  be  reversed, 
and  so  on  in  endless  confusion,  according  to  the  whom  or 
caprice  of  successive  incumbents.” 

All  the  facts  now  presented  to  me  were  before  Secretary 
Work  when  the  order  complained  of  was  entered,  and  it 
must  be  assumed  that  the  action  taken  was  the  result  of 
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careful  and  deliberate  consideration,  and  that  it  was  taksn 
with  full  and  accurate  knowledge  of  conditions  as  they  ex¬ 
isted  on  the  Minidoka  Project.  On  the  faith  of  that  ruling, 
the  Burley  Irrigation  District  has  acted  and  has  under¬ 
taken  extensive  improvements.  The  decision  of  Secretary 
Work  became,  in  effect,  a  rule  of  property  and  is  entitled 
to  all  the  recognition  which  such  a  consequence  necessarily 
gives  it.  It  is  obvious  that  if  the  rule  were  to  be  changed 
that  the  rights  which  the  Burley  Irrigation  District  be¬ 
lieved  that  it  was  entitled  to  by  reason  of  it,  and  on  belief 
of  the  possession  of  which  it  undoubtedly  did  undertake 
extensive  improvements,  would  be  destroyed  or  at  least 
seriously  disturbed.  Assuming  for  the  sake  of  argument, 
that  I  have  the  power  to  reverse  or  modify  the  ruling  of  mv 
predecessor  in  office,  I  would  not  Ik*  justified  in  substitut¬ 
ing  my  judgment  for  his,  unless  clearly  convinced  that  his 
action  was  wrong.  I  am  not  so  convinced. 

For  the  reasons  stated,  1  must  decline  to  reopen  the 
matter.  The  petition  is  accordingly  denied. 

(Signed)  ROY  O.  WEST, 
Secretary. 

68  Exhibit  7 


Filed  March  28,  1936 
United  States 

Department  of  the  Interior 
Bureau  of  Reclamation. 

Snake  River  Valley  Projects 
and 

Owyhee  Project. 


Contract  between  United  States  and  Idaho  Power  Com¬ 
pany  for  conservation  of  Snake  River  Water  and  fur- 
nishiny  transmission  service. 

THIS  AGREEMENT  Made  this  1st  day  of  October,  1934, 
in  pursuance  of  the  act  of  Uongress  of  dune  17,  1902  (32 
Stat.  388)  and  acts  amendatory  thereof  or  supplementary 
thereto,  between  the  UNITED*  STATES  OF  AMERICA, 
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hereinafter  styled  the  United  States,  acting  for  this  pur¬ 
pose  by  T.  A.  Walters,  First  Ass’t  Sec’y.  of  the  Interior, 
and  IDAHO  POWER  COMPANY,  a  corporation  organized 
under  the  laws  of  the  State  of  Maine,  but  authorized  to  do 
business  in  the  State  of  Idaho  and  having  its  principal 
place  of  business  therein  at  Boise,  Idaho,  hereinafter 
styled  the  Company,  its  successors  and  assigns, 
WITNESSETH,  that: 

WHEREAS,  for  the  purpose  of  enabling  the  United 
States  to  build  a  dam  and  storage  reservoir  and  power 
plant  on  Snake  River  at  American  Falls,  Idaho,  the  parties 
hereto  entered  into  a  certain  contract  under  date  of  June 
15,  1923,  hereinafter  referred  to  as  the  1923  contract, 
whereby  the  Company  conveyed  to  the  United  States  cer¬ 
tain  real  property  two  certain  power  plants  and  all  the 
water  rights,  appropriations,  water  filings  and  permits  at 
American  Falls,  Idaho,  except  those  certain  rights  ex¬ 
pressly  reserved  to  the  Company,  as  in  said  contract  set 
forth;  and 

WHEREAS,  The  parties  hereto  entered  into  a  certain 
temporary  contract  under  date  of  April  23,  1929,  herein¬ 
after  referred  to  as  the  1929  contract,  whereby  pro- 
69  vision  for  the  winter  release  of  water  in  American 
Falls  reservoir  was  made  which  contract  expires 
October  1,  1938;  and 

WHEREAS,  during  several  years  since  the  construc¬ 
tion  of  said  dam  and  reservoir  there  has  been  a  shortage  of 
water  available  for  filling  said  reservoir  and  for  irrigation 
purposes  from  Snake  River;  and 
WHEREAS,  to  meet  possible  future  like  emergencies 
arising  from  extreme  low  water  years,  various  plans  to 
effect  a  greater  conservation  of  Snake  River  water  to  be 
impounded  in  said  reservoir  to  be  used  for  irrigation  pur¬ 
poses  have  been  proposed  and  considered;  and 
WHEREAS,  The  Company  has  electric  power  plant  and 
generating  facilities  at  said  American  Falls  on  Snake 
River  with  an  approximate  capacity  of  27,000  kilowatts, 
and  the  United  States  has  an  electric  power  plant  and  gen¬ 
erating  facilities  at  Minidoka  Dam  below  American  Falls 
on  Snake  River,  with  an  approximate  capacity  of  10,000 
kilowatts;  and 
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WHEREAS,  one  of  Ihe  plans  proposed  for  conservation 
of  Snake  River  water  for  storage  and  irrigation  purposes 
was  for  the  construction  of  a  power  plant  with  a  7,5)0 
kilowatt  generating  unit  hy  the  United  States  at  Ameri¬ 
can  Falls;  and 

WHEREAS,  the  Company  has  proposed  to  furnijsh 
power  from  its  present  facilities  to  be  utilized  in  connec¬ 
tion  with  the  use  of  the  present  facilities  of  the  United 
States  at  Minidoka,  Black  Canyon  and  Diversion  in  surh 
way  as  will  effect  a  conservation  of  water  in  said  reservoir 
for  storage  and  irrigation  purposes;  and 

WHEREAS,  the  construction  of  such  a  power  plant  by 
the  United  States  at  American  Falls  is  embraced  within 
tin*  original  plans  and  specifications  for  the  construction 
of  the  American  Falls  reservoir  to  be  utilized  for  the  pur¬ 
pose  of  more  nearly  insuring  that  the  American 

70  Falls  reservoir  will  fill  from  vear  to  vear  and  also 

•  • 

provide  such  additional  power  as  may  be  needed; 

and 

WHEREAS,  after  careful  study  and  consideration  it  has 
been  determined  that  conservation  of  Snake  River  water 
for  summer  irrigation  purposes  in  substantially  greater 
amounts  than  could  be  accomplished  by  the  construction 
of  such  new  unit  at  American  Falls  may  be  immediate  y 
effected  by  coordinated  use  of  the  present  plant  facilities 
of  the  Company  and  of  the  present  plant  facilities  of  the 
United  States;  and 

WHEREAS,  The  plan  proposed  for  the  coordinated 
use  of  such  facilities  is  seemingly  both  practicable  and 
feasible  and  will  not  only  effect  a  substantial  conservation 
of  water  in  the  American  Falls  reservoir  for  irrigation 
purposes  but  will  supplement  the  power  requirements  of 
Minidoka  Project; 

NOW,  THEREFORE,  IT  IS  MUTUALLY  AGREED 
AS  FOLLOWS: 

A.  1.  The  Company  shall  be  permitted  to  use  for  power 
at  American  Falls  during  the  period  of  this  agreement,  any 
water  in  addition  to  its  own  released  from  American  Falls 
Reservoir. 

2.  The  release  of  the  two  Hundred  Fifty-five  Thousand 
(255,000)  acre-feet  of  the  water  reserved  to  the  Com¬ 
pany  under  paragraph  ly  of  the  1023  contract  being  a 
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part  of  the  water  for  which  regulation  and  control  is  pro¬ 
vided  in  paragraph  18  of  said  contract  shall  hereafter 
during  the  life  of  this  agreement  as  herein  provided  be 
subject  to  the  direction  and  limitation  of  the  Bureau  of  Re¬ 
clamation  provided  there  shall  be  released  such  portion  of 
said  Two  Hundred  Fifty-five  Thousand  (255,000)  acre- 
feet  of  water  as  may  be  necessary  to  make  the  total  How  at 
the  head  of  Shoshone  Falls  as  provided  and  prescribed  in 
paragraph  21  of  the  1923  contract,  except  that  the  amounts 
so  released  each  year  shall  not  exceed  during  the  term  of 
this  agreement,  the  amounts  that  may  be  necessary  to 
make  during  the  term  of  this  agreement,  the  total 
71  flow  at  the  head  of  Shoshone  Falls : 

790  second-feet,  October  1  to  November  30,  inc. 

870  “  “  December  1  to  January  31,  inc. 

790  “  February  1  to  February  12,  inc. 

690  “  “  February  13  to  March  15,  inc. 

with  no  further  requirement  for  the  release  of  said  water 
over  Milner  Dam  between  March  16th  and  June  10th,  incl., 
exclusive  however,  of  any  part  of  the  Company’s  Forty- 
five  Thousand  (45,000)  acre-feet  of  primary  storage,  and 
the  water  referred  to  in  the  last  sentence  of  paragraph  10 
of  the  1923  contract.  For  the  sole  purpose  of  preserving 
to  the  Company  the  right  it  might  otherwise  have  to  the 
use  of  the  Two  Hundred  Fifty-five  thousand  (.£25,000)  acre- 
feet  of  water,  it  is  agreed  that  the  whole  of  said  Two  Hun¬ 
dred  Fifty-five  Thousand  (255,000)  acre-feet  of  water  shall 
be  released  from  American  Falls  Reservoir  once  during 
each  five  year  period  (or  during  such  lesser  or  other  period 
as  the  Idaho  statutes  relating  to  abandonment  of  rights 
to  the  use  of  water  may  provide)  for  use  at  the  American 
Falls  plant  of  company  but  at  such  times  and  in  such  man¬ 
ner  as  the  officers  of  the  United  States,  in  charge  of  Ameri¬ 
can  Falls  Reservoir  shall  deem  least  detrimental  to  irri¬ 
gation  and  provided  that  once  in  said  five  year  period  or 
said  lesser  or  other  period  there  shall  be  released  an  amount 
of  water  sufficient  to  preserve  to  the  Company  the  right 
to  make  the  total  flow  at  the  head  of  Shoshone  Falls  in  the 
amounts  and  at  the  times  as  prescribed  and  specified  in 
said  paragraph  21. 
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3.  For  the  period  from  October  1  of  each  year  to  April 
1  of  the  following  year  after  the  United  States  plant  at 
Minidoka  Dam  has  generated  such  energy  as  is  available 
from  the  efficient  use  of  the  water  available  at  said  plant 
during  such  period  then  the  Company  agrees  to  deliver  at 
approximately  132  k.  v.  at  said  Minidoka  Power 
72  Plant  from  its  power  plant  at  American  Falls  pr 
other  of  its  power  plants  in  Idaho  such  power  and 
energy  as  is  necessary  to  meet  the  power  demands  and 
uses  on  the  Minidoka  Project,  provided  that  the  Company 
shall  not  be  obligated  in  any  event  to  furnish  power  here¬ 
under  during  said  period  in  an  amount  which  will  mate 
the  total  power  available  to  tin*  Minidoka  project  from  the 
Company  and  from  the  Minidoka  power  plant  exceed  tpe 
10,000  k.  w.  of  winter  power  provided  for  in  paragraph  23 
of  the  1923  contract.  In  consideration  of  the  benefits  which 
will  inure  to  Company  by  the  United  States  forbearing 


to  construct  a  power  plant  at  American  Falls  at  the  time 
of  entering  this  contract  and  the  Company  being  permit¬ 
ted  to  use  through  its  power  plant  at  American  Falls  dur¬ 
ing  the  period  of  this  agreement  such  water  in  addition  to 
its  own  as  may  be  released  from  the  American  Falls  reser¬ 
voir  until  such  time  as  the  United  States  may  construct  and 
place  in  operation  a  power  plant  at  American  Falls  and 
the  furnishing  of  certain  power  and  energy  by  the  United 
States  to  the  Company  and  the  indirect  benefits  that  will 
inure  to  the  Company  by  the  conservation  of  water  in 
American  Falls  reservoir  and  the  other  benefits  accruing 
to  the  Company  under  this  agreement,  no  charge  shall  be 
made  under  this  agreement  for  the  power  and  energy  so 


furnished  during  the  non-irrigating  season. 

B.  As  a  part  of  this  agreement  and  to  meet  the  other  in¬ 
crease  in  power  demands  and  uses  on  the  Minidoka  project, 
the  Company  will  furnish  power  and  energy  to  the  United 
States  at  approximately  132  k.  v.  delivered  at  Minidoka 
power  plant  for  use  on  said  Minidoka  Project  as  follows: 


At  such  time  and  a>  often  as  may  lie  required  during  tile 
months  of  April  to  September,  inclusive  up  to  7.500  k.  w.  of 
which  the  power  to  be  furnished  over  4,000  k.  w.  is  under¬ 
stood  to  be  breakdown!  power  only.  By  breakdown  power 
as  used  herein  is  meant  power  furnished  by  the  Com- 
73  panv  in  excess  of  4,000  k.  w.  to  replace  power  tem¬ 
porarily  lost  or  unavailable  on  account  of  a  break- 
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down  or  interruption  in  operation  of  some  part  of  the 
Minidoka  power  plant. 

In  consideration  of  the  other  benefits  received  by  the 
Company  under  this  agreement  breakdown  service  will  be 
furnished  by  the  Company  upon  the  payment  by  the  United 
States  of  $2.00  per  hour  for  the  first  720  hours  in  each  calen¬ 
dar  year  and  for  each  hour  thereafter  in  such  calendar 
year  United  States  will  pay  $4.00  per  hour.  No  money  pay¬ 
ments  shall  be  made  for  power  furnished  by  the  Company 
except  for  breakdown  service. 

B-l.  The  present  Black  Canyon  contract  under  date  of 
April  10,  1930.  between  United  States  and  this  Company 
is  extended  to  run  concurrently  with  this  agreement,  pro¬ 
vided  that  the  United  States  shall  deliver  to  the  Company 
under  said  Black  Canyon  contract  all  the  Black  Canyon 
power  and  energy  available  in  excess  of  that  power  and 
energy  now  specifically  reserved  under  said  contract  when 
used  for  construction  and  other  purposes,  including  operat¬ 
ing  purposes  at  Owyhee  Dam  and  Tunnel  Canyon,  and  in 
excess  of  the  power  and  energy  being  used  by  irrigation 
customers  now  served  by  the  United  States  from  said  Black 
Canyon  plant,  except  that  the  United  States  shall  have 
the  option  to  furnish  power  and  energy  to  Owyhee  Ditch 
pumps  and  to  the  Payette  Division  of  the  Boise  Project; 
also  additional  power  to  enlargements  of  and  additions 
to  the  Pavette-Oregon  Slope  pumping  plant  equal  to  the 
requirements  of  the  Crystal  Irrigation  District,  Bench  Irri¬ 
gation  District,  the  Slide  Irrigation  District;  also  the  re¬ 
quirements  of  the  North  and  South  Advancement  pumps, 
provided  that  in  the  case  of  such  Advancement  pumps  the 
United  States  Bureau  of  Reclamation  shall  install  trans¬ 
formers  to  receive  power  from  Company’s  present  distribu¬ 
tion  lines,  which  latter  provision  is  in  addition  to  the 
transmission  provisions  of  the  present  Black  Canyon  con¬ 
tract,  provided  in  each  instance  above  set  forth  other 
74  than  the  irrigation  customers  now  served  by  the 
United  States  from  the  Black  Canyon  plant  an  equiv¬ 
alent  reduction  is  made  in  the  demands  and  uses  of  the  Gem 
Irrigation  District;  however,  for  the  seasons  1935  and  1936 
the  requirements  of  Owyhee  Ditch  Pumps  and  Advance¬ 
ment  pumps  may  be  supplied  from  a  reduction  in  the  de- 


BURLEY  IRRIGATION  DISTRICT  VS.  ICKES,  ETC. 


77 


niands  of  the  Ontario-Nyssa  pumps.  And  in  addition  there 
to,  the  United  States  shall  deliver  to  Company  all  power 
and  energy  available  from  the  present  Minidoka  power 
plant  not  required  for  power  demands  and  uses  on  said 
project,  except  the  power  used  at  Albion,  or  in  the  event 
ot  enlargement  of  said  plant,  then  from  a  capacity  equ 
to  the  capacity  of  said  present  plant. 

C.  Unless  terminated  in  the  manner  hereinafter  provide) 
this  agreement  shall  remain  in  force  and  effect  until  such 
time  as  the  United  States,  its  assigns,  permitees,  or  li¬ 
censees  shall  construct,  and  place  in  operation  a  power 
plant  at  American  Falls  and  the  United  States  shall  give 
Company  at  least  sixty  days’  notice  at  its  office  at  Boise, 
Idaho,  of  the  date  on  which  any  such  plant  shall  be  placed 
in  operation,  provided  that  this  agreement  may  be  ter¬ 
minated  bv  the  United  States  at  anv  date  after  five  Years 
from  the  effective  date  provided  in  **G’’  hereof  by  giving 
written  notice  to  the  Company  at  least  two  years  prior  to 
such  date  of  termination  and  may  be  terminated  by  the  Com¬ 
pany  at  any  date  after  “Jo  years  from  the  said  effective  date 
hereof  by  giving  written  notice  to  the  Secretary  of  the  In¬ 
terior  at  least  ten  years  prior  to  such  date  of  termination; 
and  Provided,  further,  that  the  Secretary  of  the  Interior 
may  terminate  this  agreement  at  his  option,  at  any  time 
by  giving  the  Company  six  months'  written  notice,  in  the 
event  of  a  final  court  decision  or  final  court  decisions  (A) 
holding  (1)  that  the  Secretary  cannot  lawfully  secure  an 
annual  net  income  of  $50,000  to  reimburse  the  United  States 
for  the  use  of  tin*  Black  Canyon  plant  by  assessments  or 
charges  as  an  item  of  reservoir  operation  and  main- 
75  tenance  cost  against  the  parties  who  are  benefited  by 
the  water  saved  hereunder,  and  also  holding  (*J)  that 
tin*  Secretary  cannot  lawfully  secure  such  income  by  sale 
of  tin*  power  furnished  under  Article  5  and  Section  B 
thereof,  to  the  Minidoka  Irrigation  District;  or  (B)  holt 
ing  that  the  Secretary  may  not  discontinue  or  reduce  the 
non-irrigation  season  use  of  tin*  power  plant  at  Minidok 
I)ani  in  order  to  conserve  the  flow  of  Snake  River  for  stor¬ 
age,  for  the  purpose  of  irrigation,  in  the  American  Fall 
Reservoir  for  the  benefit  of  the  contracting  parties  therein, 
and  in  the  proposed  reservoir  in  the  North  Fork,  if  and 
when  it  is  built.  The  United  States,  its  assigns,  permitees 
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or  licensees  shall  not  within  5  years  from  the  date  of  this 
agreement  construct  and/or  place  in  operation  additional 
generating  facilities  at  Minidoka  Dam  for  any  purpose 
other  than  supplementary  to  the  present  facilities  thereat 
in  furnishing  the  power  demands  and  uses  on  the  Minidoka 
Project.  During  the  life  of  this  agreement  the  United 
States  will  not  sell  power  from  its  Minidoka  Project  power 
system  outside  of  the  Minidoka  Project  in  excess  of  an 
amount  of  power  850  kw  less  than  the  amount  generated 
from  the  additional  power  unit  or  units  hereafter  installed 
at  the  Minidoka  Dam  except  the  power  furnished  at  Albion. 

D.  In  effecting  the  necessary  conservation  of  water  at 
American  Falls  Reservoir  and  thus  aiding  in  carrying  out 
both  the  letter  and  spirit  of  this  agreement,  the  Company, 
and  the  United  States  agree  to  effect,  so  far  as  practicable, 
a  closely  coordinated  and  synchronized  operation  of  their 
respective  plants,  In  case  of  breakdown  the  United  States 
agrees  to  restore  its  plant  or  plants  to  full  operating  con¬ 
dition  with  all  possible  diligence  so  far  as  consistent  with 
ordinary  construction  methods  and  laws  and  regulations 
applicable  to  Government  work. 

E.  This  agreement  shall  not  alter,  amend,  or  effect  in 
any  wav  the  terms  and  conditions  of  the  1923  contract,  ex- 

cept  in  so  far  as  the  release  by  American  Falls  and 
7(i  Milner  Dam  of  the  two  Hundred  Fifty-five  Thousand 
(255,000)  acre-feet  of  water  reserved  to  the  Com¬ 
pany  under  paragraph  19  of  the  1923  contract,  being  a  part 
of  the  water  for  which  regulation  and  control  is  provided 
in  paragraph  18  of  said  contract,  is  changed  as  herein 
specified  for  the  duration  of  this  agreement  nor  constitute 
or  be  construed  as  a  release,  surrender  or  abandonment  of 
any  of  the  Company’s  power  or  water  rights. 

F.  The  1929  contract  shall  be  suspended  during  the  term 
of  this  agreement. 

G.  This  agreement  shall  take  effect  October  1,  1934,  and 
shall  continue  in  effect  as  above  provided  until  terminated 
in  the  manner  hereinbefore  provided. 

H.  Nothing  in  this  contract  contained  shall  be  or  con¬ 
stitute  a  release,  surrender  or  abandonment  by  the  United 
States  of  any  of  its  rights  to  use  of  water  for  power  pur¬ 
poses  at  the  Minidoka  plant  nor  a  release,  surrender  or 
abandonment  by  the  United  States  of  any  rights  acquired 
by  construction  of  the  American  Falls  reservoir. 
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I.  It  is  agreed  that  the  water  conserved  and  made  avail¬ 
able  by  the  terms  of  this  agreement  is  for  storage  in  the 
American  Falls  Reservoir  except  the  water  saved  by  the 
Company's  release  of  the  right  to  have  water  discharged 
over  Milner  Dam  which  water  may  be  stored  in  the  Xor|th 
Fork  reservoir  if  built  and  is  in  lieu  of  water  that  would 
otherwise  be  conserved  and  so  stored  by  the  construction  Of 
the  said  generating  unit  at  the  American  Falls  Reservoir 
and  shall  inure  to  the  benefit  of  all  parties  interested  in 
American  Falls  reservoir  in  like  manner  and  extent. 

J.  This  agreement  shall  inure  to  the  benefit  of,  and  lie 
binding  upon  the  successors  and  assigns  of  the  Company 
and  also  upon  the  successors  and  assigns  of  the  United 

States. 

77  K.  Xo  member  of  or  delegate  to  Congress  or  resi¬ 
dent  commissioner  shall  be  admitted  to  any  sha  *e 
or  part  of  this  contract  or  to  any  benefit  which  may  arise 
therefrom.  Nothing,  however,  herein  contained  shall  be 
construed  to  extend  to  this  contract  if  made  with  a  corpo¬ 
ration  for  its  general  benefit. 

IX  WITNESS  WHEREOF,  The  parties  hereto  hate 
signed  their  names  the  day  and  year  first  above  written, 
said  Company  acting  in  pursuance  of  a  resolution  of  i  :s 
Board  of  Directors  duly  adopted  May  9th,  1935. 

EXITED  STATES  OF  AMERICA 
By  ( Sgd )  T.  A.  WALTERS,  0/4/35. 
First  Ass 7  Sec’y  of  flic  Interior. 

IDAHO  POWER  COMPANY 
By,  (Sgd.)  K.  M.  ROBINSON, 
President. 

(Seal) 

Attest  • 

(Sgd)  JAMES  L.  BOONE, 

Secretary. 
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Exhibit  8 

Filed  March  28  1936 

Resolution  of  the  Board  of  Directors  of  Burley  Irrigation 
District.  Conditionally  Approving  the  Contract  Nego¬ 
tiated  Between  the  Ignited  States  and  Idaho  Power 
Company ,  to  Take  Effect,  If  and  When  Approved  on 
the  1st  Day  of  October,  1934;  Specifying  the  Condi¬ 
tions  Under  Which  the  Same  Is  Approved,  and  Pro¬ 
viding  the  Contract  Is  Not  Approved  Unless  the  Con¬ 
ditions  Are  Complied  With. 

Be  it  Resolved  hv  the  Board  of  Directors  of  the  Burlev 
Irrigation  District: 

78  Whereas,  a  form  of  contract  has  been  negotiated 
between  the  United  States  and  the  Idaho  Power 
Company,  a  corporation,  wherein  it  is  agreed  that  the 
Idaho  Power  Company  will  release  to  the  Bureau  of  Rec¬ 
lamation  255,000  acre  feet  of  supplementary  storage  in 
American  Falls  Reservoir,  subject  to  certain  conditions 
contained  in  said  contract;  will  reduce  the  flow  of  water 
that  it  is  entitled  to  receive  at  the  head  of  Shoshone  Falls 
under  the  terms  of  the  1923  contract;  and  will  furnish  to 
the  Minidoka  Power  Plant,  during  the  period  from  Octo¬ 
ber  1st  to  April  1st  of  each  year,  after  the  United  States 
plant  at  the  Minidoka  Dam  has  generated  such  energy  as 
is  available  from  the  efficient  use  of  water  available  at  said 
plant  during  such  period,  such  power  and  energy  as  is 
necessary  to  meet  the  power  demand  and  uses  on  the  Mini¬ 
doka  Project,  the  total  amount  of  such  power  not  to  exceed 
10,000  kilowatts  as  provided  in  paragraph  23  of  the  1923 
contract ;  and 

Whereas,  in  addition  to  furnishing  power  during  the  non¬ 
irrigation  season,  the  Idaho  Power  Company  has  agreed 
to  furnish  at  such  times  and  as  often  as  may  be  required 
during  the  months  of  April  to  September,  inclusive  up  to 
75000  kilowatts  of  power  of  which  power  to  be  furnished 
over  4000  kilowatts,  is  understood  to  be  breakdown  power 
only;  and 

Whereas,  Under  the  terms  of  the  said  contract,  the  pres¬ 
ent  Black  Canyon  contract,  under  date  of  April  10,  1930 
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between  the  United  States  and  the  Idaho  Power  Company 
is  extended  to  run  concurrentlv  with  the  said  agreement, 
and  the  United  States  agrees  to  deliver  to  the  Idaho  Power 
Company  under  said  Black  Canyon  contract  all  Black  Can¬ 
yon  energy  available  in  excess  of  the  power  and  energy 
specifically  reserved  under  said  Black  Canyon  contract 
between  the  United  States  and  said  Company,  and  in  addi¬ 
tion  thereto  the  United  States  has  agreed  to  deliver  to  the 
Company  all  power  and  energy  available  from  the  present 
Minidoka  plant,  not  required  for  power  demands  and  uses 
of  said  project,  excepting  the  power  used  at  Albion;  and 
Whereas,  It  is  contemplated  that  all  of  the  water  that  is 
conserved  by  the  said  contract,  including  the  water  that 
would  otherwise  be  used  for  the  development  of  power  at 
the  Minidoka  Power  plant,  excepting  the  water  saved  by 
the  Company’s  release  of  the  right  to  have  water  dis¬ 
charged  over  Milner  Pam,  shall  be  stored  in  American 
Falls  Reservoir,  to  be  used  for  irrigation  purposes  for  Ihe 
benefit  of  all  of  the  persons,  associations,  and  corporations 
owning  storage  in  said  American  Falls  Reservoir;  and 
Whereas,  It  is  contemplated  that  the  water  that  is  saved 
by  the  Company's  release  of  a  portion  of  its  right  to  have 
water  discharged  over  Milner  Dam  will  be  stored  in  the 
North  Fork  Reservoir,  if  and  when  tlu*  same  is  built. 

Now,  therefore,  be  it  Resolved  by  the  Board  of  Directors 
of  the  Burlev  Irrigation  District: 

That  the  Burley  Irrigation  District  does  hereby  approve 
the  said  contract,  subject  to  the  following  provisions  a  id 
conditions : 

1.  That  the  cost  of  all  power  that  is  received  by  the  Idaho 
Power  Company  from  the  Black  Canyon  power  plant  pr 
from  any  other  power  plant  owned  by  the  United 
79  States,  excepting  the  Minidoka  Power  Plant,  shall 
be  paid  for  by  persons  who  are  benefit/ed  by  the 
conservation  of  water  for  irrigation  purposes  under  and 
by  virtue  of  the  terms  and  conditions  of  said  contract.  That 
no  part  of  the  cost  and  expense  of  tlu*  same,  shall  be  charged 
to  the  Minidoka  Project,  or  the  profits  from  the  sale  of 
electrical  energy  generated  by  or  distributed  thru  the  Mini¬ 
doka  Power  Plant  or  system,  for  commercial  purposes,  <j»r 
for  any  other  purpose  on  the  Minidoka  Project,  or  anjy 
other  place;  Provided,  that  the  Burley  District  would  l|e 
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willing  to  pay  such  proportion  of  the  cost  of  such  power 
received  by  the  Idaho  Power  Company  from  the  Black  Can¬ 
yon  power  plant,  under  said  contract,  as  shall  be  charged 
to  the  water  received  by  said  district  from  the  water  con¬ 
served  by  said  contract,  if  and  when  the  entire  cost  of  such 
power  be  charged  to  the  water  so  conserved  or  those  bene¬ 
fited  by  such  conservation  in  the  proportion  that  the  water 
supply  for  irrigation  purposes  is  increased  by  such  conser¬ 
vation  of  water. 

2.  That  the  Burley  Irrigation  District  reserves  the  right 
to  require  the  Secretary  of  the  Interior  or  such  other  per¬ 
son  or  persons  in  control  of  the  American  Falls  Reservoir, 
or  any  other  reservoir  in  which  the  water  which  would  be 
used  for  the  generation  of  power  at  the  Minidoka  Dam 
during  the  non-irrigation  season  might  be  stored,  to  release 
and  turn  down  all  or  any  part  of  the  2700  second  feet  of 
water  to  which  the  Minidoka  Project  is  entitled  for  power 
purposes,  at  any  time  or  times  that  it  shall  be  required  for 
the  generation  of  power  at  the  Minidoka  Power  plant  as 
the  same  now  exists,  or  may  hereafter  be  changed,  altered 
or  reconstructed. 

3.  That  the  approval  of  said  contract  shall  not  be  or  con¬ 
stitute  or  be  construed  to  be  a  waiver,  abandonment  or  re¬ 
linquishment  by  the  Burley  Irrigation  District  of  any  of 
its  rights  to  the  use  of  said  2700  second  feet  of  the  waters 
of  Snake  River  decreed  to  the  Secretary  of  the  Interior  for 
power  purposes  at  the  Minidoka  Dam. 

4.  That  the  said  contract  shall  not  in  any  way  impair, 
effect,  modify  or  change  the  division  of  the  profits  from 
the  sale  of  power  from  the  Minidoka  Power  Plant,  whether 
the  said  power  be  generated  at  said  Power  Plant,  or  be  de¬ 
livered  thereto  by  the  Idaho  Power  Company,  the  United 
States,  or  any  other  person  or  association.  That  the  ap¬ 
proval  of  said  contract  shall  not  in  any  respect  impair  or 
effect  the  rights  of  the  Burley  Irrigation  District,  as  the 
same  were  determined  and  established  by  the  judgment 
and  decree  made  and  entered  in  the  case  of  Burley  Irriga¬ 
tion  District  v.  Rav  Lyman  Wilbur,  Secretary  of  the  In- 
terior. 

5.  That  unless  all  of  the  above  and  foregoing  terms  and 
conditions  be  accepted  and  approved,  and  be  enforced,  the 
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Burley  Irrigation  District  does  hereby  refuse  to  approve 

the  said  contract,  or  any  part  or  parcel  thereof. 

Approved  This  29th  day  of  August,  1934. 

JOE  MORGAN 
President  Board  of  Directors 

Attest: 

GEO.  W.  LYLE 
Secretary 

(Seal) 

80  Exhibit  9 

Filed  March  28  1936 

Resolution  of  the  Board  of  Directors  of  Burley  Irrigation 
District  Protesting  Against  the  Bureau  of  Reclamation 
Selling  Electrical  Energy  Direct  to  the  Minidoka  Irri¬ 
gation  District .  and  Protesting  Against  the  Storage  of 
Water  Used  for  Generating  Electrical  Energy  at  Mini¬ 
doka  Power  Plant. 


Whereas,  B.  PL  Stoutemeyer,  District  Counsel  has  indi¬ 
cated  that  it  is  the  intention  of  the  Bureau  of  Reclamation 
to  enter  into  a  contract  with  the  Minidoka  Irrigation 
trict  to  sell  to  the  Minidoka  Irrigation  District  electrical 
energy  that  is  furnished  by  the  Idaho  Power  Company  for 
use  upon  the  Minidoka  Project,  under  the  provisions  of  jhe 
proposed  contract  between  the  Idaho  Power  Company  and 
the  Bureau  of  Reclamation;  and 
Whereas,  The  Burley  Irrigation  District  contends  that 
it  is  entitled  to  receive  95.6  per  cent  of  all  profits  from  ihe 
sale  of  electrical  energy  that  is  generated  at  the  Minidoka 
Power  Plant  or  that  is  delivered  to  the  Minidoka  Power 
Plant  by  tin*  Idaho  Power  Company  under  and  by  virtue  of 
the  proposed  contract  between  the  Idaho  Power  Company 
and  the  United  States,  and  that  if  the  Secretary  of  the  in¬ 
terior  enters  into  a  contract  with  the  Minidoka  Irrigation 
District  to  sell  to  the  Minidoka  Irrigation  District  the 
power  that  is  used  within  said  District,  that  such  contract 
will  be  a  direct  violation  of  the  rights  of  the  Burley  Irriga¬ 
tion  District ;  and 
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Whereas,  if  the  said  contract  be  entered  into  and  the 
Burley  Irrigation  District  be  deprived  of  the  market  that 
has  been  enjoyed  for  the  sale  of  a  portion  of  the  electrical 
energy  generated  at  the  Minidoka  Power  Plant,  the  United 
States  Government  will  be  depriving  the  water  users  with¬ 
in  the  Burley  Irrigation  District  of  approximately  $45,- 
000.00  per  year,  to  which  they  are  entitled,  in  violation  of 
the  provisions  of  subsections  I  and  J  of  Sec.  4  of  the  Act 
of  December  5,  1924,  and  will  be  diverting  into  the  Recla¬ 
mation  Fund,  a  portion  of  the  profits  to  which  the  water 
users  on  the  Burley  Irrigation  District  are  entitled;  and 

Whereas,  If  the  said  contract  with  the  Minidoka  Irriga¬ 
tion  District  be  entered  into  and  electrical  energy  be  sold 
bv  the  Bureau  of  Reclamation,  or  the  United  States  Gov- 
eminent  direct  to  the  Minidoka  Irrigation  District,  and  the 
water  that  is  used  for  the  generation  of  power  at  the  Mini¬ 
doka  Power  Plant  be  stored  in  American  Falls  Reservoir, 
the  water  users  within  the  Burley  Irrigation  District  will 
be  deprived  of  the  use  of  the  water  to  which  they  are  en¬ 
titled  without  compensation,  against  their  will  and  consent, 
and  will  be  forced  indirectly  to  pay  the  cost  of  the  power 
generated  at  the  Black  Canyon  power  plant  that  is  turned 
over  and  delivered  to  the  Idaho  Power  Company  by  the 
United  States  under  the  proposed  contract. 

Now,  therefore,  be  it  Resolved  by  tin*  Board  of  Directors 
of  the  Burley  Irrigation  District: 

81  1.  That  the  Burley  Irrigation  District,  for  and  on 

behalf  of  the  water  users  within  the  said  District, 
does  hereby  protest  and  object  to  the  United  States,  Secre¬ 
tary  of  the  Interior  or  the  Bureau  of  Reclamation,  or  any 
or  either  of  them,  entering  into  a  contract  with  the  Mini¬ 
doka  Irrigation  District  wherein  and  whereby  the  United 
States  does  agree  to  sell  direct  to  the  Minidoka  Irrigation 
District,  the  electrical  energy  that  is  used  within  the  said 
District  and  thereby  deprive  the  Burley  Irrigation  District 
from  a  portion  of  the  market  for  the  sale  of  electrical 
energy  generated  at  the  Minidoka  Power  Plant,  and  pre¬ 
vent  the  Burley  Irrigation  District  from  receiving  95.6% 
of  the  profits  that  are  received  from  the  sale  of  electrical 
energy  within  the  Minidoka  Irrigation  District  to  which  it 
is  entitled. 
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2.  That  if  the  said  contract  is  entered  into  the  United 
States  will  attempt  to  use  for  carrying  out  the  terms  and 
conditions  of  said  contract,  the  substations  and  distribut¬ 
ing  systems  that  have  been  constructed  within  the  Mini¬ 
doka  Irrigation  District,  and  will  thereby  be  attempting  to 
use  property  to  which  the  Burley  Irrigation  District  is  the 
owner  of  an  equitable  interest  to  the  extent  of  95.6%  ex¬ 
cepting  the  substation  at  the  Minidoka  Power  Plant  to 
which  it  is  the  owner  of  an  equitable  interest  of  100%,  with¬ 
out  compensation  and  without  the  consent  or  approval  cf 
the  Burley  Irrigation  District. 

3.  That  if  the  said  contract  be  entered  into  and  electrical 
energy  be  sold  direct  to  the  Minidoka  Irrigation  Districjt, 
and  the  Minidoka  Irrigation  District  pay  to  the  Govern¬ 
ment  therefor  the  sum  of  $50,000.00  per  year,  and  the  Bur¬ 
ley  Irrigation  District  be  not  permitted  to  participate  in 
the  profits  from  the  sale  of  said  electrical  energy,  the 
United  States  Government  will  be  diverting  the  profits  ta 
which  the  water  users  within  the  Burley  District  are  en¬ 
titled  under  the  provisions  of  Subsections  I  and  .1  of  Sec.  4 
of  the  Act  of  December  5,  1924,  into  the  Reclamation  Fund, 
in  violation  of  the  rights  of  said  Burley  District,  and  the 
water  users  within  said  District,  and  will  be  depriving  the 
Burlev  Irrigation  District  and  the  water  users  within  said 
District,  of  property  without  due  process  of  law  and  just 
compensation. 

4.  That  the  Burley  Irrigation  District  does  hereby  de¬ 
mand  that  the  water  to  which  it  is  entitled  for  the  genera¬ 
tion  of  electrical  energy  at  the  Minidoka  Power  Plant,  both 
during  the  irrigation  and  nonirrigation  seasons,  be  used 
at  the  Minidoka  Power  plant  for  that  purpose,  and  that  the 
same,  or  any  part  thereof  be  not  stored,  unless  and  until 
provision  be  made  for  the  payment  by  the  persons  bene¬ 
fited  by  the  storage  of  said  water,  for  the  electrical  energy 
that  is  delivered  to  the  Minidoka  Project  in  lieu  of  the  elec¬ 
trical  energy  that  would  be  generated  by  the  use  of  said 
water.  That  the  electrical  energy  so  delivered  to  the  Mini¬ 
doka  Project  be  distributed  on  the  same  basis  and  under 
the  same  terms  and  conditions  that  electrical  energy  gen¬ 
erated  at  the  Minidoka  Power  Plant  has  heretofore  been 
distributed  and  the  profits  derived  from  the  sale  of  saicjl 
electrical  energy  be  divided  on  the  same  basis  and  unde}1 
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the  same  conditions  that  the  profits  from  the  sale  of  elec¬ 
trical  energy  generated  at  the  Minidoka  Power  Plant  have 
been  divided  between  the  Burley  and  Minidoka  Irrigation 
Districts. 

5.  That  the  rights  of  the  Burley  Irrigation  District,  and 
the  water  users  within  said  district,  as  established  by  the 

order  of  Honorable  Hubert  Work,  Secretary  of  the 
82  Interior,  under  the  laws  of  the  United  States,  and 
approved  by  the  Courts  of  the  District  of  Columbia, 
be,  in  all  respects  observed  and  respected,  and  that  the 
water  users  within  the  said  Burlev  Irrigation  District  be 
not  subjected  to  annoying  and  expensive  litigation  in  order 
to  protect  their  vested  rights. 

6.  That  a  copy  of  this  resolution  be  by  the  Secretary  of 
the  Burley  Irrigation  District,  forwarded  direct  to  the  Sec¬ 
retary  of  the  Interior  and  the  Commissioner  of  Reclama¬ 
tion  at  Washington,  D.  C. 

Passed  and  Approved  this  2nd  day  of  October,  1934. 

JOE  MORGAN 

President  Board  of  Directors , 
Burley  Irrigation  District. 

Attest: 

GEO.  W.  LYLE 
Secretary 

(Seal) 


Exhibit  10 
Filed  March  28  1936 
United  States 

Department  of  the  Interior 
Bureau  of  Reclamation. 

Minidoka  Project. 

Contract  with  Minidoka  Irrigation  District  to  secure  collec¬ 
tion  of  required  $~>0,000,  per  year  to  apply  on  cost  of 
Black  Canyon  dam.  Black  Canyon  power  plant,  and 
Deadwood  reservoir. 


This  Agreement,  Made  this  first  day  of  January,  1935, 
between  the  United  States  of  America,  hereinafter  styled 
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the  United  States,  represented  by  the  contracting  officer 
executing  this  contract,  under  the  provisions  of  the  act  of 
Congress  of  June  17,  1902  (32  Stat.  388)  and  acts  amenda¬ 
tory  thereof  or  supplementary  thereto,  and  the  Minidoka 
Irrigation  District,  an  irrigation  district  organized  under 
the  laws  of  the  State  of  Idaho  and  located  in  Minidoka  and 
Cassia  counties,  Idaho,  hereinafter  styled  the  Dis- 

83  trict, 

Witnesseth,  That: 

2.  Whereas,  a  proposed  contract  (copy  of  which  is  here¬ 
to  attached,  as  Exhibit  A)  between  the  United  States  and 
the  Idaho  Power  Company,  for  the  purpose  of  conserving 
the  water  supply  of  Snake  River,  and  as  far  as  possible 
guarding  against  a  repetition  of  the  water  shortages  which 
have  heretofore  occurred  in  the  Snake  River  Valley,  has 
been  authorized  by  the  officers  of  the  power  company  and 
has  been  conditionally  approved  by  the  Secretary  of  the 
Interior  upon  the  condition  that  appropriate  contracts  |>e 
secured  to  reimburse  the  United  States  for  the  use  and 
disuse  of  its  power  plants  involved  in  putting  the  proposed 
plan  into  effect,  and,  whereas,  it  has  been  found  that  Fif  :y 
thousand  dollars  ($50,000)  per  year  is  the  amount  neces¬ 
sary  for  such  reimbursement;  and 

3.  Whereas,  the  officers  of  the  District  have  on  several 
different  occasions  asked  that  out  of  the  10,000  kw  of  wi  n¬ 
ter  power  and  the  4,000  kw  of  irrigation-season  power 
agreed  to  be  delivered  by  the  Idaho  Power  Company  un¬ 
der  said  contract,  in  exchange  for  power  from  the  govern¬ 
ment’s  Black  Canyon  plant,  the  United  States  sell  the  Dis¬ 
trict  a  sufficient  amount  of  power  to  supply  the  power 
requirements  of  the  power  consumers  within  the  said  Dis¬ 
trict;  and 

4.  Whereas,  it  is  estimated  that  the  net  returns  now  be- 
ing  secured  from  the  sales  of  power  within  said  District, 
and  including  the  town  of  Minidoka,  amount  to  about  $5(),- 
000  per  year  and  it  is  expected  that  with  a  reasonable  effort 
on  the  part  of  the  District  to  build  up  the  power  business, 
the  power  sales  in  the  District  can  be  increased  in  time  jo 

double  the  present  amount;  and 

84  5.  Whereas,  the  amount  of  power  agreed  to  be  de¬ 
livered  to  the  Minidoka  Project  by  the  Idaho  Power 

Company  under  said  proposed  contract  is  ample  to  provide 
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all  the  power  needed  to  double  the  present  power  sales  in 
the  District ;  and 

6.  Whereas,  any  profits  secured  by  the  District  by  rea¬ 
son  of  increased  future  sales  of  power  in  the  District  will 
help  the  District  to  meet  its  obligations  to  the  United 
States ;  and 

7.  Whereas,  a  part  of  the  power  to  be  delivered  in  the 
District  is  required  for  the  use  of  the  District  itself  for  the 
pumping  of  water  from  drains  and  other  sources  of  supply 
into  the  irrigation  canals  and  laterals  of  the  District  for 
the  purpose  of  improving  the  water  supply  of  the  District 
and  the  efficiencv  of  the  drainage  svstem  and  also  for  the 
operation  of  machinery  and  equipment  used  by  the  District ; 
and 

8.  Whereas,  it  is  expected  that  the  amount  of  power 
needed  by  the  District  itself  for  such  purposes  will  increase 
in  future  years :  and 

9.  Whereas,  the  Advisory  Board  of  the  American  Falls 
Reservoir  representing  all  of  the  parties  having  rights  in 
the  reservoir,  adopted  a  resolution  at  its  meeting  at  Poca¬ 
tello,  Idaho,  on  September  22,  1934,  including  the  following 
provisions : 

“(A.  That  the  parties  having  storage  rights  in  American 
Falls  Reservoir  insure  the  Minidoka  District  to  the  extent 
of  ten  thousand  dollars  ($10,000)  per  year  or  so  much 
thereof  as  may  be  necessary  not  exceeding  the  $10,000 — ,  as 
against  liability  on  its  guarantee  in  the  proposed  power 
contract  between  the  United  States  and  the  Minidoka  Dis¬ 
trict,  and  that  the  Seeretarv  of  the  Interior  is  herehv  author- 
ized  to  charge  the  $10,000 — or  so  much  thereof  as  may  be 
necessary  to  the  cost  of  operating  and  maintaining  the 
American  Falls  Reservoir  as  a  part  of  the  expense  of  se¬ 
curing  the  necessary  water  to  fill  the  reservoir  and  collect 
the  same  in  the  same  way  that  other  costs  in  connection 
with  the  operation  and  maintenance  of  the  reservoir 
85  are  collected,  except  that  no  part  of  any  charges  pro¬ 
vided  for  in  these  resolutions  should  be  charged  to 
the  Idaho  Power  Company,  this  insurance  being  only  for 
the  purpose  of  protecting  the  Minidoka  District  to  the  ex¬ 
tent  of  $10,000 — against  loss  in  case  the  net  collections  from 
the  sale  of  power  in  the  Minidoka  District  fall  short  of  pro¬ 
viding  the  $50,000 —  guaranteed  by  the  Minidoka  District.” : 

Now,  Therefore,  it  is  hereby  agreed  that : 
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10.  This  contract  shall  become  effective  January  1,  1035 
and,  unless  the  said  contract  with  the  Idaho  Power  Com¬ 
pany  is  sooner  terminated,  shall  remain  in  effect  for  a  pe¬ 
riod  of  ten  vears  from  the  said  first  dav  of  Januarv,  1935, 
subject  to  renewal  or  extension  at  the  option  of  the  Uni  ed 
States  for  additional  successive  periods  of  ten  years  each 
up  to  a  total  of  forty  (40)  years. 

11.  The  United  States  will,  during  the  term  of  this  con¬ 
tract,  provide  during  each  calendar  year  a  sufficient  number 
of  kilowatt  hours  of  electric  energy  out  of  the  1 0.0(H)  kw  of 
non-irrigation  season  power  and  4,000  kw  of  irrigation-sea¬ 
son  power  agreed  to  be  delivered  by  the  power  company, 
to  offset  the  number  of  kilowatt  hours  herein  agreed  to  be 
delivered  for  the  account  of  the  District,  and  will  furnish 
for  the  account  of  the  District  and  deliver  to  the  power  con¬ 
sumers  within  the  District,  including  the  town  of  Minidoka, 
such  amount  of  power  as  is  needed  to  supply  the  power  re¬ 
quirements  of  such  power  consumers  within  the  District 
and  town  of  Minidoka  up  to  double  the  maximum  amount 
of  power  heretofore  used  by  the  power  consumers  witiiin 
the  said  District  and  town.  In  order  to  avoid  uncertainty 
as  to  the  maximum  amount  of  power  to  be  furnished  by  the 
United  States  for  delivery  to  said  power  consumers,  it  is 
agreed  that  the  maximum  amount  of  power  delivered  to 
power  consumers  in  the  District  and  town  of  Minidoka,  in 
past  years  has  been : 


January 

— 2920  kilowatts 

i 

February 

2782 

<< 

March 

2807 

u 

April 

2058 

tt 

May 

1548 

It 

June 

1312 

it 

July 

1467 

it 

August 

1467 

it 

September 

1725 

1 1 

October 

2286 

1 1 

November 

2741 

i  t 

December 

3099 

1 1 

and  that  the  maximum  amount  which  the  United  Sta|tes 
agrees  to  deliver  in  future  under  the  terms  of  this  agree¬ 
ment  is  double  the  amount  above  set  out  for  each  of  the 
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months  of  the  calendar  year.  It  is  understood  that  the  term 
“power”  as  used  herein  includes  all  electric  energy  used 
for  any  of  the  purposes  to  which  electric  energy  is  applied. 

12.  The  District  guarantees  to  the  United  States  $50,000 
per  year  net  collections  for  said  power  over  and  above  any 
cost  or  expense  to  the  United  States  incurred  in  the  oper¬ 
ation  and  maintenance  of  the  transmission  lines,  transform¬ 
ers  and  other  transmission  and  distributing  works  and  fix¬ 
tures  used  in  distributing  said  power  to  the  said  consum¬ 
ers  in  the  said  district  and  town,  and  if  the  said  net  collec¬ 
tions  from  said  power  sales  in  the  district  and  town  skald 
fall  short  of  said  sum  of  $50,000  per  year,  will  pay  to  the 
United  States  the  difference  between  the  said  sum  of  $50,000 
per  year  and  the  net  amount  collected  from  said  power 
sales  over  and  above  the  cost  and  expense  of  the  operation 
and  maintenance  of  the  said  distribution  and  transformer 
facilities.  The  term  “operation”  as  used  in  this  paragraph 
shall  not  include  and  nothing  in  this  agreement  contained 
shall  impose  upon  the  District  an  obligation  to  pay  rental 
or  other  charges  for  the  use  of  transformer  or  other  trans¬ 
mission  facilities. 

13.  The  Secretary  of  the  Interior  will  cause  to  be  fur¬ 
nished  to  the  District  within  sixtv  davs  after  the  end 

»  • 

87  of  each  calendar  year  a  statement  of  (2)  the  amount 
collected  during  the  preceding  calendar  year  from 
power  sales  to  consumers  within  the  District  and  the  town 
of  Minidoka:  (b)  the  net  collections  therefrom  after  deduct¬ 
ing  the  cost  and  expense  of  the  operation  and  maintenance 
of  said  transmission,  distribution  and  transformer  facili¬ 
ties,  including  a  statement  of  the  amount  of  such  cost  and 
expense;  and  (c)  the  cost  and  expense  of  any  extensions, 
enlargements  and  betterments  of  the  transmission,  distri¬ 
bution  and  transformer  facilities  provided  for  the  purpose 
of  serving  the  power  consumers  in  the  said  district  and 
town.  The  balance  remaining  after  the  deduction  of  the 
costs  and  expenses  provided  for  in  (b)  and  (c)  of  this 
article  from  the  amount  collected  during  the  preceding  cal¬ 
endar  year  from  power  sales  to  consumers  within  the  Dis¬ 
trict  and  town  of  Minidoka  shall  be  applied  to  the  payment 
of  said  annual  guarantee  of  $50,000. 

14.  The  said  statement  furnished  or  caused  to  be  fur¬ 
nished  by  the  Secretary  will  be  accepted  by  the  parties 
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hereto  as  final  and  conclusive  as  to  the  matters  covered 
thereby,  including  all  questions  as  to  the  amount  of  such 
collections  and  the  amount  of  the  cost  and  expense  referred 
to  in  (b)  and  (c)  of  the  preceding  article  of  this  contract 

15.  It  is  agreed  and  understood,  however,  that  during 
the  life  of  this  contract,  before  any  such  extension,  enlarge  ¬ 
ment,  or  betterment  of  such  transmission,  distribution  or 
transformer  equipment  costing  more  than  $1,000  is  installed 
or  constructed  for  the  purpose  of  serving  power  consumers 
in  the  District,  the  question  of  the  advisability  of  such  con¬ 
struction  or  installation  shall  be  submitted  to  the  board  of 
directors  of  the  District  and  approved  by  a  majority  vote 
of  the  board. 

16.  The  United  States  will  credit  to  the  District,  to  bo 
applied  as  hereinafter  provided,  the  surplus  of  said 

88  collections  as  shown  by  said  statement  provided  for 
in  article  13  hereof  over  the  said  sum  of  $50,000  per 
year  plus  the  costs  and  expenses  referred  to  in  (b)  and  (c 
or  article  13  hereof. 

17.  The  said  excess  collections  available  to  the  credit  o:f 
the  district  will  be  applied 

1st  to  the  payment  of  any  past  due  indebtedness  of  the 
District  to  the  United  States: 

2nd  to  the  payment  of  the  unpaid  balance  of  the  charges 
to  be  paid  to  the  United  States  by  the  District  under  tlm 
contract  of  February  11,  1927  for  the  50,000  acre-feet  o’ 
storage  rights  in  American  Falls  reservoir  provided  for 
the  District  under  said  contract,  and  should  tin*  United 
States  provide  additional  storage  rights  for  the  District, 
will  also  be  applied  on  tin*  payment  of  any  unpaid  balance 
of  the  charges  to  be  paid  to  the  United  States  for  such  addi¬ 
tional  storage  rights; 

3rd  when  such  indebtedness  of  the  District  to  the  United 
States  has  been  fully  paid,  the  benefit  of  such  credits  shall 
be  prorated  to  the  water  users  of  the  District  and  applied 
on  the  unpaid  construction  indebtedness  of  the  individual 
water  users  to  the  United  States. 

4th  when  all  such  indebtedness  of  the  District  and  the 
water  users  thereof  to  the  United  States  has  been  fully 
paid,  the  said  credits  shall  be  applied  to  the  payment  of  the 
District's  share  of  the  operation  and  maintenance  charges 
for  the  operation  and  maintenance  of  the  reserved  works 
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for  the  coming  year,  and  after  the  same  has  been  paid  the 
amount  of  any  surplus  of  such  credit  will  be  paid  to  the 
District  by  the  United  States,  if  such  payments  are  author¬ 
ized  under  the  then  existing  law  or  out  of  appropriations 
then  available  therefor. 

18.  The  United  States  will  use  reasonable  diligence 

89  in  providing  service  and  avoiding  interruptions  in 
service  as  far  as  is  reasonably  practical,  but  it  is 

agreed  and  understood  that  neither  the  United  States  nor 
any  of  its  officers,  agents,  or  employees  shall  be  liable  in 
damages  on  account  of  any  interruption,  error  or  inaccu¬ 
racy  in  power  service  hereunder  or  on  account  of  any  claim 
of  damage  growing  out  of  or  on  account  of  this  contract, 
nor  shall  any  reduction  in  said  $50,000  annual  payment  be 
made  on  account  thereof. 

19.  Pursuant  to  the  resolution  adopted  by  the  Advisory 
Board  of  the  American  Falls  reservoir,  and  quoted  in  the 
preamble  of  this  contract,  it  is  agreed  that  for  the  purpose 
of  protecting  the  District  to  the  extent  of  an  amount  not 
exceeding  $10,000  against  loss  in  case  the  net  collections 
from  the  sale  of  power  in  the  District  fall  short  of  provid¬ 
ing  the  $50,000  guaranteed  by  the  District,  the  Secretary 
will  charge  $10,000  or  so  much  thereof  as  may  be  necessary 
to  the  cost  of  operating  and  maintaining  the  American  Falls 
reservoir  as  a  part  of  the  expense  of  securing  the  neces¬ 
sary  water  to  fill  the  reservoir,  and  collect  the  same  in  the 
same  way  that  other  costs  in  connection  with  the  operation 
and  maintenance  of  the  reservoir  are  collected,  except  that 
no  part  of  such  charges  provided  for  in  this  article  will  be 
charged  to  the  Idaho  Power  Company. 

20.  In  the  event  that  the  courts  should  decide  that  the 
power  herein  agreed  to  be  furnished  by  the  United  States 
and  the  credits  herein  agreed  to  be  allowed  therefor  cannot 
be  lawfully  furnished  or  allowed  as  herein  provided,  or  in 
the  event  that  the  courts  should  decide  that  the  Secretary 
may  not  discontinue  or  reduce  the  non-irrigation  season  use 
of  the  power  plant  at  Minidoka  Dam  without  compensation 

to  the  water  users  of  the  Burley  Irrigation  District, 

90  then  either  of  the  parties  hereto  may  terminate  this 
contract  by  notice  in  writing  to  the  other  party 

hereto. 


BURLEY  IRRIGATION  DISTRICT  VS.  ICKES,  ETC. 


93 


21.  No  member  of  or  delegate  to  Congress  or  resident 
commissioner  shall  be  admitted  to  any  share  or  part  of  this 
contract  or  agreement,  or  to  any  benefit  to  arise  thereupon. 
Nothing,  however,  herein  contained  shall  be  construed  to 
extend  to  this  contract  if  made  with  a  corporation  for  its 
general  benefit. 

In  Witness  Whereof,  The  parties  hereto  have  hereunto 

set  their  hands  and  seals  the  dav  and  year  first  above 

«  * 

written. 

UNITED  STATES  OF  AMERICA. 

By  T.  A.  Walters 

First  Assistant  Secretary  of  the  Interior. 

MINIDOKA  IRRIGATION  DISTRICT. 

By  E.  A.  Brookman, 

President 

(Seal) 

Attest. 

W.  C.  Trathen, 

Secretary. 

The  undersigned  parties  hereby  expressly  consent  to  a  id 
approve  the  provisions  of  article  19. 

AMERICAN  FALLS  RESERVOIR  DISTRICT 
NO.  2 

Bv  Herbert  Meyer, 

Vice-President. 

Attest ; 

P.  T.  Sutphen, 

Secretary. 

(Dist.  Seal) 

91  Answer  to  the  Bill  of  Complaint 

Filed  May  1  1936 

•  *  • 

Comes  now  the  defendant,  Harold  L.  Ickes,  Secretary  of 
the  Interior,  and  for  answer  to  the  bill  of  complaint  in  t^ie 
above-entitled  cause  states: 

That  he  admits  the  allegations  set  forth  in  paragraph  1  bf 
the  bill  of  complaint. 
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2. 

That  he  admits  the  allegations  set  forth  in  paragraph  2 
of  the  bill  of  complaint. 

3. 

That  he  denies  that  the  Minidoka  Project  consisted  or 
now  consists  of  only  two  units  known  as  the  Gravity  Unit 
or  Minidoka  Irrigation  District  and  the  South  Side  Pump¬ 
ing  Unit  or  Burley  Irrigation  District;  but  that  he  admits 
the  remaining  facts  set  forth  in  paragraph  3  of  the  bill  of 
complaint. 

In  further  answer  to  paragraph  3  of  the  bill  of  complaint 
the  defendant  states  that,  in  addition  to  the  Gravity  Divi¬ 
sion  (Minidoka  District)  and  the  South  Side  Pumping  Divi¬ 
sion  (Burley  District),  the  Minidoka  Project  includes  sev¬ 
eral  other  units,  sometimes  referred  to  as  the  “new  units” 
of  the  Minidoka  Project,  one  of  which  is  the  Gooding  Divi¬ 
sion  and  another  the  North  Side  Pumping  Division,  as  ap¬ 
pears  in  the  opinion  of  the  Court  of  Appeals  of  the  District 
of  Columbia  in  the  case  of  Wilbur  v.  Minidoka  Irrigation 
District  (50  Fed.  (2d)  495). 

4. 

That  he  denies  that  the  actions  of  Secretary  of  the  In¬ 
terior  Franklin  K.  Lane,  alleged  in  paragraph  4  of  the  bill 
of  complaint,  were  done  under  the  authority  of  any  act  of 
Congress;  but  that  otherwise  he  admits  the  allega- 
92  tions  alleged  in  paragraph  4  of  the  bill  of  complaint. 

In  further  answer  to  paragraph  4  of  the  bill  of 

complaint  the  defendant  states  that  long  prior  to  the  said 

year  1915  the  amount  of  cost  charged  and  distributed  to 

the  Gravity  Division  of  the  Minidoka  project  had  been  con- 

clusivelv  and  irrevocablv  determined  bv  the  Public  Notices 
• 

which  had  been  issued  bv  the  Secretarv  of  the  Interior  nil- 

•  * 

der  section  4  of  the  act  of  Congress  of  June  17,  1902  (32 
Stat.  389)  announcing  and  determining  the  charge  per  acre 
on  the  said  Gravity  Division,  some  of  which  public  notices 
in  connection  with  the  Gravity  Division  were  issued  as 
early  as  1907.  That  under  the  provisions  of  the  said  recla¬ 
mation  law,  the  only  way  in  which  charges  can  be  made 
against  a  project  or  a  division  of  a  project  is  in  the  an- 
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nouncement  of  the  charge  per  acre  thereof  under  section  4 
of  the  act  of  Congress  of  June  17,  1902  (32  Stat.  369),  and 
that  such  final  and  irrevocable  determination  of  charges 
against  the  Gravity  Division  of  the  Minidoka  project  had 
been  made  and  finally  determined  by  the  said  public  notices 
issued  many  years  prior  to  1915  and  there  was  no  authority 
of  law  and  no  pertinent  federal  statutes  authorizing  such 
determination,  apportionment  or  division  of  charges  in  1915 
or  at  any  time  thereafter. 

5. 

That  he  admits  the  allegations  set  forth  in  paragraph  5 
of  the  bill  of  complaint. 

6. 

That  he  denies  that  the  Board  of  Review  allocated  the 
cost  of  the  features  common  to  both  Units  of  the  Minidoka 
Project;  but  that  otherwise  he  admits  the  allegations  set 
forth  in  paragraph  (3  of  the  bill  of  complaint. 

In  further  answer  to  paragraph  G  of  the  bill  of 
93  complaint  the  defendant  states  that  no  allocation  or 
division  of  the  costs  of  the  project  could  have  been 
made  in  1915  for  the  reasons  set  out  above  in  answer  to 
paragraph  4  of  the  bill  of  complaint. 

7. 

That  he  denies  that  the  recommendations  of  the  Board  of 
Review  allocating  the  cost  of  the  various  features  of  the 
Minidoka  Project  were  thereafter  or  at  any  time  duly  ap¬ 
proved,  or  approved  at  all,  and  adopted  by  the  then  Secre¬ 
tary  of  the  Interior  or  that  the  said  recommendations  were 
by  him  put  into  effect;  but  that  otherwise  he  admits  the  al¬ 
legations  set  forth  in  paragraph  7  of  the  bill  of  complaint. 

In  further  answer  to  paragraph  7  of  the  bill  of  complaint 
the  defendant  states  that  the  said  recommendations  could 
not  have  been  duly  approved  and  adopted  or  put  into  effect 
at  any  time  after  the  determination  of  charges  against  the 
Minidoka  Irrigation  District  by  public  notices  issued  as 
earlv  as  1907. 

8. 

That  he  denies  that  in  fixing  and  determining  the  (con¬ 
struction  charges  to  be  made  and  collected  on  the  Pumping 
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Unit  of  the  Minidoka  Project,  the  Secretary  of  the  Interior 
adopted  the  allocation  of  the  cost  of  the  various  features 
of  said  project,  common  to  the  Gravity  and  Pumping  Units 
that  had  been  made  by  the  Board  of  Review  as  aforesaid; 
that  he  denies  that  the  charges  per  acre  for  irrigable  lands 
included  within  the  Pumping  Unit  were  sufficient  to  return 
to  the  Reclamation  Fund  of  the  United  States  all  of  the 
money  that  had  been  expended  for  the  construction  of  the 
irrigation  system  of  the  Pumping  Unit  of  the  Minidoka 
Project,  including  the  power  plant  and  transmission  lines 
as  fixed,  determined  and  agreed  upon  and  specified  by  the 
Board  of  Review  as  set  forth  in  its  report,  adopted 
94  and  approved;  but  that  he  admits  the  remaining 
facts  set  forth  in  paragraph  8  of  the  bill  of  com¬ 
plaint. 

9. 

That  he  denies  that  the  said  sums  agreed  to  be  paid  for 
the  use  of  said  water  were  sufficient  to  repay  to  the  United 
States  the  entire  cost  of  the  irrigation  svstem  constructed 
by  the  United  States  for  the  irrigation  of  the  lands,  includ¬ 
ing  the  power  plant  and  transmission  lines  constructed  by 
the  United  States  for  use  in  connection  with  the  irrigation 
of  said  lands,  as  allocated,  fixed  and  specified  by  the  Board 
of  Review,  approved  by  the  Central  Board  of  Cost  Review 
and  adopted  by  the  Secretary  of  the  Interior  in  determining 
the  amount  of  construction  charges  on  said  Pumping  Unit; 
but  that  he  admits  the  remaining  facts  set  forth  in  para¬ 
graph  9  of  the  bill  of  complaint. 

In  further  answer  to  paragraph  9  of  the  bill  of  complaint 
the  defendant  states  that  the  report  of  the  Board  of  Re¬ 
view  was  never  adopted  by  the  Secretary  of  the  Interior, 
and  that  several  forms  of  water  right  application,  other 
than  those  incorporated  in  the  bill  of  complaint  as  Exhibit 
3  and  Exhibit  4,  were  used  from  time  to  time  and  that  many 
of  said  applications  were  on  forms  entirely  different  from 
the  ones  incorporated  in  the  bill  of  complaint. 

10. 

That  he  denies  that  the  Burley  Irrigation  District  is  op¬ 
erating  a  portion  of  said  irrigation  works  as  the  agent  and 
representative  of  the  water  users;  but  that  he  admits  the 
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remaining  facts  set  forth  in  paragraph  10  of  the  bill  of 
complaint. 

11. 

That,  in  answer  to  paragraph  11  of  the  bill  of  complaint, 
he  denies  that  the  construction  cost  of  the  power  plant  of 
the  Minidoka  Project  was  charged  against  the  respective 
districts  in  the  accounts  of  the  United  States  Reda- 
95  mation  Service  relative  to  said  project  in  the  propor¬ 
tion  of  95.6  per  cent  or  $435,283.44  against  the  Burley 
Irrigation  District  and  4.4  per  cent  or  $20,033.96  against 
the  Minidoka  Irrigation  District;  and  he  denies  that  the 
construction  cost  of  the  transmission  lines  was  charged 
against  the  respective  districts  in  the  proportion  of  95.85 
per  cent  or  $63,985.57  to  the  Burley  district  and  4.14  per 
cent  or  $2,768.49  to  the  Minidoka  district. 

In  further  answer  to  paragraph  11  of  the  bill  of  com¬ 
plaint  the  defendant  states  that  the  major  portion  of  the 
real  cost  of  said  power  plant  and  transmission  lines  was  in 
fact  and  in  effect  charged  against  the  United  States  and  hot 
against  either  of  said  districts  as  will  appear  more  fully 
hereafter. 

12. 

That  he  denies  that  the  sales  of  surplus  energy  have  Re¬ 
sulted  in  a  considerable  profit  over  and  above  all  expenses 
of  operation  and  reasonable  new  construction;  but  that 
otherwise  he  admits  the  allegations  set  forth  in  paragraph 
12  of  the  bill  of  complaint. 


That  he  admits  the  allegations  in  paragraph  13  of  the  bill 
of  complaint. 

14. 

That,  in  answer  to  paragraph  14  of  the  bill  of  complaint, 
he  denies  that  pursuant  to  Uliapter  247,  Sec.  5  of  the  Act 
of  Congress  of  August  13,  1914  (38  Stat.  687),  or  any  other 
act,  or  in  any  other  way  or  manner  whatsoever,  or  at  all, 
the  operation  of  the  Gravity  Unit  of  the  Minidoka  Project 
was  taken  over  from  the  United  States  Reclamation  Ser¬ 
vice  by  the  Minidoka  Irrigation  District  on  January  1, 
1917,  or  at  any  other  time. 
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In  further  answer  to  paragraph  14  of  the  bill  of  com¬ 
plaint  the  defendant  states  that  only  a  part  of  the  works 
of  the  said  Gravity  Division  of  the  Minidoka  Project 

96  were  taken  over  for  operation  by  the  Minidoka  Irri¬ 
gation  District  and  alleges  that  as  more  fully  set 

out  hereafter  in  this  answer,  the  operation,  maintenance 
and  control  of  the  major  part  of  the  principal  irrigation 
works  of  the  said  Minidoka  Project,  including  all  the  reser¬ 
voirs  of  the  said  project,  the  diversion  dam,  power  plant, 
canal  headgates  and  canal  headings  have  at  all  times  been 
retained  by  the  United  States  Government  and  that  said 
principal  works  of  the  said  project  supplying  water  to  the 
said  Minidoka  district  are  still  being  operated,  maintained 
and  controlled  by  the  United  States  Government,  acting 
through  the  Secretary  of  the  Interior. 

In  further  answer  to  paragraph  14  of  the  bill  of  com¬ 
plaint  the  defendant  admits  that  a  contract  dated  Febru¬ 
ary  11,  1927  was  made  between  the  Minidoka  Irrigation  Dis¬ 
trict  and  the  United  States  but  alleges  that  article  9  of  such 
contract  is  not  correctly  quoted  in  paragraph  14  of  the  bill 
of  complaint  and  further  alleges  that  the  portions  of  said 
contract  quoted  in  the  complaint  are  only  minor  portions 
thereof  and  do  not  include  many  of  the  material  provisions 
of  said  contract. 

15. 

That,  in  answer  to  paragraph  15  of  the  bill  of  complaint, 
he  denies  that  pursuant  to  Uhapter  247,  sec.  5  of  the  Act 
of  Congress  of  August  13,  1914,  and  subsection  4  of  the 
Act  of  Congress  of  December  5,  1924,  or  in  any  way,  or  at 
all,  the  care,  operation  and  maintenance  of  the  pumping 
unit  of  the  Minidoka  Project  was  taken  over  by  the  plaintiff 
on  March  15,  1926,  or  at  any  other  time;  but  he  admits  that 
the  contract  between  the  United  States  and  the  plaintiff 
corporation  under  date  of  March  15,  1926  includes  the  pro¬ 
visions  (pioted  in  paragraph  15,  but  he  alleges  that  the  said 
quoted  provisions  are  only  a  very  small  part  of  the  said 
contract  and  that  the  said  contract  in  its  entirety  has 

97  been  attached  to  this  answer,  marked  Exhibit  A,  and 
made  a  part  hereof  and  that  whatever  rights  the 

plaintiff  may  have  are  contract  rights  resulting  from,  based 
upon,  limited  and  determined  by  the  provisions  of  the  said 
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contract  and  had  no  existence  until  the  said  contract  was 
made. 

In  further  answer  to  paragraph  15  of  the  bill  of  com¬ 
plaint  the  defendant  states  that  only  a  minor  portion  of 
the  works  of  the  said  Pumping  Division  of  the  Minidoka 
Project  has  ever  been  taken  over  for  operation  and  main¬ 
tenance  by  the  plaintiff  corporation. 

16. 

That  he  denies  that  the  improvements  enumerated  in 
paragraph  16  of  the  bill  of  complaint  were  all  made  with  a 
$300,000  sum  set  aside  as  provided  in  the  contracts  between 
the  United  States,  the  Burley  Irrigation  District  and  the 
Minidoka  Irrigation  District  as  set  forth  in  paragraphs  14 
and  15  of  the  bill  of  complaint;  but  that  otherwise  he  ad¬ 
mits  the  allegations  set  forth  in  paragraph  16  of  the  bil.  of 
complaint. 

17. 

That  he  admits  the  allegations  set  forth  in  paragraph  17 
of  the  bill  of  complaint. 

18. 

That  he  admits  the  allegations  set  forth  in  paragraph  18 
of  the  bill  of  complaint. 

19. 

That  he  admits  the  allegations  of  fact  set  forth  in  para¬ 
graph  19  of  the  bill  of  complaint,  but  that  he  alleges  that 
the  determination  made  by  Secretary  Work  related  to  tlien 
accumulated  “net  profits”. 

98  20. 

That,  in  answer  to  paragraph  20  of  the  bill  of  complaint, 
he  denies  that  tin*  commercial  power  profits  from  the  Mini¬ 
doka  Power  Plant  in  excess  of  the  necessary  and  reasonable 
new  construction  were  determined  by  the  Secretary  of  the 
Interior  to  be  $119,128.78  for  the  period  from  January  1, 
1935  to  December  31.  1935;  that  he  denies  that  the  defen¬ 
dant  has  announced,  on  March  12,  1936  or  at  any  olher 
time,  that  tin*  profits  from  the  sale  of  electrical  energy  for 
the  year  1935  will  be  credited  on  the  bases  of  53.56  per  cent 
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to  the  Burley  Irrigation  District,  4.47  per  cent  to  Minidoka 
Irrigation  District  and  41.97  per  cent  to  the  Black  Canyon 
Power  Plant;  that  he  denies  that  the  real  net  profits  derived 
from  the  operation  of  the  said  Minidoka  Power  Plant  were 
as  set  out  in  paragraph  20  of  the  bill  of  complaint ;  but 
that  otherwise  he  admits  the  allegations  set  out  in  said 
paragraph. 

In  further  answer  to  paragraph  20  of  the  bill  of  com¬ 
plaint  the  defendant  states  that  the  first  and  only  deter¬ 
mination  made  bv  anv  Secretarv  of  the  Interior  concerning 
the  net  profits  derived  from  the  operation  of  the  Mini¬ 
doka  Power  Plant  during  the  year  1935  is  that  determina¬ 
tion  which  is  set  out  in  full  in  paragraph  42  of  this  answer; 
that  the  sum  of  $63,807.51,  credited  to  the  plaintiff  as  its 
pro  rata  share  of  the  computed  net  power  profits  from  the 
operation  of  the  Minidoka  Power  Plant  collected  during  the 
year  1935,  is  a  full  95.6  per  cent  of  all  of  the  net  power 
profits  found  to  have  been  derived  from  the  operation  of 
said  Minidoka  Power  Plant  collected  during  the  year  1935. 

21. 

That  he  admits  the  allegations  set  forth  in  paragraph  21 
of  the  bill  of  complaint. 

22. 

That  he  admits  the  allegations  set  forth  in  para- 
99  graph  22  of  the  bill  of  complaint. 

23. 

That  he  admits  the  allegations  set  forth  in  paragraph  23 
of  the  bill  of  complaint. 

24. 

That  he  denies  that  the  Burlev  Irrigation  District  or  the 
Minidoka  Irrigation  District  has  any  ownership  of  the 
power  generating  features  of  the  Minidoka  Project;  that 
he  denies  that  the  committee  referred  to  in  paragraph  24 
of  the  bill  of  complaint  disregarded,  wholly  or  partly,  the 
contractual  relationship  now  or  at  any  time  existing  be¬ 
tween  the  entrymen  and  owners  of  private  lands  on  the 
pumping  unit  of  the  Minidoka  Project  for  the  repayment 
to  the  United  States  of  the  cost  of  the  power  plant  and 
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other  features  of  the  Minidoka  Project  as  fixed  and  deter¬ 
mined  by  said  public  notices  and  the  water-right  applica¬ 
tions;  but  that  otherwise  he  admits  the  allegations  set  forth 
in  paragraph  24  of  the  bill  of  complaint. 

25. 

That  he  admits  the  allegations  set  forth  in  paragraph 
25  of  the  bill  of  complaint. 

26. 

That  he  admits  the  allegations  set  forth  in  paragraph  26 
of  the  bill  of  complaint. 

27. 

That  he  admits  the  allegations  set  forth  in  paragraph 1 27 
of  the  bill  of  complaint. 

28. 

That  he  admits  the  allegations  set  forth  in  paragraph  28 
of  the  bill  of  complaint. 

29. 

That  he  admits  the  allegations  set  forth  in  paragraph  29 
of  the  bill  of  complaint. 

100  30. 

That  he  admits  the  allegations  set  forth  in  paragraph  30 
of  the  bill  of  complaint. 

31. 

That  he  admits  tin*  allegations  set  forth  in  paragraph  31 
of  the  bill  of  complaint. 

In  further  answer  to  paragraph  31  of  the  bill  of  com¬ 
plaint  the  defendant  states  that  the  delivery  of  exchange 
power  by  the  Idaho  Power  Company  upon  the  terms  ]l>ro- 
vided  by  the  said  contract  attached  to  the  complaint  as  (Ex¬ 
hibit  7  began  on  October  1,  1934,  pursuant  to  a  temporary 
arrangement  with  the  said  company  for  beginning  s|ucli 
transmission  service  and  delivery  of  exchange  power  pend¬ 
ing  final  execution  of  the  said  contract,  and  that  during|the 
period  from  October  1,  1934  to  May  9,  1935  the  commer¬ 
cial  power  business  on  the  Minidoka  Project  was  carried  on 
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to  a  very  large  extent  by  means  of  such  electric  power 
brought  into  the  Minidoka  Project  in  exchange  for  power 
from  the  Black  Canyon  plant  in  the  same  manner  as  after 
the  said  9th  dav  of  Mav,  1935,  and  that  there  has  been  no 
sufficient  and  dependable  supply  of  power  available  for 
commercial  power  business  on  the  Minidoka  Project  at  any 
time  since  October  1,  1934,  except  such  as  was  made  avail¬ 
able  by  means  of  the  said  exchange  of  power  and  the  trans¬ 
mission  of  outside  power  into  the  Minidoka  Project  over 
the  lines  of  the  Idaho  Power  Company. 

32. 

That  he  admits  the  allegations  set  forth  in  paragraph  32 
of  the  bill  of  complaint. 

In  further  answer  to  paragraph  32  of  the  bill  of  com¬ 
plaint  the  defendant  states  that  the  conservation  of  water 
for  irrigation  purposes,  which  is  made  possible  by  the  con¬ 
tract  with  the  Idaho  Power  Company,  is  for  the  benefit  of 
the  entrvmen  and  landowners  of  the  Burlev  Irrigation  Dis- 
trict  as  well  as  those  located  elsewhere  on  the  Snake  River 
in  Idaho. 

101  33. 

That  he  denies  the  allegations  set  forth  in  paragraph  33 
of  the  bill  of  complaint. 

34. 

That  he  admits  the  allegations  set  forth  in  paragraph  34 
of  the  bill  of  complaint. 

35. 

That  he  denies  that  the  Minidoka  Project  is  entitled,  as 
against  the  defendant,  to  water  for  power  purposes;  but 
that  otherwise  he  admits  the  allegations  set  forth  in  para¬ 
graph  35  of  the  bill  of  complaint. 

36. 

That,  in  answer  to  paragraph  36  of  the  bill  of  complaint, 
he  denies  that  on  the  1st  day  of  January,  1935,  or  at  any 
other  time,  over  the  objection  or  protest  of  the  plaintiff,  or 
in  any  other  way,  the  United  States,  acting  through  T.  A. 
Walters,  First  Assistant  Secretary  of  the  Interior,  wholly 
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or  in  any  way  disregarded  any  of  the  rights  of  the  plaintiff 
in  or  to  the  power  plant  at  the  Minidoka  dam;  but  that 
otherwise  he  admits  the  allegations  set  out  in  paragraph  36 
of  the  bill  of  complaint. 

37. 

That,  in  answer  to  paragraph  37  of  the  bill  of  complaint, 
he  admits  that  the  Minidoka  Power  Plant  is  being  operated 
during  the  non-irrigation  season  only  to  the  extent  that  it 
can  be  operated  with  water  which  must  in  any  event  be  al¬ 
lowed  to  pass  the  Minidoka  dam,  and  he  admits  that  the 
power  which  has  been  and  is  being  received  from  the  Idaho 
Power  Company  for  use  on  the  Minidoka  Project  is  not 
being  used  or  sold  as  power  generated  at  the  Minidoka 
Power  Plant,  but  as  power  generated  at  the  Black  Canyon 
Power  Plant  or  power  received  in  exchange  for  power  gen¬ 
erated  at  the  Black  Canvon  Power  Plant;  but  that  he  denies 
the  remaining  facts  set  forth  in  paragraph  37  of  the  bill  of 
complaint. 

102  38. 

That  he  admits  that  the  amount  of  power  used  on  the 
Minidoka  Irrigation  District,  including  the  town  of  Mini¬ 
doka,  each  year  since  the  Minidoka  Power  Plant  was  placed 
in  operation,  during  both  the  irrigation  and  non-irrigai  ion 
seasons,  has  been  less  than  50%  of  the  power  used  on  the 
entire  project;  but  that  lie  denies  the  remaining  allegations 
of  paragraph  38  of  the  bill  of  complaint. 

In  further  answer  to  paragraph  38  of  the  bill  of  cam- 


plaint  the  defendant  states  that  under  no  conditions  can  the 
amount  of  power  agreed  to  be  furnished  to  the  Minidoka 
Irrigation  District  under  the  contract  dated  January  1, 
1935,  exceed  the  amount  of  power  brought  into  the  Mini¬ 
doka  Project  from  outside  sources  under  said  contract  and 
that  with  the  Idaho  Power  Company;  that  during  the  irri¬ 
gation  season  insufficient  power  can  be  generated  at  the  Min¬ 
idoka  Power  Plant  to  satisfy  the  needs  of  the  project  for 
irrigation  and  commercial  purposes;  and  that  it  is  solely  bv 
reason  of  the  said  contract  with  the  Idaho  Power  Company 


and  the  said  action  of  the  Secretary  of  the  Interior  com¬ 
plained  of  by  the  plaintiff  that  power  is  now  available  for 
carrying  on  the  commercial  power  business  in  the  Burley 
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District  during  the  irrigation  season  and  that  the  said  ac¬ 
tion  of  the  Secretary  of  the  Interior  has  in  fact  saved  the 
said  commercial  power  business  in  the  Burley  District  as 
well  as  that  in  the  Minidoka  District  and  has  saved  to  the 
plaintiff  such  credits  as  the  plaintiff  is  now  receiving  from 
such  power  profits. 

39. 

That  he  denies  the  allegations  set  forth  in  paragraph  39 
of  the  bill  of  complaint. 

In  further  answer  to  paragraph  39  of  the  bill  of  complaint 
the  defendant  states  that  the  Minidoka  Power  Plant 
103  could  not  have  been  operated  at  any  greater  capacity 
during  the  non-irrigation  season  since  October  1, 
1934,  without  a  waste  of  water  which  would  have  been  dis¬ 
astrous  to  the  public  interest  and  which  would  have  frus¬ 
trated  and  defeated  the  purposes  of  the  Federal  Reclama¬ 
tion  Act;  and  that  the  plaintiff  has  no  claim  whatsoever, 
of  any  nature,  sort  or  kind  of  any  of  the  power  plants  of 
the  said  Idaho  Power  Company  or  the  power  therefrom  or 
any  claim  to  a  share  of  profits  derived  from  the  sale  of  such 
power  and  that  it  would  therefore  be  entirely  immaterial  if 
it  were  true  that  the  power  brought  to  the  Minidoka  Project 
from  outside  were  generated  at  the  power  plants  of  the 
Idaho  Power  Companv. 

40 

That,  in  answer  to  paragraph  4  of  the  bill  of  complaint, 
he  denies  that  his  findings,  showing  the  profits  derived 
from  the  sale  of  commercial  power  for  the  year  1935,  were 
arbitrary  and  not  based  on  facts  or  supported  by  figures; 
that  he  denies  that  he  has  wrongfullv  and  unlawfully  classi- 
fied  as  profits  from  the  sale  of  power  on  the  Minidoka  Irri¬ 
gation  District  during  the  year  1935  approximately  six 
thousand  dollars  ($6,000)  or  any  other  amount  for  power 
that  was  sold  during  the  year  1934  and  classified  in  the 
statement  for  the  year  1934  as  uncollected  bills;  but  that  he 
admits  the  other  allegations  set  forth  in  paragraph  40  of 
the  bill  of  complaint. 

In  further  answer  to  paragraph  40  of  the  bill  of  com¬ 
plaint  the  defendant  states  that  the  percentage  of  power 
received  from  the  Idaho  Power  Company  which  has  been 
used  for  heating  purposes  is  no  greater  than  the  percentage 
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of  power  received  from  the  Minidoka  Power  Plant  so  used 
for  heating  purposes. 

41. 

That,  in  answer  to  paragraph  41  of  the  hill  of  complaint, 
he  denies  that  under  the  findings  of  March  12,  1936, 
104  the  plaintiff  is  not  allowed  the  95.6  per  cent  of  the 
power  profits  to  which  it  is  entitled  under  its  con¬ 
tract  of  March  15,  1926,  with  the  United  States  and  under 
the  decree  of  the  court  to  which  reference  is  made;  that  he 
denies  that  the  plaintiff  has  no  adequate  or  speedy  remedy 
at  law;  hut  that  lie  admits  the  other  allegations  set  forth 
in  paragraph  41  of  the  bill  of  complaint. 

In  further  answer  to  paragraph  41  of  the  hill  of  com¬ 
plaint  the  defendant  states  that,  under  the  finding  of  March 
12,  1936,  the  plaintiff  is  awarded  a  full  95.6  per  cent  of  all 
the  net  profits  found  to  have  been  derived  from  the  opera¬ 
tion  of  the  Minidoka  Power  Plant  during  the  year  1935; 
that  there  is  no  legal  or  equitable  reason  why  any  profits 
derived  from  the  sale  of  power  transmitted  to  the  project 
by  the  Idaho  Power  Company  should  be  credited  to  the 
plaintiff;  and  that  the  Black  Canyon  Power  Plant  is  fully 
entitled  to  the  credit  which  was  awarded  to  it  by  the  said 
finding  of  March  12.  1936. 

Further  answering  the  bill  of  complaint  as  a  whole  the 
defendant  states: 

42. 

Subsection  (c)  of  article  S  of  the  contract  of  March  15, 
1926  between  the  United  States  and  the  plaintiff  provides: 

“(c)  The  net  profits  realized  from  the  various  sources 
named  in  said  subsections  I  and  J  after  the  date  provided 
in  this  contract  for  the  taking  over  of  the  operation  and 
maintenance  of  the  transferred  works  by  the  District,  to 
wit,  after  April  1,  1926,  will  be  announced  and  determined 
each  year  by  the  Secretary  in  a  written  statement  to  be  s?nt 
to  the  District  over  the  signature  of  the  Secretary.  The 
portion  of  such  net  profit  as  determined  by  the  Secretary 
and  set  out  in  such  annual  statement  as  applicable  to  the 
District  shall  unless  used  in  the  manner  provided  in  sub¬ 
division  (h)  of  this  Article  be  credited  each  year  as  fol¬ 
lows:  First,  on  the  annual  installment  of  the  project  con¬ 
struction  charges  of  the  District  beginning  with  the  insthll- 
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ment  first  coming  due,  and  continuing  with  succeeding  con¬ 
struction  installments  so  far  as  such  credit  will  go,  until 
the  entire  construction  indebtedness  of  the  District  has  been 
paid;  second,  upon  operation  and  maintenance  charges, 
as  the  same  come  due  to  the  United  States;  and 
105  third,  as  the  District  may  direct;  but  no  distribu¬ 
tion  to  individual  water  users  shall  be  made  out  of 
any  such  profits  before  all  obligations  to  the  United  States 
shall  have  been  fully  paid.” 

Under  that  contractual  provision  and  by  reason  of  the  au¬ 
thority  vested  in  him  by  subsection  I  of  section  4  of  the  Act 
of  Congress  of  December  5,  1924  (43  Stat.  703,  43  U.  S.  U. 
A.,  sec.  591)  and  the  Act  of  Congress  of  May  10,  1926  (44 
Stat.  481),  commonly  known  as  the  1927  Interior  Depart¬ 
ment  Appropriation  Act,  the  Secretary  of  the  Interior 
found  the  facts  concerning  the  net  profits  earned  by  the 
Minidoka  Power  Plant  during  the  year  1935  to  be  as  fol¬ 
low's  : 

“Findings  of  the  Secretary  of  the  Interior  as  to  net  profits 
from  the  Black  Canyon  and  the  Minidoka  Power 
Plants,  through  sales  of  power  on  the  Minidoka  project 
and  towms  adjacent  thereto,  during  the  year  1935. 

“During  the  last  five  years  the  enlargement  of  the  irri¬ 
gation  canals  supplying  the  lands  of  the  South  Side  Pump¬ 
ing  Division  of  the  Minidoka  Project  (Burley  District) 
and  the  installation  of  more  and  larger  pumps  at  the  three 
pumping  plants  supplying  w’ater  for  that  district,  has  re¬ 
sulted  in  a  rapidly  increasing  demand  upon  the  Minidoka 
Power  Plant  for  electric  energy  for  irrigation  pumping  for 
the  benefit  of  the  Burley  Irrigation  District  and  the  land- 
owners  therein. 

“During  the  year  1935  this  increased  demand  for  power 
for  irrigation  pumping  reached  such  a  point  that  the  en¬ 
tire  available  power  capacity  of  the  Minidoka  Power  Plant 
was  required  to  supply  the  pow*er  used  for  irrigation  pump¬ 
ing  during  the  height  of  the  irrigation  season,  leaving  no 
powder  available  from  the  Minidoka  plant  for  the  purpose 
of  carrying  on  the  commercial  and  domestic  power  business 
on  the  Minidoka  project,  which  in  recent  years  has  yielded 
a  net  profit  close  to  $100,000  per  year. 
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“Tho  absorption  of  tho  entire  power  output  of  the  Mini¬ 
doka  Power  Plant  during  the  height  of  the  irrigation  sea¬ 
son  in  irrigation  pumping  would  have  resulted  in  the  entire 
loss  of  the  commercial  and  domestic  power  business  of  the 
Minidoka  project  and  the  profits  therefrom,  except  for  the 
power  brought  into  the  project  from  outside  sources  in  ex¬ 
change  for  power  from  the  government’s  Black  Canyon 
Power  Plant  on  Payette  River,  Boise  Project,  under  the 
contracts  hereafter  referred  to.  But  by  means  of  the  power 
brought  into  the  Minidoka  project  from  outside  sources 
under  the  exchange  above  referred  to,  the  commercial  and 
domestic  power  business  on  the  Minidoka  project  has  been 
continued  during  the  year  and  has  increased  at  a  nor¬ 
mal  rate  as  compared  to  the  previous  year. 

“Under  the  Idaho  Constitution  use  of  water  for  irriga¬ 


tion  purposes  is  considered  a  superior  public  use,  to  the 
use  of  water  for  power  development,  and  the  very 
106  serious  water  shortages  which  have  occurred  in  la  :\ge 
sections  of  the  Snake  River  Valley  during  the  last 
five  years  have  emphasized  the  urgent  importance  of  sav¬ 
ing  everv  acre  foot  of  the  winter  flow  of  Snake  River  which 
it  is  possible  to  save,  and  storing  the  water  for  use  duri  ng 
the  next  irrigation  season. 

“Under  the  conditions  prevailing  in  the  Snake  River 
Valley  where  farming  is  entirely  dependent  on  irrigation 
and  the  towns  are  also  dependent  on  the  success  of  the  irri¬ 


gation  farmers,  it  is  believed  that  the  furnishing  of  an  at 


quate  water  supply  for  irrigation  purposes  should  be  ihe 


first  consideration  of  those  in  charge  of  the  irrigation  wo  *ks 
constructed  by  the  United  States  and  the  power  works  in¬ 
cidental  thereto,  and  that  tin*  public  interest  requires  t^iat 
the  water  supply  needed  for  irrigation  pur] loses  should  not 
be  sacrificed  for  the  purpose  of  providing  increased  power 
profits,  and  especially  so  in  cases  where  ample  power  can 
be  brought  into  the  Valiev  from  outside  sources  where  :he 
winter  operation  of  power  plants  does  not  interfere  with 
the  storage  of  water  needed  for  irrigation  purposes. 

“It  has  therefore  been  found  necessary  (in  order  to  avoid 
the  waste  of  water  needed  for  irrigation  purposes)  to  limit 
the  operation  of  the  Minidoka  Power  Plant  during  the  non¬ 
irrigation  season  to  such  amount  of  water  as  is  turned  down 
for  the  purpose  of  supplying  the  requirements  of  the  canals 
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below  American  Falls  for  domestic  purposes  and  stock 
water  and  municipal  water  supplies. 

‘‘The  power  available  from  the  Minidoka  power  plant 
during  the  non-irrigation  season  from  October  1,  1934  to 
April  15, 1935  was  found  to  be  insufficient  to  meet  the  power 
requirements  of  the  commercial  and  domestic  power  busi¬ 
ness  on  the  Minidoka  Project  during  the  non-irrigation  sea¬ 
son  and  a  large  part  of  the  power  used  for  such  purposes 
during  that  period  was  also  brought  into  the  Minidoka 
project  from  outside  sources  in  exchange  for  power  from 
the  Black  Canvon  Power  Plant. 

“In  order  to  provide  power  from  outside  sources  to  re¬ 
place  the  Minidoka  power  which  has  been  completely  ab¬ 
sorbed  by  the  increased  irrigation  demands  in  the  Burley 
District  and  to  save  the  commercial  power  revenues  which 
would  otherwise  have  been  lost  and  for  the  purpose  of 
providing  free  transmission  service  for  irrigation  pump¬ 
ing  on  the  Owyhee  Project  and  also  for  the  purpose  of  sav¬ 
ing  the  winter  flow  of  Snake  River  so  that  it  mav  be  stored 
for  irrigation  use,  a  contract  was  made  between  the  United 
States  and  the  Idaho  Power  Company,  copy  of  which  is 
hereto  attached  as  Exhibit  A,  under  which  the  company  has 
agreed  to  furnish  and  deliver  free  of  charge  on  the  Mini¬ 
doka  Project  4,000  kilowatts  of  additional  firm  power  dur¬ 
ing  the  irrigation  season  and  such  non-irrigation  season 
power  as  may  be  needed  up  to  10,000  kilowatts  in  exchange 
for  the  power  to  be  delivered  to  the  company  from  the  gov¬ 
ernment's  Black  Canvon  Plant  on  Pavette  River,  and  the 

•  *7 

forbearance  of  the  United  States  during  the  life  of  the  con¬ 
tract  to  exercise  its  right  to  build  a  power  plant  at  Ameri¬ 
can  Falls. 

“Under  the  said  contract  the  United  States  in  effect  se¬ 
cures  tin*  free  use  of  the  company’s  transmission  system 
for  the  purpose  of  transmitting  power  from  the  Black 
Canyon  Plant  to  the  Minidoka  Project  for  the  uses  above 
mentioned. 

“The  Black  Canyon  Power  Plant  and  the  Dead- 
107  wood  Reservoir  used  in  connection  therewith  were 
constructed  under  acts  of  Congress  which  required 
that  the  entire  cost  of  the  Deadwood  Reservoir,  the  entire 
cost  of  the  power  plant  and  one-half  the  cost  of  the  Black 
Canyon  Dam  be  repaid  out  of  revenues  from  the  sale  of 


BURLEY  IRRIGATION  DISTRICT  VS.  ICKES,  ETC. 


t09 

I 

power  from  that  plant.  A  reasonable  charge  for  the  use 
of  the  Black  Canyon  Power  Plant  and  related  works  in  pro¬ 
viding  power  for  list*  on  the  Minidoka  Project  under  the 
exchange  above  referred  to  has  been  found  to  be  the  sum 
of  $50,000  per  year.  In  order  to  provide  the  $50,000  per 
year  for  this  purpose  without  placing  additional  burden  on 
the  users  of  irrigation  water,  it  has  been  found  desirable  to 
provide  for  the  sale  in  the  Minidoka  Irrigation  District  and 
the  town  of  Minidoka  of  a  part  of  the  power  brought  into 
the  Minidoka  Project  from  outside  sources  under  the  said 
exchange.  For  that  purpose  a  contract  has  been  made, 
under  date  of  January  1,  1935  (copy  of  which  is  hereto  (at¬ 
tached  as  Exhibit  B)  under  which  the  district  lias  guaran¬ 
teed  the  payment  to  the  Cnited  States  of  the  net  sum  of 
$50,000,  from  the  sale  of  power  in  the  Minidoka  District  and 
the  town  of  Minidoka  subject  to  the  agreement  of  the  Ad¬ 
visory  Board  representing  the  American  Falls  Reservoir, 
to  insure  the  district  to  the  extent  of  $10,000  per  year 
against  loss  on  its  said  guaranty. 

“It  is  found  that  during  the  calendar  year  1935,  that  is 
from  January  1,  1935  to  December  31,  1935,  inclusive,  the 
number  of  kilowatt  hours  of  electric  energy  brought  i  ito 
the  Minidoka  Project  from  outside  sources  in  exchange  for 
the  said  Black  Canyon  Power  was  substantially  the  same 
as  the  number  of  kilowatt  hours  of  electric  energy  sold  in 
the  Minidoka  Irrigation  District  and  the  town  of  Minidoka; 
that  the  net  collections  from  tin*  sale  of  power  in  the  Mini¬ 
doka  Irrigation  District  and  the  town  of  Minidoka  dur  ng 
the  said  year  1935  was  the  sum  of  Fifty-two  thousand  three 
hundred  eighty-four  dollars  and  fifty-two  cents  ($52,- 
384.52) ;  that  the  amount  of  the  net  collections  during  he 
year  1935  from  the  said  sales  of  power  in  the  Minidoka  dis¬ 
trict  and  the  town  of  Minidoka,  that  is  the  sum  of  $52,384.52 
is  found  to  be  the  reasonable  amount  to  be  credited  as  net 
profits  on  the  electric  power  brought  into  the  Minidoka 
project  during  the  year  1935  from  outside  sources  and  de¬ 
livered  by  the  Idaho  Power  Company  under  the  attached 
contract  (Exhibit  A)  in  exchange  for  the  Black  Canyon 
power  and  the  other  considerations  provided  in  said  con¬ 
tract;  that  $50,000  is  found  to  be  the  net  profits  of  the  Black 
Canyon  Power  Plant  and  related  works  in  providing  power 
for  use  on  the  Minidoka  project  during  the  year  1935  and 
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will  be  credited  accordingly  in  the  manner  required  by  the 
acts  of  Congress  under  which  the  Black  Canyon  Power 
Plant  and  Deadwood  Reservoir  were  constructed;  and  that 
the  sum  of  $2,384.52  is  found  to  be  the  amount  of  credit  to 
which  the  Minidoka  district  is  entitled  under  the  contract  of 
January  1,  1935  (Exhibit  B)  in  consideration  for  the  obli¬ 
gation  assumed  by  that  district  in  guaranteeing  the  collec¬ 
tion  of  the  $50,000  per  year  and  the  efforts  of  the  district 
in  increasing  the  power  sales  in  that  district  during  the  cal¬ 
endar  year  1935. 

“It  is  further  found  that  the  net  profits  from  the  Mini¬ 
doka  Power  Plant  during  the  year  1935  were  the  sum  of 
Sixtv-six  thousand  seven  hundred  fortv-four  dollars  and 

W  • 

twenty-six  cents  ($66,744.26),  credit  for  which  will  be 
108  divided  between  the  Burlev  Irrigation  District  and 
the  Minidoka  Irrigation  District  in  the  proportion 
of  95.6  per  cent  to  the  Burley  District  and  4.4  per  cent  to  the 
Minidoka  district,  that  is,  $63,807.51  will  be  credited  to  the 
Burley  Irrigation  District  under  the  provisions  of  article 
8(c)  of  the  contract  of  March  15,  1926  between  the  United 
States  and  the  Burley  Irrigation  District  to  be  applied  in 
the  manner  provided  for  in  that  contract,  and  $2,936.75 
will  be  credited  to  the  Minidoka  Irrigation  District  out  of 
the  said  total  net  profits  of  $66,744.26  from  the  1935  opera¬ 
tion  of  the  Minidoka  Power  Plant. 

Dated  this  12th  day  of  March,  1936. 

(Sgd)  T.  A.  WALTERS 

Acting  Secretary  of  the  Interior.” 

(Exhibit  A  attached  to  the  above-quoted  findings  is  the 
same  contract  as  that  attached  to  the  bill  of  complaint  as 
Exhibit  7,  and  Exhibit  B  attached  to  said  findings  is  the 
same  contract  as  that  attached  to  the  bill  of  complaint  as 
Exhibit  10.) 

43. 

That  the  facts  are  as  set  out  in  the  above-quoted  findings 
and  that  the  above-quoted  findings  constitute  the  first  and 
only  findings  and  the  first  and  only  decision  ever  made  by 
any  Secretary  of  the  Interior  as  to  the  amount  and  division 
of  the  “net  profits”  derived  from  the  operation  of  the 
Minidoka  Power  Plant  during  the  year  1935,  which  is  the 
question  involved  in  this  action. 
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Ill 


That  subsection  1  of  Chapter  4  (43  Stat.  703;  43  USOA 

Sec.  501)  (quoted  in  par.  13  of  the  complaint)  imposes  on 

the  Secretarv  of  the  Interior  the  dutv  and  vests  in  him  ex- 
*  • 

elusive  jurisdiction  and  authority  to  determine  the  amount 
of  such  net  profit,  and  that  the  Act  of  Congress  of  May  10, 
1926,  commonly  known  as  tin*  1927  Interior  Department 
Appropriation  Hill  (44  Stat.  481)  (quoted  in  par.  17  of  the 
complaint)  states  that  his  decision  thereon  “shall  be  con¬ 
clusive”;  and  that  under  subsection  (c)  of  article  8  of  the 
contract  of  March  15, 1926  between  the  United  States 
109  and  the  plaintiff  (quoted  in  par.  1  of  this  answer) 
the  parties  expressly  agreed  that  such  determination 
of  the  amount  of  such  net  profit  should  be  made  by  the  Sec¬ 
retary  of  the  Interior. 

45. 

That  under  the  above-quoted  findings  the  defendant  has 
allowed  to  the  plaintiff  credit  for  a  full  95.6%  of  all  the  net 
profits  found  to  have  been  derived  from  the  operation  of 
the  Minidoka  Power  Plant  during  the  year  1935. 

46. 

That  the  said  95.6%  is  the  maximum  percentage  of  the 
net  profits  from  the  operation  of  the  said  Minidoka  Power 
Plant  to  which  the  plaintiff  has  ever  claimed  to  be  entitled. 

47. 

That  the  Minidoka  Power  Plant  is  the  only  power  plant 
any  part,  of  the  cost  of  which  has  ever  been  charged  to  the 
pumping  division  of  the  Minidoka  Project  now  organized 
as  the  Burley  Irrigation  District  and  is  the  only  power 
plant  on  which  the  plaintiff  has  any  claim  whatsoever  to 
participate  in  power  profits. 

48. 


That  for  the  reasons  aforesaid,  none  of  the  issues  in¬ 
volved  in  the  action  of  Burley  Irrigation  District  v.  Wilour 
(which  is  so  largely  discussed  and  quoted  in  plaintiff’s 
complaint  herein)  are  involved  in  this  action. 
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49. 

That  the  plaintiff  has  no  rights  in  or  to  the  power  gen¬ 
erated  at  the  Black  Canyon  Power  Plant  or  power  fur¬ 
nished  in  exchange  therefor  by  the  Idaho  Power  Company; 
that  the  introduction  of  that  power  into  the  Minidoka  Proj¬ 
ect  was  necessary  for  the  satisfaction  of  the  power  needs 
of  the  project  but  that  it  was  and  is  primarily  neces- 
110  sary  to  make  possible  the  conservation  of  the  waters 
of  the  Snake  River  for  purposes  of  irrigation  of  land 
by  conserving  the  winter  flow  of  the  river  which  would 
otherwise  be  allowed  to  waste  for  the  sole  purpose  of  cre¬ 
ating  power;  that  under  the  Constitution  of  the  state  of 
Idaho  the  use  of  water  for  irrigation  is  a  superior  public 
use  to  the  use  of  water  for  power;  that  the  purpose  of  the 
reclamation  act  is  to  provide  water  for  irrigation  purposes 
and  that  such  irrigation  purposes  are  the  purposes  for 
which  all  of  the  works  constructed  by  the  United  States  in 
connection  with  the  Minidoka  Project  were  primarily  con¬ 
structed  and  the  only  purpose  expressly  authorized  by  the 
statute;  that  the  development  of  power  is  incidental  to  and 
subordinate  to  the  use  of  the  said  works  for  their  main  law¬ 
ful  and  statutory  purpose  of  providing  water  for  irriga¬ 
tion;  that  the  winter  flow  of  Snake  River  is  most  valuable 
for  said  irrigation  purposes  and  that  to  turn  down  or  waste 
the  winter  flow  of  Snake  River  for  the  purpose  of  develop¬ 
ing  additional  power  during  the  non-irrigation  season 
would  be  contrary  to  public  policy  and  contrary  to  the  pur¬ 
poses  for  which  the  said  reclamation  works  were  con¬ 
structed  and  contrary  to  the  purposes  authorized  by  the 
statute;  that  there  is  an  urgent  need  to  save  every  acre- 
foot  of  the  winter  flow  of  Snake  River  which  can  be  stored 
in  reservoirs  constructed  by  the  United  States,  in  order  to 
provide  a  sufficient  water  supply  for  irrigation  purposes, 
and  that  large  sections  of  the  Snake  River  Valiev  have  suf- 
fered  from  disastrous  and  severe  water  shortages  for  a 
number  of  years  past  on  account  of  a  lack  of  sufficient  water 
to  All  to  full  capacity  the  reservoirs  which  have  been  con¬ 
structed  by  the  United  States;  that  the  said  decreed  rights 
described  and  referred  to  in  paragraph  29  of  the  complaint 
are  the  rights  and  property  of  the  United  States  and  have 
never  been  transferred  or  assigned  in  any  way,  in  whole  or 
in  part,  to  the  plaintiff  or  to  any  other  party  and  that  the 
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plaintiff  has  no  legal  or  equitable  right  to  dictate 

111  how  the  United  States  shall  use  its  said  decreed 
rights  and  water  appropriations  which  are  the  prop¬ 
erty  of  the  United  States;  nor  has  the  plaintiff  any  right  or 
power  to  demand  the  turning  down  of  water  during  the 
non-irrigation  season  when  the  waste  of  such  winter  fiow 
of  Snake  River  would  be  contrary  to  public  interest,  and 
disastrous  to  the  irrigators  of  the  Snake  River  Valley  as  a 
whole. 

50. 

That  even  if  the  entire  winter  flow  of  Snake  River  were 
turned  down  and  wasted  for  the  purpose  of  operating  jthe 
said  Minidoka  Power  Plant  to  full  capacity  during  the  win¬ 
ter  season,  that  such  waste  of  the  water  of  Snake  River 
would  in  no  wav  relieve  the  necessitv  for  bringing  into  the 
Minidoka  Project  the  necessary  power  supply  from  outside 
sources  for  the  purpose  of  carrying  on  the  said  commercial 
power  business  on  the  said  project  during  the  irrigation 
season  when,  on  account  of  the  increased  demands  of  the 
Burley  Irrigation  District  for  irrigation  pumping,  the  en¬ 
tire  power  output  of  the  Minidoka  Power  Plant  is  being  ab¬ 
sorbed  in  the  irrigation  pumping  on  the  said  Minidoka  Proj¬ 
ect,  and  that  with  such  power  provided  from  outside  sources 
by  means  of  power  received  in  exchange  for  the  power  of 
the  Black  Canyon  Power  Plant,  it  would  still  be  necessa|rv 
to  credit  to  the  Black  Canyon  Power  Plant  at  least  as  mujeh 
of  the  receipts  from  such  power  sales  as  have  been  so  cred¬ 
ited  under  the  said  findings  of  the  Secretary  of  the  Interior 
herein  quoted  in  paragraph  1  of  this  answer,  and  that  in  no 
event  would  it  be  feasible  or  equitable  to  credit  as  net  prof¬ 
its  derived  from  the  operation  of  the  Minidoka  Power  Plant 
any  larger  amount  than  has  been  so  credited  under  the  said 
findings  of  the  Secretary  herein  quoted. 

112  51. 

That  the  plaintiff  corporation  was  not  organized  and  did 

not  come  into  existence  until  ltianv  vears  after  the  construe- 

•  • 

tion  of  the  said  Minidoka  Dam  and  Power  Plant  referred 
to  in  the  said  bill  of  complaint:  that  the  plaintiff  corpora¬ 
tion  was  organized  and  first  came  into  existence  shortly 
before  the  date  of  the  said  contract  of  March  15,  1026  be¬ 
tween  the  United  States  and  the  plaintiff  corporation  and 
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that  the  said  corporation  was  organized  for  the  purpose  of 
making  such  contract ;  that  prior  to  the  execution  of  the  said 
contract  of  March  15,  11)26  the  plaintiff  had  no  right  of  any 
kind  whatsoever  in  the  Minidoka  Power  Plant  or  related 
works  and  no  right  of  any  kind  whatsoever  to  participate  in 
power  profits  therefrom:  that  whatever  right  the  plaintiff 
now  has  to  participate  in  net  power  profits  from  the  opera¬ 
tion  of  the  said  Minidoka  Power  Plant  originated  and  came 
into  existence  for  the  first  time  under  and  by  virtue  of  the 
said  contract  of  March  15,  1926  and  is  based  upon  and  de¬ 
termined  and  limited  by  the  provisions  of  the  said  contract, 
copy  of  which  is  hereto  attached,  marked  Exhibit  A,  and 
made  a  part  hereof,  and  that  whatever  rights  the  plaintiff 
may  have  to  participate  in  the  benefits  of  power  profits  de¬ 
rived  from  the  operation  of  the  said  Minidoka  Power  Plant 
are  contract  rights  under  the  terms  of  the  said  contract  and 
had  no  existence  until  the  said  contract  was  made. 

52. 

That  in  the  award  of  the  sum  of  $63,807.51  to  the  plaintiff 
under  the  above-quoted  findings  by  the  Secretary  of  the  In¬ 
terior,  as  its  share  of  the  net  profits  derived  from  the  op¬ 
eration  of  the  Minidoka  Power  Plant  during  the  year  1935, 
the  plaintiff  received  fair  and  liberal  treatment  in  that  the 
sum  so  credited  to  the  plaintiff  was  greater  than  might 
otherwise  have  been  received. 

113  (a)  That  during  the  year  1935  the  increased  de¬ 

mand  for  irrigation  pumping  in  the  Burley  Irriga¬ 
tion  District  reached  such  a  point  that  the  entire  available 
power  capacity  of  the  Minidoka  Power  Plant  was  required 
to  supply  the  power  used  for  irrigation  pumping  during  the 
height  of  the  irrigation  season,  leaving  no  power  available 
from  the  Minidoka  Power  Plant  for  the  purpose  of  carrying 
on  the  commercial  and  domestic  power  business  on  the  Mini¬ 
doka  Project;  that  the  absorption  of  the  entire  power  out¬ 
put  of  the  Minidoka  Power  Plant  during  the  height  of  the 
irrigation  season  in  irrigation  pumping  would  have  resulted 
in  the  entire  loss  of  the  commercial  and  domestic  power 
business  on  the  Minidoka  Project  and  the  profits  there¬ 
from,  except  for  the  power  brought  into  the  project  by  the 
Idaho  Power  Company  from  outside  sources  in  exchange 
for  power  from  the  government’s  Black  Canyon  Plant  on 


BURLEY  IRRIGATION  DISTRICT  VS.  ICKES,  ETC. 


115 

Payette  River,  Boise  project ;  that  the  said  exchange  power 
from  outside  sources  is  now  the  mainstay  of  the  commer¬ 
cial  power  business  on  the  Minidoka  Project  and  the  major 
factor  in  continuing  such  business  and  securing  whatever 
net  revenues  are  derived  therefrom  and  is  the  only  power 
that  can  be  relied  upon  the  year  round  for  carrying  on  the 
said  commercial  power  business  on  the  project  and  for  that 
reason  the  said  exchange  power  from  outside  sources  is  the 
only  power  of  real  practical  value  for  that  purpose;  that 
such  power  ns  may  be  available  from  time  to  time  from 
the  Minidoka  Power  Plant  for  such  purpose  is  merely  sea¬ 
sonal  or  intermittent  power  of  “dump”  power,  as  it  is  com¬ 
monly  called,  on  which  no  reliance  can  be  placed  as  i  t  is 
power  not  available  at  all  for  months  at  a  time  and  when 
available  is  often  available  intermittently  in  fluctuating  and 
uncertain  amounts  and  for  uncertain  periods  of  time  and  is 
of  very  little  value  for  practical  purposes;  that  in  view  of 
the  major  reliance  which  is  now  and  was  in  1935  necessarily 
placed  upon  the  said  exchange  power,  as  a  means  of 
114  carrying  on  the  power  business  from  which  the  reve¬ 
nues  in  question  were  derived  and  the  comparatively 
slight  value  of  the  intermittent  seasonal  power  available 
from  the  Minidoka  plant  for  such  purposes,  the  action  of 
the  Secretary  of  the  Interior  in  crediting  as  earnings  of  the 
Minidoka  Power  Plant  the  major  part  of  the  net  receipts 
from  such  commercial  power  business  was  generous  to  the 
Burley  District  and  that  the  major  part  of  the  said  receipts 
might  equitably  have  been  credited  to  said  exchange  power 
received  in  exchange  for  the  Black  Canyon  power,  which 
exchange  power  was  necessarily  the  main  reliance  in  carry¬ 
ing  on  such  business  and  the  only  dependable  source  of 
power  available  for  such  purpose. 

(b)  That  during  the  many  years  which  have  elapsed  since 
the  said  Minidoka  Dam  and  Power  Plant  were  constructed 
and  the  many  additional  years  which  will  elapse  before  pay¬ 
ment  thereon  has  boon  completed,  the  interest  on  the  large 
investment  which  the  government  has  made  in  that  enter¬ 
prise  (at  any  reasonable  rate  of  interest)  would  amount  to 
more  than  the  principal:  that  because  the  government  has 
made  no  charge  for  interest  on  its  investment  in  the  said 
power  plant  and  related  works,  the  major  part  of  the  real 
cost  of  the  said  Minidoka  Power  Plant  and  Minidoka  l}am 
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has  in  fact  been  charged  to  the  United  States  and  not  to  any 
district  or  division  of  the  Minidoka  Project;  that  the  law 
does  not  require  that  the  United  States  should  forego  in¬ 
terest  on  its  investment  in  a  power  plant  and  power  dam, 
which  is  being  used  for  the  purpose  of  carrying  on  a  profit¬ 
able  commercial  power  business;  that  in  arriving  at  the  real 
“net  profit”  derived  from  the  operation  of  the  said  Mini¬ 
doka  Power  Plant,  the  United  States  might  lawfully  and 
properly  charge  a  reasonable  rate  of  interest  on  its  invest¬ 
ment  therein;  that  in  computing  the  net  profits  derived 
from  the  operation  of  the  said  Minidoka  Power  Plant 
115  during  the  year  1935  and  in  allowing  credit  to  the 
plaintiff  corporation  in  the  said  sum  of  $63,807.51  as 
set  out  in  the  above-quoted  findings  of  the  Secretary  of  the 
Interior,  no  interest  was  allowed  to  the  United  States  on  its 
large  investment  in  the  works  used  for  the  said  commercial 
power  business ;  that  if  a  reasonable  rate  of  interest  were 
allowed  to  the  United  States  on  its  investment  in  the  said 
works  so  used  for  said  commercial  power  business,  the 
amount  to  be  credited  to  the  plaintiff  as  “net  profits”  de¬ 
rived  from  the  operation  of  the  said  Minidoka  Power  Plant 
during  the  year  1935  would  be  reduced  to  less  than  half  of 
the  said  sum  of  $63,807.51  which  has  been  credited  to  the 
plaintiff  as  aforesaid. 

(c)  That  under  the  provisions  of  subsection  I  of  Chapter 
4  (43  Stat.  703,  43  U.  S.  C.  A.  501)  quoted  in  par.  13  of  the 
complaint),  governing  the  determination  and  disposition 
of  net  proceeds  “as  determined  by  the  Secretary,  derived 
from  the  operation  of  project  power  plants”,  it  is  only  after 
the  water  users  have  taken  over  the  care,  operation  and 
maintenance  of  a  project  or  a  division  of  a  project  that  any 
district  or  division  of  such  project  has  any  right  to  demand 
credit  for  any  share  of  the  earnings  of  the  project  power 
plant;  that  the  water  users  of  the  Minidoka  Project  have 
never  taken  over  the  care,  operation  and  maintenance  of 
that  project  or  of  any  division  thereof  but  have  only  taken 
over  the  care,  operation  and  maintenance  of  a  portion,  and 
in  the  case  of  the  Pumping  Division  (Burley  district)  a 
minor  portion,  of  the  project  works;  that  the  United  States 
Government  is  now  operating  and  maintaining,  and  has  al¬ 
ways  operated  and  maintained  and  cared  for  the  following 
principal  project  works  of  the  said  Minidoka  Project: 


BURLEY  IRRIGATION  DISTRICT  VS.  ICKES,  ETC. 


117 


Jackson  Lake  Reservoir 
Lake  Walcott  Reservoir 
American  Falls  Reservoir 
Minidoka  Diversion  Dam 
11G  Minidoka  Power  Plant  and  all  power  works  aiid 
power  facilities  in  connection  therewith 
Headgates  and  headworks  of  both  the  North  Side  aiid 
South  Side  Canals 

Main  South  Side  Canal  from  the  said  Minidoka  Daim 
down  to  the  pumping  plants; 

that  the  only  works  which  the  water  users  of  the  South  Side 
Pumping  Division  of  the  Minidoka  Project  (Burley  district) 
have  taken  over,  and  the  only  works  in  connection  with  tie 
said  South  Side  Division  of  the  Minidoka  Project  which  have 
been  taken  over,  cared  for,  operated  or  maintained  by  tie 
water  users  thereof  are  the  three  branch  canals  known  as 
the  First  Lift,  Second  Lift  and  Third  Lift  Canals  of  said 
division,  together  with  the  laterals  therefrom,  and  the  thrpe 
pumping  plants  in  connection  with  said  division  known  (as 
the  First  Lift,  Second  Lift  and  Third  Lift  Pumping  Plants; 
that  the  works  of  which  the  United  States  has  retained  tde 
operation,  maintenance  and  control  are  referred  to  in  tde 
said  contract  of  March  15,  192(5  as  “reserved  works”  and 
the  works  being  operated  by  the  said  Burley  district  are 
referred  to  as  the  “transferred  works”;  that  the  major 
part  of  the  investment  in  connection  with  the  said  South 
Side  Pumping  Division  is  in  the  said  reserved  works,  and 
that  the  transferred  works  or  works  so  taken  over  for  calre 
and  operation  by  the  plaintiff  district  constitute  only  a 
minor  part  of  the  said  project  works  and  that  up  to  the 
present  time  the  water  users  of  the  said  project  have  not 
taken  over  the  care,  operation  and  maintenance  of  the  proj¬ 
ect  as  a  whole  or  of  any  division  thereof ;  and  that,  there¬ 
fore,  the  time  has  not  yet  arrived  when  the  said  Pumping 
Division  or  the  plaintiff  district  has  any  right  to  demand 
credit  for  any  share  or  part  of  the  earnings  of  the  sa  d 
Minidoka  Power  Plant  under  the  provisions  of  the  statulte 
applicable  thereto. 

53. 

That  the  said  Minidoka  Dam  and  the  said  Minidoka 
Power  Plant  in  connection  therewith  were  constructed  liy 
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the  United  States  Government  with  public  funds  of 

117  the  United  States  under  the  provisions  of  the  recla¬ 
mation  act  of  June  17,  1902  (32  Stat.  388)  on  a  site 

located  on  the  public  lands  of  the  United  States,  which  said 
public  lands  had  been  prior  thereto  withdrawn  from  all 
forms  of  entry  under  the  first  form  of  withdrawal  author¬ 
ized  under  the  said  reclamation  act  of  June  17,  1902;  that 
at  all  times  since  the  construction  thereof,  the  United  States 
has  retained  title  thereto  and  has  also  retained  the  opera¬ 
tion,  maintenance  and  control  thereof :  that  the  said  works 
were  constructed  primarily  for  the  reclamation  of  public 
lands  of  the  United  States  under  the  constitutional  au¬ 
thority  vested  in  Congress  by  Article  4,  section  3,  clause  2 
of  the  Constitution,  which  provides : 

“The  Congress  shall  have  Power  to  dispose  of  and  make 
all  needful  Rules  and  Regulations  respecting  the  Territory 
or  other  Property  belonging  to  the  United  States:  and 
nothing  in  this  Constitution  shall  be  so  construed  as  to 
Prejudice  any  Claims  of  the  United  States,  or  of  any  par¬ 
ticular  State”; 

that  the  said  Minidoka  Dam,  of  which  the  said  power  plant 
is  an  integral  part,  forms  and  creates  that  certain  storage 
reservoir  in  connection  with  the  Minidoka  Project  known 
as  the  Lake  Walcott  Reservoir  and  that  the  said  dam  and 
the  said  power  plant,  including  the  penstocks  in  connection 
with  the  said  power  plant  which  serve  as  outlets  from  the 
said  reservoir  as  well  as  means  for  the  production  of  electric 
energy,  are  part  of  the  works  necessary  for  the  protection 
and  operation  of  the  said  Lake  Walcott  Reservoir,  and  that 
under  the  provisions  of  section  6  of  the  said  reclamation 
act  of  June  17,  1902  (32  Stat.  389)  the  title  to  the  said 
works  has  remained  and  is  required  by  law  to  remain  in  the 
United  States  until  otherwise  provided  by  Congress  and 
that  Congress  has  never  transferred  or  authorized  the 
transfer  of  the  title  of  the  said  works:  that  the  said  title  so 
vested  by  law  and  retained  in  the  United  States 

118  Government  under  the  provisions  of  the  statute  com¬ 
prehends  all  title  to  said  works  and  that  in  the  lan¬ 
guage  used  by  the  Supreme  Court  of  the  United  States  in 
the  recent  decision  in  the  case  of  Ashivander  v.  Tennessee 
Valley  Authority: 
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“The  Government  acquired  full  title  to  the  dam  site, 
with  all  riparian  rights.  The  power  of  falling  water  was  an 
inevitable  incident  of  the  construction  of  the  dam.  That 
water  power  came  into  the  exclusive  control  of  the  Federal 
Government.  The  mechanical  energy  was  convertible  into 
electric  energy,  and  the  water  power,  the  right  to  convert 
it  into  electric  energy,  and  the  electric  energy  thus  pro¬ 
duced,  constitute  property  belonging  to  the  United 
States.” 

Ashwander  v.  Tennessee  Valiev  Authoritv,  80  L.  ed. 
(advance  sheets  437) 


That  the  hereinbefore  quoted  finding  of  March  12,  1935, 
relating  to  the  amount  and  distribution  of  power  profits 
realized  from  the  sale  of  power  generated  at  the  Minidoka 
Power  Plant  is,  in  view  of  the  facts  heretofore  alleged]  an 
authorized  and  conclusive  finding  of  fact  which  will  not  be 
disturbed  bv  the  court. 


That,  as  amply  appears  from  the  allegations  contained 
in  the  bill  of  complaint,  the  Minidoka  Irrigation  District 
and  the  parties  having  rights  to  the  waters  stored  in  the 
American  Falls  Reservior  are  necessary  and  indispensable 
parties  without  whose  presence  the  court  will  not  and  can¬ 
not  proceed  to  a  determination  of  the  issues  raised,  for  the 
reason  that  any  such  determination  would  vitally  affect 
the  rights  of  those  parties  when  they  are  not  before  the 
court. 


That  this  is,  in  substance  and  effect,  a  suit  against  the 
United  States  and  that  the  United  States  has  not  consented 
to  be  sued  in  respect  to  the  subject  matter  thereof,  where¬ 
fore  the  court  is  without  jurisdiction. 


That  the  plaintiff  seeks,  in  substance  and  effect,  a 
119  decree  for  specific  performance  by  the  United 
States  of  alleged  obligations  under  its  contracts, 
wherefore  the  court  is  without  jurisdiction. 
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58. 

That  the  plaintiff  has  a  plain,  adequate,  complete  and 
speedy  remedy  at  law,  if  it  has  any  right. 

Wherefore,  the  premises  considered,  defendant  having 
made  full  answer  to  the  allegations  of  the  plantiff,  the  de¬ 
fendant  prays  that  the  hill  of  complaint  herein  be  dis¬ 
missed,  that  he  be  permitted  to  go  hence  without  day,  be 
for  nothing  held,  and  recover  of  the  plaintiff  the  cost  of  de¬ 
fense. 

HAROLD  L.  ICKES 
Secretary  of  the  Interior. 

District  of  Columbia,  ss: 

Harold  L.  Tckes,  being  first  duly  sworn,  on  oath  says 
that  he  has  read  the  foregoing  Answer  by  him  subscribed, 
that  he  knows  the  contents  thereof  and  that  he  knows  that 
the  facts  therein  stated  as  of  his  own  knowledge  are  true, 
and  that  those  stated  on  information  and  belief  he  believes 
to  be  true. 

HAROLD  L.  ICKES. 


Subscribed  and  sworn  to  before  me  this  first  day  of  May 
1936. 


W.  H.  REICHARD 
Notary  Public  in  and  for  the 
District  of  Columbia. 

My  commission  expires  Aug.  10,  1939. 

NATHAN  R.  MARGOLD 

(Seal)  Solicitor ,  Department  of  the 

Interior. 


FREDERIC  L.  KIRGIS 

Assistant  Solicitor,  Depart¬ 
ment  of  the  Interior. 
Attorneys  for  Defendant. 

Service  of  a  copy  of  this  answer  accepted  and  acknowl¬ 
edged  this  1st  day  of  May,  1936 

E  BARRETT  PRETTYMAN 
Attorney  for  Plaintiff. 
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Exhibit  A 


Filed  May  1  1936 

United  States 
Department  of  the  Interior 
Bureau  of  Reclamation 

1.  This  Agreement  made  this  15th  day  of  March  1926, 
between  tin*  United  States  of  America,  herein  called  the 
United  States,  acting  for  this  purpose  by  E.  0.  Finney, 
First  Assistant  Secretary  of  the  Interior,  herein  called  the 
Secretary,  under  the  provisions  of  the  act  of  Congress  of 
dune  17,  1902  (32  Stat.,  388),  and  acts  amendatory  thereof 
or  supplementary  thereto,  all  referred  to  as  the  Reclama¬ 
tion  Law,  and  the  Burley  Irrigation  District,  an  irrigation 
district  organized  under  the  laws  of  the  State  of  Id^ho, 
and  located  in  Cassia  County,  Idaho,  herein  called  the  Dis¬ 
trict. 

"VVitnesseth  That: 

Lands  Included  in  the  District 

2.  Whereas,  the  District  includes  within  its  boundaries 
approximately  Forty  Nine  Thousand  (49,000)  acres  of  ir¬ 
rigable  lands  constituting  that  part  of  the  Minidoka  project 
commonly  known  as  the  South  Side  Pumping  Division  of 
the  Minidoka  project;  and 

Previous  Contracts 

3.  Whereas,  under  public  notices  issued  by  the  Secre¬ 
tary  applicable  to  said  South  Side  Pumping  Division  of  the 
Minidoka  project  the  various  entrvmen  and  landowners 
of  the  said  Burley  Irrigation  District  have  filed  water  right 
applications  in  form  approved  by  the  Secretary,  which  have 
been  duly  accepted  and  approved  on  behalf  of  the  United 
States  and  constitute  the  contracts  between  such  landown¬ 
ers  and  entrvmen  and  the  United  States;  and 

Landowners  Desire  Benefits  of  Act  of  Dec.  5,  1924 

4.  WHEREAS,  the  landowners  of  the  District  desire  (a) 
to  secure  the  benefits  of  Section  4  of  the  act  of  Congress 
approved  December  5,  1924  (43  Stat.,  701) ;  and  (b)  to  take 
over  the  operation  and  maintenance  of  the  canal  system 
and  the  pumping  plants  of  the  said  South  Side  Pumping 
Division. 
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Now,  Therefore,  in  consideration  of  the  premises  it  is 
hereby  agreed  as  follows: 

Works  Transferred 

5.  Effective  April  1,  1026,  there  is  hereby  transferred 
to  the  District  the  care,  operation  and  maintenance  of  the 
following  described  canals  of  the  South  Side  Pumping  Di¬ 
vision,  to  wit: 

First  Lift  Canal,  or  “G”  Canal 
Second  Lift  Canal,  or  “II”  Canal 
Third  Lift  Canal,  or  “  J”  Canal 

together  with  all  branch  canals  and  laterals  heretofore 
operated  by  the  United  States  and  receiving  water  from 
the  above-described  canals  and  all  structures  on  said  canals 
and  laterals,  and  also  the  following  described  tele- 
121  phone  lines:  The  021  System.  Effective  March  1, 
1927,  there  is  hereby  transferred  to  the  District,  in 
addition  to  the  works  above  described,  the  care,  operation 
and  maintenance  of  the  three  pumping  plants  in  connection 
with  said  South  Side  Pumping  Division,  known  as  the  first 
Lift  Pumping  Plant,  the  Second  Lift  Pumping  Plant,  and 
the  Third  Lift  Pumping  Plant.  The  works  described  in  this 
article,  the  operation  and  maintenance  of  which  is  to  be 
transferred  to  the  District,  are  hereinafter  referred  to  as 
the  transferred  works.  It  is  understood  that  the  term 
“transferred  works”  as  used  herein  does  not  include  the 
said  pumping  plants  during  the  year  1926  but  does  in¬ 
clude  them  during  the  year  1927  and  following  years. 

District  Accepts  the  Care,  Operation  and  Maintenance 
of  the  Transferred  Works 

6.  The  District  hereby  accepts  the  care,  operation  and 
maintenance  of  the  transferred  works  and  will  care  for, 
operate  and  maintain  the  same,  and  deliver  water  there¬ 
from  in  full  compliance  with  the  said  Reclamation  Law,  as 
it  now  exists  or  may  hereafter  be  amended,  the  regulations 
of  the  Secretary  now  in  force  and  hereafter  made  there¬ 
under,  and  the  terms  of  this  contract  and  any  other  con¬ 
tracts  in  force  affecting  the  transferred  works,  in  such  man¬ 
ner  that  said  work  shall  remain  in  as  good  and  efficient  con¬ 
dition  and  of  equal  capacity  for  the  development,  diversion, 
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and  distribution  of  irrigation  waters  as  is  now  the  ease, 
and  will  use  all  proper  methods  to  secure  the  economical 
and  beneficial  use  of  irrigation  water,  the  said  operat  on, 
maintenance,  and  control  of  said  transferred  works  to  be 
without  expense  to  the  United  States. 

Reserved  Works  to  be  Operated  by  the  United  States 


7.  The  United  States  will  continue  to  operate  and  moun¬ 
tain  the  works  used  in  common  by  the  Burley  and  Minidoka 
Irrigation  Districts  and  other  parties,  including  the  .Tnck- 
son  Lake  Reservoir  in  Wvoming;  the  Lake  Walcott  Reser- 
voir  in  Idaho;  the  Minidoka  Dam  and  the  canal  headgates 
at  said  dam;  the  power  plant  at  the  Minidoka  dam,  the 
transmission  lines  leading  therefrom  and  used  in  connection 
therewith,  and  the  transformer  stations  appurtenant  to 
said  power  system;  the  Main  South  Side  Canal  down  to 
the  First  Lift  Pumping  Station;  the  reservoir  now  under 
construction  at  American  Falls;  the  power  plants  owned 
by  the  United  States  at  American  Falls,  and  the  transmis¬ 
sion  line  or  lines  leading  from  said  plant;  and  the  following 
described  telephone  lines;  The  920  System.  During  the 
year  1926,  the  United  States  will  also  operate  and  maintain 
the  said  three  pumping  plants  known  as  the  First  Lift,  Sec¬ 
ond  Lift  and  Third  Lift  Pumping  Plants.  The  said  works 
to  be  operated  and  maintained  by  the  United  States  are 
hereinafter  referred  to  as  the  “Reserved  Works. “ 


Credits  under  subsections  I  and  .1  of  Section  4,  Act  of 

December  5,  1024 

8.  (a)  Pursuant  to  the  provisions  of  subsections  I  and  J 
of  Sec.  4  of  said  Act  of  December  1924  the  Secretary 
will  determine  and  announce  the  total  accumulated  net 
profits  to  be  credited  under  the  said  subsections  to  the 
Minidoka  project,  and  what  portions  thereof  to  the  said 
completed  divisions,  included  in  the  Burley  and  Minidoka 
Irrigation  Districts.  He  will  also  determine  and  an- 
122  nounce  what  proportionate  part  of  percentage  of 
the  accumulated  net  profits  which  it  is  found  should 
equitably  be  credited  to  the  completed  divisions  of  the 
project,  should  be  credited  to  the  lands  in  the  Burley  I  ri- 
gation  District,  or  South  Side  Pumping  Division,  and  what 
proportionate  part  to  the  lands  in  the  Minidoka  Irrigation 
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District,  or  Gravity  Division  of  the  project,  which  deter¬ 
mination  and  announcement  will  be  set  out  in  a  statement, 
a  copy  of  which  will  be  sent  to  each  of  the  two  districts. 

(b)  the  credits  so  allowed  to  the  district  on  account  of 
accumulated  net  profits  from  the  sources  referred  to  in 
said  subsections  I  and  J  will  be  credited  to  the  construc¬ 
tion  charge  of  the  division  of  the  project  represented  by 
the  district,  and  will  apply  toward  the  reduction  of  the  con¬ 
struction  indebtedness  of  the  district,  and  of  the  non-con¬ 
senting  district  landowners  (as  hereinafter  defined),  and 
such  credit  may  be  divided  among  the  several  tracts  of 
irrigable  land  in  the  district  in  proportion  to  irrigable  acre¬ 
age,  but  will  not  effect  the  annual  construction  payments 
until  the  end  of  the  construction  payment  period,  and  no 
distribution  to  individual  water  users  shall  be  made  out 
of  any  such  profits  before  all  obligations  to  the  United 
States  shall  have  been  fully  paid. 

(c)  The  net  profits  realized  from  the  various  sources 

named  in  said  subsections  I  and  J  after  the  date  provided 

in  this  contract  for  the  taking  over  of  the  operation  and 

maintenance  of  the  transferred  works  by  the  District,  to  wit, 

after  April  1,  1926  will  be  announced  and  determined  each 

vear  bv  the  Secretarv  in  a  written  statement  to  be  sent  to 
»  «  « 

the  District  over  the  signature  of  the  Secretary.  The  por¬ 
tion  of  such  net  profit  as  determined  bv  the  Secretarv  and 
set  out  in  such  annual  statement  as  applicable  to  the  Dis¬ 
trict  shall  unless  used  in  the  manner  provided  in  subdivision 
(h)  of  this  Article  be  credited  each  year  as  follows:  First, 
on  the  annual  installment  of  the  project  construction 
charges  of  the  District  beginning  with  the  installment  first 
coming  due,  and  continuing  with  succeeding  construction 
installments  so  far  as  such  credit  will  go,  until  the  entire 
construction  indebtedness  of  the  District  has  been  paid; 
second,  upon  operation  and  maintenance  charges,  as  the 
same  come  due  to  the  United  States;  and  third,  as  the  Dis¬ 
trict  mav  direct;  but  no  distribution  to  individual  water 
users  shall  be  made  out  of  any  such  profits  before  all  ob¬ 
ligations  to  the  United  States  shall  have  been  fully  paid. 

Increase  of  Project  Power  Supply 

(d)  In  order  to  make  some  provision  for  supplying  the 
growing  demand  for  commercial  power  on  the  Minidoka 
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project  and  also  the  additional  power  which  will  be  requ  red 
tor  pumping  additional  water  for  the  lands  in  the  Bu  "ley 
District,  it  is  hereby  agreed  that  before  determining  and 
announcing  the  accumulated  net  profits  from  the  operation 
of  the  project  power  plant,  the  Secretary  shall  deduct  f:*om 
the  net  profit  which  would  otherwise  be  available  from 
that  source  the  sum  of  Three  Hundred  Thousand  Dollars 
($.‘100, (KM)),  which  shall  be  applied,  if  authority  is  given 
and  if  appropriations  therefor  are  made  by  Congress,  first 
to  the  improvement,  or  purchase  and  installation  of  ma¬ 
chinery  in  the  power  plant  at  the  Minidoka  dam  for  the 
purpose  of  increasing  the  power  output  of  said  plant;  and, 
second,  (if  any  balance  of  said  sum  remains)  to  the  pay¬ 
ment  of  a  proportionate  share  of  tin*  cost — (a)  of  the  power 
plant  to  be  constructed  by  the  United  States  at  the 
123  American  Falls  dam;  and  (b),  of  the  power  privilege 
in  connection  therewith,  including  the  right  to  the 
use  and  benefit  of  a  pro  rata  share  in  all  power  generated 
at  the  Island  and  West  Side  ’plants  at  American  Falls  over 
and  above  the  amounts  required  for  construction  purposes 
in  connection  with  the  American  Falls  dam  pending  the 
construction  of  the  large  power  plant  contemplated  by 
the  United  States  at  the  said  dam.  Upon  the  completion 
of  the  said  improvements  in  or  installation  of  machinery 
at  the  Minidoka  power  plant  the  Secretary  will  furnish  the 
district  a  statement  (a)  of  the  cost  of  such  improvement 
and  (b)  of  the  balance  remaining  from  the  said  sum  of 
Three  Hundred  Thousand  Dollars  ($300,00  )  which  is  avail¬ 
able  for  application  toward  the  payment  of  a  proportionate 
part  of  the  cost  of  the  proposed  power  plant  at  the  Ameri¬ 
can  Falls  dam  and  the  power  privilege  in  connection  there¬ 
with,  and  the  constructed  division  of  the  Minidoka  project 
embraced  in  said  Burley  District  shall  be  entitled  to  the 
benefit  of  its  proportionate  part  of  the  power  actuary 
available  from  the  said  plant  to  be  constructed  at  the  Amer¬ 
ican  Falls  dam  or  the  net  profits  thereof  in  the  proportion 
that  the  said  balance  remaining  from  said  sum  of  Three 
Hundred  Thousand  Dollars  ($300,000)  is  of  the  total  cost 
of  the  said  power  plant  and  power  privilige  in  connection 
therewith  as  the  same  is  determined  and  announced  by  the 
secretary  after  the  completion  of  said  plant.  The  net  prof  ts 
available  from  the  use  for  commercial  purposes  of  any  part 
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of  the  district’s  share  of  the  power  generated  from  the 
Government  plant  or  plants  at  American  Falls  shall  be 
determined  and  announced  annually  by  the  Secretary  in 
the  same  manner  as  the  future  net  profits  from  the  Mini¬ 
doka  plant.  Pending  the  completion  of  the  proposed  new 
plant  to  be  constructed  by  the  United  States  at  American 
Falls,  the  District,  or  the  lands  thereof  will  be  allowed  the 
use  or  benefit  of  its,  or  their,  pro  rata  share  of  the  power 
generated  at  the  Island  and  West  Side  plants  at  American 
Falls  over  and  above  the  amounts  required  for  construc¬ 
tion  purposes,  or  proportionate  parts  thereof,  in  like  man¬ 
ner  as  herein  provided  with  reference  to  net  profits  here¬ 
after  realized  from  the  power  developed  at  the  Minidoka 
plant. 

(e)  It  is  understood  and  agreed  that  the  cost  of  the  trans¬ 
mission  line  from  American  Falls  to  the  Second  Lift  Pump¬ 
ing  plant  of  the  Burley  District,  as  determined  by  the  Sec¬ 
retary,  will  also  be  deducted  from  the  accumulated  net 
profits  which  would  otherwise  be  available  from  the  opera¬ 
tion  of  the  Minidoka  Power  Plant. 

Increasing  Canal  Capacity  for  the  South  Side  Pumping 

Division. 

(f)  Out  of  any  net  profits  which  would  otherwise  be  cred¬ 
ited  to  the  South  Side  Pumping  Division  of  the  project,  or 
the  Burlev  District,  the  Secretarv  shall  deduct  the  sum  of 
Fitfv  Thousand  Dollars  ($50,000),  which  sum,  or  so  much 
thereof  as  the  Secretary  shall  find  to  be  necessary,  will,  if 
the  necessary  appropriations  are  made  by  Congress,  be 
used  for  the  purpose  of  enlarging  and  improving  canals 
serving  the  lands  of  the  said  South  Side  Pumping  Division 
for  the  purpose  of  increasing  the  water  supply  which  may 
be  delivered  to  such  lands  and  for  additional  pumps  or 
other  works  or  structures  should  such  additional  pumps  or 
other  works  be  determined  by  the  Secretary  to  be  neces¬ 
sary  or  desirable.  Upon  the  completion  of  such  enlarge¬ 
ment  and  improvement  work  to  the  extent  that  the  Secre¬ 
tarv  shall  find  to  be  necessarv  or  desirable  the  Secretarv 
will  furnish  a  statement  of  the  cost  thereof  and  any  un¬ 
expended  balance  of  the  said  sum  of  Fifty  Thousand  Dol¬ 
lars  ($50,000)  as  shown  by  said  statement,  if  any 

124  balance  remains,  will  then  be  credited  to  the  Burley 
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District,  or  lands  of  the  South  Side  Pumping  Division!,  in 
like  manner  as  other  net  profits  of  the  same  class. 

Additional  Storage 

(g)  The  use  and  benefit  of  additional  storage  capacity  in 
the  amount  of  fifty  thousand  (50,000)  acre-feet  will  be  fur¬ 
nished  to  the  District  out  of  the  storage  made  available*  at 
Jackson  Lake  reservoir  by  the  dredging  of  the  river  chan¬ 
nel  or  the  storage  in  American  Falls  Reservoir  secured.  in 
exchange  therefor,  upon  payment  of  the  cost  thereof  by 
the  District  in  cash  on  or  before  May  1,  1926,  or  the  adop¬ 
tion  of  a  suitable  resolution  on  or  before  said  Mav  1st  bv 

•  * 

the  District  Board  of  Directors  authorizing  the  application 
of  credits  in  the  manner  provided  in  the  following  subdi¬ 
vision  of  this  article  out  of  the  District’s  share  of  the  frst 
net  profits  accruing  from  year  to  year  after  April  1,  1926, 
from  the  sale  of  power  for  the  payment  of  the  cost  of  such 
storage  capacity;  Provided,  this  contract  shall  have  been 
duly  authorized  by  tin*  electors  of  the  District  and  signed 
on  behalf  of  the  District,  and  said  payment  made,  or  credit 
authorized  on  or  before  said  May  1, 1926;  Provided,  further, 
that  such  storage  right  may  not  be  acquired  or  used  by  the 
District  for  speculation  or  sale  and  shall  revert  to  :he 
United  States  if  the  District  attempts  to  sell  or  dispose  of 
the  same  or  any  other  portion  of  its  water  suplv;  Provided, 
that  the  cost  of  such  additional  storage  capacity  shall  be 
determined  and  stated  by  the  Secretary  and  his  decision 
as  to  the  cost  thereof  shall  be  conclusive,  and  Provided, 
that  if  this  contract  has  not  been  authorized  by  the  electors 
of  the  District  and  signed  by  the  District  and  said  addi¬ 
tional  storage  right  paid  for,  or  credit  authorized  therefor 
by  May  1,  1926,  the  right  of  the  District  to  secure  the  sane 
shall  then  terminate. 

Additional  Canal  Capacity,  drains,  etc.,  may  be  provided 
from  District’s  Future  Net  Profits. 

(h)  Until  such  time  as  the  canal  system  and  other  works 
used  in  serving  the  lands  of  the  district  have  been  enlarged 
to  a  sufficient  extent  to  deliver  five-eights  of  a  miner’s  inch 
of  water  per  irrigable  acre  to  the  project  lands  of  the  dis¬ 
trict  entitled  to  receive  water  from  the  project  works,  the 
United  States  will  (if  requested  to  do  so  by  a  resolution 
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adopted  each  year  by  the  District  Board  of  Directors)  ex¬ 
pend  the  district’s  share  of  the  net  profits  accruing  from 
year  to  year,  after  April  1,  1926,  from  the  sale  of  power, 
in  the  improvement  and  enlargement  of  the  canal  system, 
power  plant,  and  pumps  serving  the  lands  of  the  district, 
and  payment  for  the  additional  storage  provided  for  in  sub¬ 
division  (g)  of  this  Article,  and  construction  of  such  drains 
as  are  found  to  be  needed  for  drainage  of  district  lands,  in¬ 
stead  of  crediting  the  same  in  the  manner  set  out  in  Sub¬ 
division  (c)  of  this  Article;  Provided  that  before  making 
such  request  for  expenditure  of  such  funds  for  such  im¬ 
provement  and  enlargement  work  the  district  board  shall 
have  made  a  sufficient  levy  or  assessment  to  meet  its  obliga¬ 
tions  to  the  I'nited  States  the  coming  year,  and  the  district 
shall  be  free  from  delinquency  in  the  payment  of  charges 
due  from  the  district  to  the  United  States,  but  if  the  dis¬ 
trict  is  delinquent  in  its  payments  to  the  United  States  or 
fails  to  make  a  sufficient  levy  or  assessment  to  meet 
125  its  obligations  to  the  United  States  the  coming  year, 
the  United  States  may  apply  such  net  profit  or  such 
part  thereof  as  is  needed  for  such  purpose  to  the  payment 
of  any  delinquent  charges  due  from  the  district  to  the 
United  States  or  may  reserve  the  same  to  apply  on  the 
deficit  in  district  payments  which  would  otherwise  result 
from  such  insufficient  levy  or  assessment. 

District  Assumes  Payment  of  Construction  Charges 

9.  The  District  assumes  and  agrees  to  pay  to  the  United 
States  (a),  the  net  balance  of  the  construction  indebted¬ 
ness  of  all  the  consenting  landowners  (as  hereinafter  de¬ 
fined),  of  the  District  to  the  United  States  as  determined 
by  their  individual  water  right  applications  and  the  public 
notices  applicable  thereto  as  >hown  on  the  project  books 
of  the  said  Minidoka  project,  including  (1),  interest  and 
penalties;  (2),  the  amount  added  to  such  construction  in¬ 
debtedness  by  the  funding  of  operation  and  maintenance 
charges  under  subsection  L  of  said  act  of  Congress  of  De¬ 
cember  5,  1924;  and  (.'»),  the  consenting  landowners’  rata¬ 
ble  proportion  of  the  book  value  of  the  equipment  and  sup¬ 
plies  transferred  under  Article  28  of  this  contract;  and  (b), 
the  net  balance  of  the  said  construction  indebtedness  of  all 
the  non-consenting  landowners  (as  hereinafter  defined), 
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should  such  non-consenting  landowners  fail  or  refuse  to 
make  payment  to  the  United  States,  said  net  balance  of  non¬ 
consenting  landowners  to  include  interest  and  penalties. 
The  net  balance  of  construction  indebtedness  assumed  and 
agreed  to  be  paid  by  the  District  is  hereby  agreed  to  be  the 
maximum  sum  of  Two  Million  Six  Hundred  Fiftv  Thou- 
sand  Dollars  ($2,650,000.00)  from  which  maximum  con¬ 
struction  indebtedness,  however,  there  shall  be  deducted 
the  District’s  share  of  the  accumulated  profits  from  past 
operations  in  connection  with  sales  of  power,  Warren-Act 
contracts,  sales  of  town  lots,  leases,  etc.,  as  determined  |by 
the  Secretary.  Payments  of  construction  charges  by  the 
District  to  tin*  United  States  shall  continue  until  the  said 
construction  indebtedness  hereby  assumed  and  agreed  | to 
be  paid  has  been  fully  paid. 

Construction  Payment  by  District  to  United  States  on  Basis 
of  Existing  Water-right  applications. 

10.  For  convenience  of  nomenclature,  all  landowners  in 
the  District  who  elect  to  stand  upon  their  existing  water- 
right  applications,  and  refuse  to  abrogate  same  in  order 
to  receive  the  benefits  of  the  Act  of  December  5,  1924,  will 
be  referred  to  as  “non-consenting”  landowners,  and  their 
lands  will  be  referred  to  as  “non-consenting”  lands.  The 
remaining  district  lands  and  landowners  will  be  referred 
to  as  “consenting”  lands,  and  “consenting  landowners”, 
respectively.  The  District  will  act  as  fiscal  agent  of  the 
United  States  for  the  collection  of  construction  charges 
from  the  non-consenting  landowners,  and  will  collect-such 
charges  at  or  before  the  time  when  the  same  are  due  under 
the  terms  of  the  applicable  water-right  applications,  and 
public  notices,  and  will  pay  same  over  to  the  United  States 
within  thirty  days  after  same  are  due,  together  with  inter¬ 
est  at  the  rate  of  6  per  cent  per  annum,  from  due  dates 
The  District  guarantees  the  collection  of  said  charges  here¬ 
after  coming  due  from  such  non-consenting  lands,  and  wi 
itself  make  payment  of  such  amounts  thirty  days  after  due, 
if  not  theretofore  paid  by  the  non-consenting  landowner 
The  United  States  will,  upon  the  request  of  the  Distric 
withhold  the  deliverv  of  water,  when  authorized  b 
126  the  reclamation  laws  to  assist  the  District  in  the  cOj 
lection  of  such  charges  from  non-consenting  lanq- 


s. 
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owners.  Tlu*  District  will  levy  an  assessment  each  year 
upon  the  irrigable  consenting  lands  within  the  District  to 
secure  sufficient  funds  to  pay  the  estimated  amount  of  such 
delinquencies  on  the  part  of  non-consenting  landowners. 
The  District  will  furnish  a  surety  company  bond  in  the 
penal  sum  of  Forty  thousand  dollars  ($40,000)  to  insure  its 
faithful  performance  of  its  said  duties  as  fiscal  agent  of  the 


United  States.  The  District,  within  one  year  after  the  date 
of  this  contract  becomes  effective  will  collect  and  pay  to 
the  United  States  all  construction  and  operation  and  main¬ 
tenance  charges  upon  non-consenting  lands  due  and  un¬ 
paid  at  the  date  tin*  contract  becomes  effective,  and  assumes 
a  primary  liability  for  the  payment  of  such  charges  if  not 
collected  within  said  period  from  the  non-consenting  lands. 


Annual  Construction  Payment  by  District  to  United  States 
on  Basis  of  5  per  cent  of  Average  Gross  Acre  Income. 


11.  In  addition  to  tin*  payments  provided  for  in  Article 
10,  the  District  will  pay  to  the  United  States  each  year  a 
construction  charge  which  shall  be  determined  bv  multi- 
plying  tile  average  rate  per  acre  (as  announced  by  the  Sec¬ 
retary),  by  the  number  of  irrigable  acres  of  consenting  land 
in  the  District  subject  to  construction  charges,  as  the  said 
number  of  acres  is  determined  and  announced  annually  by 
the  Secretary;  Provided,  however,  that  when  the  total  of 
the  amounts  due  on  behalf  of  consenting  district  land  is 
reduced  by  previous  payments  to  less  than  a  full  install¬ 
ment  on  the  foregoing  basis,  the  amount  then  due  will  be 
announced  by  the  Secretary  of  the  District. 

The  average  rate  per  acre  to  be  used  in  determining  the 
annual  construction  payment  to  be  made  to  the  United 
States  by  the  District  will  be  5  per  cent  of  the  average 
gross  acre-income  (as  conclusively  determined  by  the  Sec¬ 
retary)  of  the  area  of  irrigable  consenting  land  in  cultiva¬ 
tion  in  the  District  for  the  10  calendar  years  first  preceding 
the  year  in  which  such  installment  comes  due,  as  found  by 
the  Secretary  annually.  For  the  purpose  of  determining 
the  annual  construction  payment  to  be  made  by  the  Dis¬ 
trict  to  the  United  States  under  this  paragraph  all  the  irri¬ 
gable  consenting  lands  in  the  District  are  considered  to  be 
in  one  class,  but  it  is  agreed  that  the  district,  if  it  so  desires, 
may  classify  the  consenting  irrigable  lands  of  the  District, 
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and,  upon  the  approval  of  such  classification  by  the  Secre¬ 
tary,  may  collect  annual  construction  assessments  at  differ¬ 
ent  rates  per  irrigable  acre  from  the  consenting  lands  of  the 
various  classes,  but  the  annual  construction  paymentsl  to 
be  made  by  the  District  to  the  United  States  under  this 
paragraph  will  not  be  changed  by  such  classification. 
Should  tin*  District  decide  to  make  the  land  classification 
provided  for  herein,  it  may  have  the  use  of  the  government 
records  in  regard  to  land  classification  and  also  the  govern¬ 
ment  records  in  regard  to  crop  returns  from  the  various 
farm  units  in  determining  the  proper  rate  of  construction 
assessment  applicable  to  each  class  of  land. 

General  Obligations  of  the  District 

12.  The  total  sums  due  each  year  from  the  District  to 
the  United  States  are  general  obligations  of  the 

127  District,  and  the  District  will  levy  and  collect  assess¬ 
ments  sufficient  to  pay  ihe  same  in  full  to  the  United 
States  notwithstanding  the  delinquency  of  any  individual 
in  the  payment  of  assessments. 

Terms  of  Payment  Modified  as  Authorized  by  New  Ljaw 

13.  The  said  construction  charges  herein  assumed  and 
agreed  to  be  paid  by  the  District  on  behalf  of  consenting 
district  irrigable  land  will  be  accepted  in  lieu  of  the  con¬ 
struction  charges  provided  for  in  the  individual  water  right 
applications  covering  such  land.  The  decision  of  the  Secre¬ 
tary  as  to  any  installment  due  shall  be  conclusive. 

Release  of  Individual  Liens  Provided  in  Water-Right  Ap¬ 
plications  or  Reserved  in  Patents 

14.  After  the  confirmation  of  the  apportionment  of  bene¬ 
fits  hereunder  the  lien  of  the  individual  water-right  appli¬ 
cations  heretofore  made,  and  also  the  liens  reserved  in  the 
patents,  shall  (subject  to  the  provisions  of  Sec.  2  of  the 
Act  of  ( ’ongress  of  May  15,  11)22,  42  Stat.  541),  be  released 
as  to  all  consenting  lands:  and  such  consenting  landowners 
shall  be  released  from  the  obligations  of  the  individual 
water  right  applications  heretofore  assumed  by  them,  or 
their  predecessors  in  interest,  and  the  District  obligations 
herein  provided  for  accepted  in  lieu  thereof.  After  the 
confirmation  of  the  apportionment  of  benefits  hereunder  by 
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the  Court,  formal  release  of  such  lands,  approved  by  the 
Secretary  will,  subject  to  the  provisions  of  Section  2  of 
the  Act  of  Congress  of  May  15,  1922  (42  Stat.  541),  be  filed 
for  record  in  the  office  of  the  County  Recorder  of  Cassia 
County. 

Future  Announcements  Affecting  Construction  Payments 

15.  After  the  close  of  each  year  hereafter,  the  Secretary 
will  notify  the  District  in  writing  of  his  findings  in  regard 
to  the  average  gross  acre-income  for  the  irrigable  consent¬ 
ing  lands  in  cultivation  in  the  District  for  that  year  and 
the  average  for  the  ten  (10)  year  period,  including  such 
year  and  each  preceding  year,  unless  the  Secretary  shall 
find  the  average  gross  acre  income  for  such  year  to  be  so 
near  the  average  last  determined  as  to  make  no  material 
difference  in  the  rate  previously  determined,  in  which  event 

the  rate  last  determined  and  stated  bv  the  Secretarv  shall 

•  % 

continue.  The  failure  of  the  Secretary  to  state  his  find¬ 
ings  in  regard  to  the  average  gross  acre-income  for  any 
future  year  will  be  construed  as  equivalent  to  a  finding 
bv  him  that  the  average  gross  acre-income  for  such  vear 
is  the  same  as  the  last  preceding  ten  (10)  year  period,  and 
that  the  rate  last  stated  will  continue. 

Annual  Construction  Charges — Payable  one-half  December 

31,  and  one-half  July  1 

16.  Pursuant  to  the  provisions  of  the  Act  of  Congress 
of  May  15,  1922,  entitled  “An  Act  to  Provide  for  the  Appli¬ 
cation  of  the  Reclamation  Law  to  Irrigation  Districts  ”,  in 
order  to  conform  better  to  the  provisions  of  the  State 
Laws,  with  reference  to  dates  of  payment  of  District  taxes, 
it  is  hereby  agreed  that  beginning  with  the  construction 
charges  coming  due  in  December,  1926,  the  construction 
installments  from  consenting  lands,  provided  for  in  the  pre¬ 
ceding  articles  hereof,  which  would  otherwise  become 

128  payable  in  December  of  any  year,  may  be  paid  by 
the  District  to  the  United  States,  one-half  on  the 
31st  day  of  said  December,  and  one-half  on  the  first  day  of 
the  following  July. 

Penalty  and  Interest  Reduced 

17.  The  penalty  of  one  precentum  ( 1 %)  per  month 
against  delinquent  accounts  provided  in  sections  3  and  6 
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of  the  Act  of  Congress  of  August  13,  1914  (38  Stat.  686),  is 
hereby  reduced  to  one-half  of  one  per  cent  (V£%)  per 
month  as  to  all  installments  from  consenting  and  non-con¬ 
senting  lands  coming  due  after  December  5,  1924,  which 
penalty  shall  be  in  lieu  of  the  penalty  of  one  percentnm 
{V/c)  per  month  provided  in  said  sections  3  and  6  of  the 
said  Act  of  August  13,  1914. 

Delinquent  Charges — Operation  and  Maintenance  Charges 
for  Current  Year  and  Transferred  Equipment  Addjed 
to  Construction 

18.  All  charges  due  and  unpaid  from  the  consenting 
project  landowners  of  the  District  to  the  United  Stales 
at  the  date  of  this  contract,  both  on  account  of  construction 
and  on  account  of  operation  and  maintenance,  including  in¬ 
terest  and  penalties,  together  with  the  consenting  lands’ 
pro  rata  share  of  the  book  value  of  the  equipment  turned 
over  to  the  District,  under  Article  28  hereof;  and  the  con¬ 
senting  lands’  pro  rata  share  of  the  estimated  operation 
and  maintenance  charges  on  account  of  the  operation  and 
maintenance  by  the  United  States  of  the  reserved  works 
during  the  year  1926,  as  provided  in  Article  27  hereof, 
shall  be  added  to  the  total  unaccrued  and  unpaid  constr  ic¬ 
tion  apportionment  against  the  lands  of  each  consenting 
land  owner,  and  the  sum  of  such  new  totals  thus  established 
shall  be  the  gross  construction  charges  payable  by  the 
District  on  behalf  of  the  consenting  district  lands — st^ch 
gross  construction  charge  being  subject  to  credits  under 
paragraph  eight  hereof.  In  the  first  assessment  levied,  or 
toll  charge  collected  by  the  District  under  this  contract, 
there  shall  be  included  an  assessment,  or  toll  charge  upon 
non-consenting  land  adequate  to  raise  funds  to  pay  :he 
United  States,  in  advance  of  any  delivery  of  water  by  ;he 
District  to  said  lands,  the  non-consenting  lands’  pro  nta 
portion  of:  (1),  the  Book  value  of  equipment  turned  over 
to  the  District  under  Article  28  hereof;  and  (2),  the  esti¬ 
mated  operation  and  maintenance  charges  on  account  I  of 
the  operation  and  maintenance  by  the  United  States  of  |the 
reserved  works  during  the  year  1926,  as  provided  in  ar¬ 
ticles  7  and  27  hereof. 
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Delinquent  Charges  Added  to  Construction 

19.  AVith  the  consent  of  the  land  owners  affected  there¬ 
by,  or  in  the  absence  of  any  objection  from  such  land- 
owners,  the  District  will  apportion  construction  benefits 
again§t  each  tract  of  consenting  irrigable  land  in  the  Dis¬ 
trict  in  the  amount  of  the  unpaid  balance  of  the  construc¬ 
tion  charges  remaining  against  such  lands  under  the  terms 
of  the  water-right  applications  or  other  contract  applicable 
thereto,  plus  the  penalties  or  interest,  as  determined  by  the 
Secretary,  on  any  instalments  thereof  which  have  hereto¬ 
fore  come  due  and  remain  unpaid,  and  in  addition  thereto 
will  apportion  against  each  tract  of  consenting  land  as  a 
portion  of  the  construction  charge  any  due  and  unpaid  in¬ 
stalment  of  operation  and  maintenance  charges  remaining 
unpaid  against  such  tract  of  land  under  the  provisions  of 
the  water-right  applications  and  the  public  notices 
129  applicable  thereto,  together  with  the  interest  or 
penalties  thereon,  and  all  such  delinquent  construc¬ 
tion  and  operation  and  maintenance  charges  shall  there¬ 
upon  be  funded  as  a  part  of  the  construction  indebtedness 
apportioned  to  such  tract  of  land  to  be  paid  in  the  manner 
and  upon  the  terms  herein  provided,  and  the  District  will 
also  apportion  against  each  tract  of  irrigable  consenting 
land  therein  an  equitable  proportionate  part  of  the  book 
value  of  equipment  and  supplies  turned  over  under  Article 
28  hereof,  and  an  equitable  proportionate  part  of  the  Dis¬ 
trict’s  share  of  the  estimated  1926  operation  and  mainten¬ 
ance  charges  on  account  of  reserved  works  as  set  out  in 
the  estimate  provided  in  Article  27  hereof,  and  in  the  ab¬ 
sence  of  any  objection  by  the  landowner  to  such  apportion¬ 
ment,  upon  confirmation  of  such  apportionment  by  the 
Court,  delinquent  construction  and  operation  and  mainten¬ 
ance  charges  against  such  consenting  lands  shall  be  can¬ 
celled,  and  the  same  funded  as  a  part  of  the  construction 
apportionment  against  each  tract  of  land  as  hereinabove 
provided,  and  thereafter  annual  construction  assessments 
shall  be  levied  against  each  of  such  tracts  until  the  full  con¬ 
struction  charge  apportioned  to  such  tract  has  been  paid, 
notwithstanding  that  other  tracts  of  consenting  District 
lands  may  be  sooner  paid  out  and  construction  assessments 
discontinued  as  to  such  other  lands.  Provided,  however, 
that  the  District  is  to  pay  the  United  States  the  amounts 
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above  agreed  upon,  irrespective  of  the  defaults  of  individ¬ 
ual  landowners  in  meeting  their  assessments.  The  District 
shall  increase  its  lew  each  Year,  in  order  to  obtain  a  shm 
sufficient  to  meet:  (1),  the  delinquency  of  past  years;  and 
(2),  the  estimated  delinquency  for  the  current  year.  Such 
increase  may  be  levied  upon  consenting  district  lands  al¬ 
though  the  construction  charges  apportioned  thereon  have 
been  fully  paid,  and  sums  paid  by  the  owners  of  consent¬ 
ing  lands  to  make  up  deficiencies  due  to  the  failure  of  others 
to  make  payments  shall  not  be  considered  as  payment  on 
the  construction  charges  apportioned  against  the  consent¬ 
ing  lands  upon  which  such  payments  are  made. 

Objecting  Landowners  May  Remain,  Subject  to  Present 

Terms 

20.  Any  landowner  objecting  to  such  apportionment  of 
construction  charges  against  his  lands  in  the  District  may 
be  permitted  to  have  his  lands  continued  upon  the  basis 
of  the  terms  of  existing  contracts  as  embodied  in  the  ac¬ 
cepted  water-right  applications  applicable  to  such  tracts 
of  land  and  the  public  notices  applicable  thereto,  but  :n 
that  event  such  lands  shall  continue  subject  to  the  terms 
of  payment  provided  in  such  contracts,  water  right  appli¬ 
cations  and  public  notices,  shall  not  be  entitled  to  any  <t>f 
the  benefits  of  this  contract,  except  as  herein  expressly 
provided,  and  the  lien  of  none  of  the  delinquent  charges 
against  such  non-consenting  lands  shall  be  released;  nor 
shall  any  lien  applicable  thereto  under  the  patent  or  water- 
right  application,  be  released. 

Accepting  Benefit.  Waives  Objection 

21.  Every  landowner  who  offers  no  objection  to  the  ap¬ 
portionment  provided  for  herein,  or  accepts  the  benefits  <j)f 
this  contract  by  payment  at  a  rate  lower  than  would  other¬ 
wise  be  in  effect  against  his  land,  or  by  non-payment  of 
construction  installments  during  the  suspension  period 
provided  for  herein,  or  by  nonpayment  of  delinquent 
assessments  cancelled  hereunder,  or  by  acceptance  and  use 
of  water  at  times  when  such  land  would  (on  account  of  de¬ 
linquency  in  payment),  not  be  entitled  to  the  de- 

130  livery  of  water  under  the  terms  of  the  water  right 
applications  and  public  notices  heretofore  applicable 
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thereto  had  this  contract  not  been  made,  or  not  been  ap¬ 
plicable  to  such  lands,  thereby  consents  to  all  the  provisions 
of  this  contract  and  waives  any  objection  thereto. 

All  Benefits  Conditional  upon  Payment 

22.  Should  any  assessment  or  assessments  authorized 
by  the  terms  of  this  agreement  and  levied  against  any  tract 
of  land  in  the  District,  be  held  irregular  or  void,  or  the 
District  or  its  officers  be  enjoined  or  restrained  from  mak¬ 
ing  or  collecting  any  assessment  provided  for  herein  from 
any  tract  of  land  in  the  District,  at  the  instance  of  the 
owner  or  holder  of  such  tract  of  land,  then  such  tract  shall 
have  no  right  to  anv  of  the  benefits  of  this  contract  and 
shall  immediatclv  revert  to  the  obligations  and  terms  of 
payment  provided  for  in  the  individual  water-right  appli¬ 
cation  contracts  and  the  public  notices  under  which  such 
water-right  applications  were  made,  and  no  water  fur¬ 
nished  through  anv  works  constructed  bv  the  United  States 
shall  bo  delivered  to  or  for  such  tract  or  tracts  of  land, 
until  construction  and  operation  and  maintenance  charges 
at  the  rates  and  upon  the  terms  and  conditions  provided  in 
such  water-right  applications  and  the  public  notices  appli¬ 
cable  thereto  shall  have  been  pa’ul  by  the  landowner  to  the 
District,  and  bv  the  District  to  the  United  States  to  the 
same  extent  that  would  have  been  required  had  this  contract 
never  been  made.  The  District  is  hereby  authorized  to  col¬ 
lect  from  such  lands  as  Fiscal  Agent  of  the  United  States, 
and  shall  promptly  pay  over  all  such  construction  collec¬ 
tions  to  the  United  States  and  the  Secretary  hereby  an¬ 
nounces  and  gives  public  notice  with  reference  to  such 
lands  that  the  operation  and  maintenance  charges  here¬ 
after  applicable  thereto  shall  be  the  same  as  those  ap¬ 
plicable  to  other  lands  of  the  same  class  which  become  sub¬ 
ject  to  the  terms  of  the  contract,  and  payment  of  the 
operation  and  maintenance  charges  from  such  lands  shall 
likewise  be  required  in  advance  as  a  toll  charge  as  a  condi¬ 
tion  to  the  deliverv  of  water  in  like  manner  as  in  the  case 
of  other  lands  in  the  District.  It  is  further  agreed  and 
understood  that  the  payment  of  construction  and  operation 
and  maintenance  charges  at  the  rates  and  upon  the  terms 
and  conditions  provided  for  herein  as  to  land  subject  to 
this  contract  and  at  the  rates  and  upon  the  terms  and  con- 
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ditions  provided  in  the  water-right  applications  and  public 
notices  applicable  thereto  as  to  lands  which  revert  to  or 
remain  subject  to  such  water-right  applications  or  con¬ 
tracts  is  a  prerequisite  to  the  right  to  receive  water  from 
any  of  the  works  constructed  by  the  United  States,  and  no 
irregularity  in  levying  assessments  by  the  District  or  lack 
of  authority  in  the  District,  whether  affecting  the  validity 
of  District  assessments  or  not,  shall  be  of  any  effect  to 
authorize  any  landowner  of  the  District  to  demand  or  re¬ 
ceive  water  made  available  through  irrigation  works  con¬ 
structed  by  the  United  States  unless  construction  old 
operation  and  maintenance  charges  at  the  rates  and  upon 
the  terms  and  conditions  provided  herein  have  been  paid 
bv  such  landowner. 

Deferment  of  Construction  Charges  for  1926 

23.  During  a  period  of  ninety  days  after  execution  of 
this  contract  on  behalf  of  the  United  States,  applications 
may  be  made  by  the  District,  or  the  landowners  of  the  res¬ 
trict,  for  deferment  of  construction  charges  upon  consent¬ 
ing  land,  during  the  year  1926,  pursuant  to  the  provisions 
of  subsection  F,  Section  4  of  the  Act  of  December  5,  1924. 
Such  applications  shall  be  accompanied  by  a  showing  ap¬ 
plicable  to  each  farm,  subdivision,  or  single  owner- 
131  ship  of  land  for  which  such  application  is  made,  in 
the  form  prescribed  by  the  Secretary  showing  the 
necessity  for  such  relief  in  each  case,  and  full  information 
concerning  the  same.  After  consideration  of  such  applica¬ 
tions  and  such  investigation  of  the  facts  in  connection  there¬ 
with  as  the  Secretarv  shall  deem  necessarv  or  desirable, 
the  Secretary  will  advise  the  district  of  the  extent  to  which 
such  applications  are  approved,  giving  the  number  of  irri¬ 
gable  acres  and  description  of  the  lands  for  which  st|ich 
deferment  is  granted.  The  proportionate  part  of  the  con¬ 
struction  charges  coming  due  from  the  District  to  i:he 
United  States  during  the  year  1926  in  the  proportion  tjiat 
the  number  of  irrigable  acres  of  project  land  of  the  District 
for  which  such  deferment  is  granted  by  the  Secretary]  is 
of  the  total  number  of  irrigable  acres  of  project  land  in  ^he 
District,  will  be  deferred  during  the  said  year  1926,  andjno 
construction  assessments  will  be  levied  by  the  District  dur¬ 
ing  that  year  upon  the  project  lands  for  which  deferment 
is  granted  by  the  Secretary. 
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Announcement  of  Operation  and  Maintenance  charges  by 

the  District  Board. 

24.  Beginning  with  the  year  1926,  the  Board  of  Direc¬ 
tors  of  the  District  shall  have  authority,  and  it  shall  be 
the  duty  of  the  Board  to  determine  and  announce  the 
necessary  annual  operation  and  maintenance  charges 
applicable  to  the  lands  in  the  District,  which  shall  conform 
to  the  requirements  of  said  Reclamation  law,  the  rules 
and  regulations  adopted  by  the  Secretary  thereunder,  and 
the  provisions  of  this  contract,  and  shall,  after  the  year 
1926,  be  sufficient  to  pay  to  the  United  States  the  propor¬ 
tionate  part  provided  for  herein  of  the  cost  of  the  care, 
operation  and  maintenance  of  the  works  retained  by  the 
United  States,  the  running,  distribution  and  protection  of 
the  natural  flow  to  be  delivered  to  the  District,  and  the 
stored  water  from  reservoirs  on  Snake  River  to  the  head 
of  the  transferred  works,  and  leave  a  sufficient  balance  to 
pay  the  cost  of  the  operation  and  maintenance  of  the 
transferred  works  by  the  District. 

May  Require  Advance  Payment  of  O  &  M  as  a  Toll  Charge 

25.  The  District  is  also  authorized  to  require  payment 
of  said  operation  and  maintenance  charge  in  advance  as 
a  toll  charge  and  to  withhold  delivery  of  water  until  pay¬ 
ment  therefor  is  made. 

Treasurer  to  Give  Bond 

26.  The  Treasurer  of  the  District  shall  give  a  surety 
company  bond  in  an  amount  to  be  approved  by  the  Board 
of  Directors  of  the  District  and  bv  the  See  ret  a  rv,  and  shall 
have  charge  of  and  be  responsible  for  all  funds  collected 
by  the  District  either  for  payment  to  the  United  States, 
or  for  the  use  of  the  District  in  the  operation  and  main¬ 
tenance  of  the  transferred  works,  and  in  depositing  such 
funds  the  Treasurer  shall  secure  suitable  bond  to  insure 
the  safety  of  such  deposits. 

1926  Operation  and  Maintenance 

27.  During  the  year  1926  the  estimated  cost  of  operation 
and  maintenance  applicable  to  the  irrigable  consenting 
lands  of  the  District  on  account  of  operation  and  main¬ 
tenance  of  the  reserved  works  by  the  United  States  and 
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the  distribution  of  stored  water  and  natural  flow  fropi 
Snake  River,  will  be  added  to  the  construction  charge  ap¬ 
plicable  to  such  land  and  such  land’s  pro  rata  share 
132  of  such  estimated  cost,  and  also  its  pro  rata  share 
of  the  book  value  of  the  equipment  and  supplies 
transferred  as  provided  in  Article  28  hereof,  will  be  added 
to  the  total  obligations  of  the  District  to  the  United  States 
as  a  part  of  the  construction  charge  on  account  of  the  ij*- 
rigable  consenting  lands  of  the  District.  Xon-consenting 
landowners  will  be  required  to  pay  their  proportionate 
part  of  said  cost — (a),  of  the  operation  and  and  mainten¬ 
ance  of  the  works  reserved  by  the  United  States  and  the 
distribution  of  stored  water  and  natural  flow  from  Snake 
River;  and  (b),  of  the  book  value  of  the  equipment  and 
supplies  transferred,  as  provided  in  Article  18,  as  a  por¬ 
tion  of  the  1926  operation  and  maintenance  charges,  and 
public  notice  to  that  effect  is  hereby  given.  Prior  to  the 
reapportionment  of  construction  charges  to  the  consenting 
District  lands  as  provided  for  herein,  the  Secretary  will 
furnish  the  District  an  estimate  of  the  probable  cost  o^ 
the  operation  and  maintenance  of  the  reserved  works  dur¬ 
ing  said  year  1926,  the  District’s  pro  rata  share  thereof  antjl 
the  pro  rata  share  chargeable  to  each  acre  of  irrigablj? 
land  in  the  District,  and  a  statement  of  the  pro  rata  share 
per  acre  of  the  book  value  of  the  equipment  and  supplies 
agreed  to  be  transferred  under  Article  28.  Pursuant  t<p 
the  provisions  of  subsection  X,  Section  4  of  said  Act  of 
Congress  of  December  5,  1924,  the  funds  necessary  for 
the  operation  and  maintenance  of  the  transferred  works; 
during  the  vear  1926  will  be  collected  in  advance  bv  the 
District,  and  water  will  not  be  delivered  until  such  charges 
are  paid.  After  the  end  of  tv/e  //ear  1926  the  Secretary 
will  cause  a  statement  to  be  furnished  to  the  District  show¬ 
ing  the  actual  cost  during  said  year  1926  of  the  operation 
and  maintenance  of  the  wo**ks  reserved  by  the  United 
States,  and  the  District’s  proportionate  share  thereof,  and 
the  actual  cost  of  the  distribution  and  protection  of  stored 
water  run  in  Snake  River,  including  all  the  items  of  cost 
and  expenses  herein  enumerated,  and  the  District’s  pro¬ 
portionate  share  thereof,  and  thereafter  the  charge  against 
the  District  on  account  of  said  operation  and  maintenance 
during  the  year  1926  will  be  readjusted  to  conform  to  the 
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said  statement  of  actual  cost  instead  of  said  advance  esti¬ 
mate  of  cost,  by  making  or  allowing  a  suitable  debit  or 
credit  against  or  in  favor  of  the  District,  as  the  case  may 
be,  which  credit  or  debit  will  be  deducted  from  or  added 
to  the  amount  which  would  otherwise  be  payable  by  the 
District  to  the  United  States  the  following  year. 

Turning  Over  Certain  Equipment  and  Supplies 

28.  At  some  suitable  time  prior  to  the  apportionment  of 
construction  charges  provided  in  Article  19  hereof,  the 
project  superintendent,  or  other  representative  selected  for 
that  purpose  by  the  Secretary,  will  meet  with  the  Board  of 
Directors  of  the  District  and  will  cause  to  be  submitted  to 
the  said  Board  a  list  of  the  equipment  and  supplies  used  in 
connection  with  the  operation  and  maintenance  of  the  trans¬ 
ferred  works  which  will  no  longer  be  needed  by  the  United 
States  after  the  transfer  of  said  works,  together  with  the 
book  value  thereof,  the  said  book  value  being  the  cost 
thereof  less  estimated  depreciation.  Items  on  said  list 
which  the  said  Board,  or  a  majority  thereof  there  present, 
shall  indicate  that  the  Board  of  Directors  do  not  desire  to 
take  over,  will  be  stricken  from  the  list  and  effective  April 
1,  1926,  the  items  remaining  on  the  list  will  be  turned  over 
to  the  District  for  use  in  operation  of  the  transferred 
works. 

Keeping  Transferred  Works  in  Repair 

29.  Xo.  substantial  change  in  any  of  the  trans- 
133  ferred  works  shall  be  made  bv  the  District  without 
first  obtaining  the  written  consent  of  the  Secretary. 
The  District  shall  make  promptly  any  and  all  repairs  to 
the  transferred  works  which,  in  the  opinion  of  the  Secre¬ 
tary  are  deemed  necessary  for  the  proper  care,  operation 
and  maintenance  of  the  project.  If  at  any  time  in  the 
opinion  of  the  Secretary  any  part  of  the  transferred  works 
shall  from  any  cause  be  in  a  condition  unfit  for  service,  he 
may  order  the  water  turned  out  and  shut  off  until  in  his 
opinion  such  property  is  put  in  proper  condition  for  ser¬ 
vice.  In  case  of  neglect  or  failure  of  said  Board  to  make 
such  repairs,  the  United  States  may,  at  the  option  of  the 
Secretary,  take  back  the  care,  operation  and  maintenance 
of  the  transferred  works,  or  may  cause  the  repairs  to  be 
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made  and  charge  the  cost  thereof  to  the  District,  whip 
charge  the  District  shall  promptly  pay  out  of  any  funds  jin 
the  hands  of  said  District,  and  the  District  shall  make,  an¬ 
nounce  and  collect  sufficient  operation  and  maintenence  or 
toll  charges  to  pay  the  same  promptly  to  the  United  States, 
in  addition  to  providing  the  necessary  funds  to  meet  tpe 
other  obligations  of  the  District. 

Carrying  out  Obligations  of  Contracts 

30.  The  District  shall  carry  out,  in  accordance  with  thejir 
correct  intent  and  meaning,  and  to  the  satisfaction  of  tljie 
Secretary,  all  project  contracts  of  whatsoever  kind  or  na¬ 
ture,  now  or  hereafter  in  force,  affecting  the  transferred 
property  in  any  manner,  and  shall  fulfill  all  obligations  im¬ 
posed  upon  the  United  States  therein.  Xo  contract  affect¬ 
ing  the  project  made  by  the  District  with  reference  to  the 
operation  or  maintenence  of  the  transferred  works,  or  de¬ 
livery  of  water  therefrom,  except  for  the  usual  laboK 
equipment,  supplies  and  services  in  connection  with  the 
operation  and  maintenance  of  the  transferred  works,  shap 
be  valid  until  approved  by  the  Secretary,  and  a  draft  cjf 
such  contract  shall  be  submitted  to  the  Secretary  for  ap¬ 
proval  as  to  form  before  execution. 

Operation  and  Maintenance  Payable  in  Advance 

31.  The  estimated  operation  and  maintenance  chargie 
applicable  to  each  tract  of  land  receiving  water  through 
the  transferred  works,  (except  the  portion  of  the  192p 
operation  and  maintenance  charges  due  the  United  State 
from  consenting  lands  on  account  of  tin*  reserved  works) 
will  be  collected  in  advance  and  water  will  not  be  delivered 
until  such  charge  has  been  paid.  In  order  to  conform  as 
closely  as  possible  to  the  provisions  of  Section  5  of  the 
Act  of  Congress  of  August  13.  1914  (38  Stat.  686),  re¬ 
quiring  operation  and  maintenance  charges  to  be  based  on 
the  number  of  acre-feet  of  water  delivered  with  a  mini¬ 
mum  operation  and  maintenance  charge  whether  water  is 
used  or  not,  and  subsection  X  of  Section  4  of  said  Act  otj’ 
Congress  of  December  5,  1924,  requiring  payment  of  thc^ 
operation  and  maintenance  charges  in  advance,  it  is| 
agreed  that  the  operation  and  maintenance  charges  to  be 
collected  in  advance  by  the  District,  beginning  with  the 
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year  1926,  may  be  based  upon  an  estimate  of  the  number 
of  acre-feet  of  water  to  be  used  bv  each  tract  of  land  dur- 
ing  the  current  year,  and  upon  an  assumption  for  the  pur¬ 
pose  of  such  estimate  that  the  number  of  acre-feet  to  be 
delivered  to  each  tract  of  land  during  the  current  year 
will  be  the  same  number  of  acre-feet  delivered  to  such 
tract  during  the  preceding  year.  Such  advance  collection 
will  consist:  (a)  From  consenting  lands,  of  a  charge  for 
each  acre-foot  of  water  to  be  delivered  under  said  estimate 
and  assumption,  with  a  minimum  operation  and 
134  maintenance  charge  per  irrigable  acre,  to  be  col¬ 
lected  whether  the  land  is  irrigated  or  not,  based 
upon  the  charge  for  delivery  of  not  less  than  an  acre-foot  of 
water;  and  (b),  from  iioncpnsenting  lands  of  the  same 
charges  plus  for  the  first  year,  the  charges  fixed  by  the 
last  sentence  of  Article  18. 

i 

Collection  of  Assessments  for  Construction  of  Operation 

and  Maintenance 

32.  Assessments  for  construction  and  for  operation  and 
maintenance  purposes  shall  be  levied  and  collected  by  the 
District  from  that  part  of  the  project  within  the  District 
boundaries. 

Secretary  to  Approve  Bond  of  Treasurer 

33.  The  Secretary  shall  approve  the  amount  of  the  bond 

required  to  be  furnished  by  the  Treasurer  of  the  District 

and  no  person  shall  be  authorized  to  act  as  Treasurer  or  to 

handle  anv  of  the  funds  to  be  collected  or  disbursed  bv 
•  » 

the  District  without  furnishing  a  Surety  Company  bond 
in  an  amount  approved  by  the  Secretary  for  the  faithful 
performance  of  the  duties  of  his  office. 

Amounts  Due  the  United  States,  a  First  Charge  Upon 

Collections 

34.  The  amounts  due  the  United  States  from  the  Dis¬ 
trict  for  the  operation  and  maintenance  of  the  works  re¬ 
served  to  the  United  States  shall  be  a  first  charge  upon 
the  operation  and  maintenance  collections  of  said  District. 

i 

To  Use  All  Powers  to  Collect  Agreed  Charges 

35.  The  District  agrees  that  it  will  cause  to  be  levied 
and  collected  all  necessary  assessments  and  will  use  all 


BURLEY  IRRIGATION  DISTRICT  VS.  ICKES.  ETC. 


143 


the  powers  and  resources  of  the  District,  including  the 
taxing  power  of  the  District,  and  the  power  to  withhold  de¬ 
livery  of  water,  to  collect  and  pay  to  the  United  States 
all  charges  provided  for  in  this  contract  in  full  on  or  be¬ 
fore  the  day  that  the  same  become  due. 

Agreed  Charges  a  General  Obligation  of  the  District 

36.  The  District  is  obligated  to  pay  to  the  United  States 
the  full  amounts  herein  agreed  upon  according  to  the  terms 
stated  regardless  of  individual  default  in  the  payment  of 
anv  assessment  levied  bv  the  District,  but  it  is  understood 
and  agreed  that  when  construction  assessments  on  any 
tract  of  consenting  land  in  the  District  have  been  paid 
in  an  aggregate  amount  equal  to  the  full  amount  of  the 
construction  charges  apportioned  as  benefits  to  such  tract, 
including  the  items  mentioned  in  Article  hereof,  suclh 
tract  of  land,  hereinafter  referred  to  as  paid-up  lancl, 
shall  thereafter  be  liable  for  construction  assessments  fqr 
the  purpose  of  meeting  the  obligations  of  the  District  unde|r 
this  contract  only — (1),  in  the  event  that  the  District  is  de¬ 
linquent  in  its  payment  to  the  United  States;  and/or  (2), 
to  the  extent  that  assessments  are  levied  to  meet  estimated 
delinquencies  in  the  payment  of  estimated  charges;  and  may 
be  assessed  at  a  lesser  rate  than  the  rate  applicable  to 
lands  of  similar  class  which  are  not  paid  up  if  such  lesser 
rate,  together  with  the  District’s  other  collections  will  suf¬ 
fice  to  meet  the  District’s  obligations,  or  estimated  obliga¬ 
tions  to  the  United  States.  And  in  the  event  of  such 
135  delinquency  on  the  part  of  the  District,  and/or  the 
collection  of  construction  assessments  from  suclji 
paid-up  lands,  it  shall  be  the  duty  of  the  District  to  refund 
to  the  owners  of  such  paid-up  lands  the  construction  assess 
ments  collected  therefrom  in  excess  of  the  total  construc¬ 
tion  benefits  apportioned  thereto  or  as  much  of  such  excess 
as  can  be  paid  out  of  the  funds  available,  as  soon  as  there 
are  sufficient  funds  available  in  the  Treasury  of  the  District, 
and  not  required  to  pay  the  District’s  obligation  to  the 
United  States,  or  the  cost  of  the  operation  and  mainten¬ 
ance  of  the  transferred  works. 

Operation  and  Maintenance  of  Certain  Works  Retained  by 
the  United  States — Payment  by  District  of  a  Pro  Rata 
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Share  of  Operation  and  Maintenance  of  Retained 
Works 

37.  The  reserved  works  enumerated  in  Article  7  hereof 
will  be  operated  and  maintained  by  the  United  States,  and 
the  water  to  which  the  District  lands  are  entitled  will  be 
delivered  by  the  United  States  to  the  District  at  the  head 
of  the  transferred  works,  and  will  there  be  received  by  the 
District  and  distributed  to  the  parties  entitled  thereto.  On 
or  before  April  1,  1927,  and  on  or  before  April  1st  of  each 
vear  thereafter  the  Secretarv  shall  cause  to  be  furnished 
to  the  district  an  estimate  of  the  cost  to  be  incurred  during 
that  calendar  year  for  the  above  named  operation  and 
maintenance  and  distribution  expense  in  connection  with 
said  stored  water,  and  the  operation  and  maintenance  of  the 
reserved  works,  and  an  estimate  of  the  District’s  propor¬ 
tionate  share  thereof  on  the  basis  above  stated,  and  on  or 
before  Mav  1st  following  the  deliverv  of  said  estimate  the 
District  shall  pay  to  the  United  States  its  said  propor¬ 
tionate  part  of  said  estimated  cost  as  shown  in  said  esti¬ 
mate  and  on  or  before  April  1st  of  each  year  beginning 
with  the  vear  1928,  the  Secretarv  will  furnish  the  District 
the  statement  above  provided  for  of  the  actual  cost  of  said 
operation  and  maintenance  and  distribution  and  protec¬ 
tion  of  stored  water  during  the  preceding  year,  including 
all  the  items  of  expense  set  out  in  article  27  hereof,  and 
within  thirty  davs  after  the  deliverv  of  said  statement  the 
District  shall  pay  to  the  United  States,  or  the  United  States 
shall  refund  or  credit  to  the  District  a  sufficient  amount  of 
money  so  that  the  total  amount  paid  by  the  District  to  the 
United  States  as  finally  adjusted  for  each  year’s  operation 
and  maintenance  of  the  reserved  works  and  the  distribu¬ 
tion  and  protection  of  the  stored  water,  shall  be  the  Dis¬ 
trict’s  pro  rata  share  of  said  actual  cost  and  expense  as 
above  provided  for  and  shown  by  the  said  statement  of 
actual  cost. 

United  States  not  Obliged  to  Furnish  Water  Unless  Pay¬ 
ment  is  Made 

38.  It  is  understood  that  the  United  States  shall  not  be 
obliged  to  furnish  for  the  lands  in  the  District  any  water 
out  of  said  reserved  works  or  made  available  through  or 
by  means  of  same,  until  the  District  has  paid  to  the  United 
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States  (a)  its  proportionate  share  of  said  operation  an|d 
maintenance  costs  in  connection  with  said  reserved  worlds 
in  the  manner  above  provided,  and  (b)  the  construction 
payments  herein  agreed  to  be  made  by  the  District  to  the 
United  States,  or  in  case  of  partial  default  in  the  payment 
of  said  proportionate  share  of  said  operation  and  main¬ 
tenance  costs,  the  United  States  may  proportionately  re¬ 
duce  the  amount  of  water  delivered  to  the  District  where 
said  transferred  works  begin  instead  of  withholding  de¬ 
li  verv  thereof. 


136  Waste  Water,  Seepage  Water  and  Return  Flow 


39.  It  is  agreed  and  understood  that  the  United  Statej? 
does  not  abandon  or  relinquish  any  of  the  waste  or  seepage 
water,  or  return  flow  water  coming  from  the  lands  irrigated 
through  the  works  constructed  by  the  United  States,  but 
that  the  same  is  reserved  and  intended  to  be  retained  for 
the  use  and  benefit  of  the  project. 

Selection  of  Manager  or  Superintendent 

40.  Until  completion  of  payment  to  the  United  States  of 
the  construction  charges  against  the  lands  of  the  District, 
the  District  shall  employ  as  Project  Manager  or  Superin¬ 
tendent  a  competent  irrigation  engineer  who  shall  have 
had  experience  as  manager  and  superintendent  in  the 
operation  of  similar  irrigation  works.  The  selection  of 
said  person  shall  be  subject  to  the  approval  of  the  Secre¬ 
tary  and  upon  notice  from  the  Secretary  that  said  Project 
Manager  or  Superintendent  is  or  has  become  unsatisfac¬ 
tory,  the  District  shall  promptly  and  as  often  as  such  no¬ 
tice  is  given,  terminate  the  employment  of  such  unsatis¬ 
factory  employee  and  employ  one  acceptable  to  the  Secre¬ 
tary. 

District  to  Keep  Books  and  Records  and  Report  Crop 

Returns 


41.  In  order  that  the  United  States  may  withdraw  as 
completely  as  possible  under  the  law  from  the  care,  opera¬ 
tion  and  maintenance  of  the  transferred  works,  the  Dis¬ 
trict  shall : 

(a)  Install  and  maintain  a  modern  set  of  books  of  ac¬ 
count,  to  be  acceptable  to  the  Secretary,  showing  all  the 
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financial  transactions  of  the  District,  and  furnish  such 
financial  reports  and  statements  as  may  be  required  from 
time  to  time  by  the  Secretary. 

(b)  Keep  an  accurate  record  of  all  crops  raised  and 
agricultural  or  livestock  products  produced  on  the  lands 
of  the  District,  and  furnish  the  Secretarv  on  or  before  De- 
cember  31st  of  each  year  a  crop  report  in  form  prescribed 
by  him. 

(c)  Keep  each  year  a  careful  and  accurate  record  of  the 
water  supply  and  the  disposition  of  tlu*  same,  and  furnish 
such  detailed  reports  concerning  the  same  as  may  be  re¬ 
quired  by  the  Secretary. 

(d)  Keep  and  report  such  other  records  as  the  Secre¬ 
tary  may  require  and  in  the  manner  and  form  he  may  re¬ 
quire. 

Crop  Census 

42.  The  Secretary  shall  have  authority  from  time  to  time 
when  he  shall  deem  it  necessary  or  desirable  to  do  so,  but 
not  oftener  than  once  a  year,  to  cause  a  crop  census  to  be 
taken  and  an  investigation  to  be  made  of  the  acre  income 
of  the  lands  of  the  District,  or  so  much  thereof  as  he  shall 
deem  necessary  or  desirable  for  the  purpose  of  checking 
the  records  furnished  by  the  District  or  securing  indepen¬ 
dent  information  concerning  the  crops  and  income  produced 
on  the  lands  under  the  transferred  works  and  may  require 
such  information  to  be  given  under  oath,  and  any  owner  or 
occupant  of  consenting  land  receiving  water  from  the  trans¬ 
ferred  works  who  shall  refuse  to  give  under  oath  such  in¬ 
formation  concerning  crop  production  and  income  when  re¬ 
quested  to  do  so  by  such  crop  census  taker  or  investigator, 
shall  be  without  right  to  receive  water  made  available 
through  any  of  tin*  said  transferred  works  untii  such  in¬ 
formation  is  furnished.  The  census  taker,  enumerator  or 
investigator  authorized  bv  the  Secretarv  to  secure  such  in- 
formation  shall  report  to  the  District  Board  of  Di- 
137  rectors  the  descriptions  of  the  land  and  names  of 
such  owners  or  occupants  of  the  land  refusing  such 
information  or  refusing  to  verify  or  affirm  the  same  under 
oath,  and  upon  notice  from  the  Secretary  the  district  will 
withhold  water  from  such  land  and  such  owners  or  occu¬ 
pants  of  the  land  until  the  requested  information  has  been 
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furnished.  A  statement  of  the  cost  of  such  crop  census  and 
investigation  will  he  furnished  to  the  District  and  the  cost 
thereof  as  shown  by  said  statement  will  be  paid  by  the 
District  to  the  United  States  in  the  same  manner  and  at  the 
same  time  as  the  cost  of  the  operation  and  maintenance  cf 
the  reserved  works,  provided  that  no  part  of  such  cost 
shall  be  collected  from  the  owners  of  non-consenting  land. 

Inspection  of  Transferred  Works 

■  #  I 

43.  The  Secretary  shall  cause  to  be  made  from  time  t|o 

time  a  reasonable  inspection  of  the  transferred  works  to 
ascertain  whether  the  terms  of  this  contract  are  bein^ 
satisfactorily  executed  by  said  District.  Such  inspection 
shall  include  examination  of  the  transferred  property  and 
the  books,  records  and  papers  of  the  District,  together 
with  examinations  in  the  office  of  the  Bureau  of  Reclama¬ 
tion  of  all  contracts,  papers,  plans,  records  and  programs 
connected  with  the  said  property.  The  actual  expense  of 
such  inspection  as  found  by  the  Secretary  shall  be  paid  by 
the  District  to  tin*  United  States  as  herein  provided. 

Charges  for  Inspection,  Repairs,  General  Expense  and 

Other  Services 

44.  On  May  1,  1927,  and  annually  thereafter  the  District 
shall  pay  to  the  United  States  in  each  case  for  the  preceding 
year  ending  December  31st,  the  following  cost,  to  wit: 

(a)  An  equitable  charge  as  determined  by  the  Secretary 
each  year  to  cover  general  expense  and  the  cost  of  book¬ 
keeping,  accounting,  clerical  and  legal  work  of  the  Bureau 
of  Reclamation  in  connection  with  the  accounts  and  col¬ 
lections  of  the  said  South  Side  Bumping  Division  of  sai< 
Minidoka  project  and  all  inspections  under  article  4.‘j» 
hereof. 

(b)  The  cost  of  repairs  to  the  transferred  property 
made  by  the  United  States  under  article  29  hereof. 

Xo  Water  to  be  Delivered  without  Payment 

45.  Pursuant  to  the  provisions  of  Section  6  of  the  ae 
of  Congress  of  August  13,  1914  (3S  Stat.  GSfi)  no  wateij* 
shall  be  delivered  to  or  for  any  tract  of  land  in  the  District 
the  owners  or  holders  of  which  shall  be  in  arrears  mor^ 
than  one  year  for  the  payment  of  any  charge  for  operation 
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and  maintenance,  or  any  annual  construction  charge  and 
penalties,  or  any  assessment  levied  by  the  District  for  the 
purpose  of  paying  such  construction  or  operation  and  main¬ 
tenance  charges,  or  who  after  the  beginning  of  the  year 
1926  shall  fail  to  pay  in  advance  the  annual  operation  and 
maintenance  charges. 

Statement  of  Status  of  Payments  Affecting  Right  to 

Water 

45.  The  District  will  furnish  the  United  States  a  list  of 
the  lands  in  the  District  which  are  entitled  to  receive  water 
under  the  terms  of  the  preceding  article,  which  list  shall 
be  amended  or  supplemented  from  time  to  time  as 
138  changes  occur  in  regard  to  the  status  of  said  lands 
as  to  qualification  to  receive  water,  which  list  shall  be 
available  for  the  use  of  the  United  States  in  reducing  the 
amount  of  water  turned  in  at  the  head  of  the  transferred 
works  in  proportion  to  the  lands  under  said  transferred 
works  which,  on  account  of  delinquencies  in  payment,  are 
not  entitled  to  receive  water.  Should  the  Treasurer  of  the 
District  fail  to  pay  promptly  to  the  United  States  the 
construction,  or  operation  and  maintewre  charges  herein 
agreed  to  be  paid  by  the  District  at  any  time  when  the 
District  has  collected  and  has  available  in  the  hands  of  the 
Treasurer  sufficient  funds  to  make  such  payments,  the  Dis¬ 
trict  will,  upon  notice  from  the  Secretary,  and  as  often  as 
such  notice  is  given,  discharge  such  Treasurer  and  termi¬ 
nate  his  authority  to  act  as  Treasurer  of  the  District  and 
select  another  Treasurer  satisfactory  to  the  Secretary  to 
perform  such  duties. 

Responsibility  for  Holding  the  United  States  Harmless 

47.  After  the  transfer  of  said  transferred  works,  the 
District  shall  hold  the  United  States,  its  officers  and  agents 
harmless  as  to  anv  and  all  damages  which  mawv  in  anv  man- 
ner  grow  out  of  the  care,  operation  and  maintenance  of 
the  transferred  works. 

Access  to  Books  and  Records 

48.  The  proper  officers  or  agents  of  the  District  shall  have 
full  and  free  access  at  all  reasonable  times  to  the  project 
books  and  official  records  of  the  United  States  relating  (a) 
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to  the  construction,  acquisition,  care,  operation  and  mainj- 
tenance  of  the  transferred  works,  and  (b)  to  the  status  of 
individual  and  District  accounts  and  of  payments  of  opera¬ 
tion  and  maintenance  and  construction  charges,  with  the 
right  at  any  time  during  oflice  hours  to  make  copies  of  or 
from  the  same,  or  any  of  them,  and  the  proper  represen¬ 
tatives  of  the  T'nited  States  shall  have  similar  rights  in 
respect  to  the  books  and  records  of  said  District. 

Rules  and  Regulations 

49.  The  Secretary  reserve's  the  right  so  far  as  the  pur¬ 
port  thereof  may  be  consistent  with  the  provisions  of  this 
contract,  to  make  reasonable  rules  and  regulations  and  to 
add  to  and  modify  them  as  may  be  deemed  proper  and  nec- 
essarv  to  carrv  out  the  true  intent  and  meaning  of  the  law 
and  of  this  contract. 

Contract  may  be  Terminated  in  Case  of  Breach  on  One 

Year’s  Notice 

50.  In  case  of  the  breach  of  any  of  the  terms  and  condi¬ 
tions  of  this  contract  by  the  District,  the  United  States  re¬ 
serves  the  right,  upon  one  year's  written  notice  to  the 
District,  to  terminate  this  contract,  and  upon  the  termina¬ 
tion  thereof  the  transferred  property  shall  be  returned  to 
the  United  States  in  as  good  condition  as  when  received, 
reasonable  wear  and  damage  by  the  elements  excepted,  and 
upon  the  termination  thereof,  and  the  return  of  said  trans¬ 
ferred  property,  the  lands  of  the  said  District  shall  revert 
to  the  terms  of  payments  and  to  the  provisions  of  the  water 
right  application  contracts  in  effect  prior  to  the  making 
of  this  contract,  and  the  District  shall  not  thereafter  be 
entitled  to  any  share  in  the  annual  profits  from  the  items 

referred  to  in  Subsections  I  and  J  of  Section  4  of 
139  said  act  of  December  5,  1924. 

Public  Land  Subject  to  Assessment  under  Smith  Act 

51.  Pursuant  to  the  provisions  of  Section  3  of  the  act 
of  ( 'ongress  of  May  15,  1922  (42  Stat.  541),  all  unentered 
public  land  and  entered  land  for  which  no  final  certificate 
lias  been  issued,  located  within  the  District,  and  described 
in  a  list  marked  “Exhibit  B”  attached  hereto  and  made  a 
part  hereof,  are  hereby  designated  as  subject  to  the  pro- 
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visions  of  the  act  of  Congress  of  August  1,  1916  (39  Stat. 
506). 

Contract  to  be  Authorized  by  Election  and  Confirmed  by 

Court 

52.  The  execution  of  this  contract  shall  be  authorized  by 
the  qualified  electors  of  the  District  at  an  election  held  for 
that  purpose.  Thereafter  without  delay  the  District  shall 
prosecute  to  decree  proceedings  in  Court  for  a  judicial 
confirmation  of  the  authorization  of  this  contract  and  the 
apportionment  of  the  benefits  provided  herein.  The  United 
States  shall  not  be  in  any  way  bound  to  proceed  under  the 
terms  of  this  contract  until  a  confirmatory  final  judgment 
in  such  proceedings  shall  have  been  rendered,  including 
final  decision  on  any  appeal  prosecuted  therefrom.  The 
District  shall  furnish  the  United  States  for  its  files  certi¬ 
fied  copies  of  all  proceedings  relating  to  the  election  upon 
this  contract  and  the  confirmation  proceedings  in  connec¬ 
tion  therewith. 

Claims  and  Complaints  of  Incorrect  Distribution  of  Water 

53.  The  United  States  and  its  agents  in  charge  of  the 
reserved  works  will  use  their  best  efforts  and  best  judgment 
to  deliver  and  turn  out  for  the  several  parties  entitled  to 
receive  water  from  said  works  their  correct  and  proper 
share  of  the  water  actually  available  therefrom,  and  should 
the  District,  or  any  of  the  landowners  or  water  users  of 
the  District  feel  aggrieved  On  account  of  any  alleged  short¬ 
age  in  the  water  supply  delivered  by  the  United  States  here¬ 
under,  or  any  alleged  mistakes  or  inaccuracies  in  the  di¬ 
vision  of  water  among  the  parties  entitled  to  receive  water 
from  said  reserved  works,  such  party  shall  at  once  report 
to  the  officer  of  the  United  States  in  charge  of  said  reserved 
works  such  alleged  shortage  or  error  in  the  division  or 
delivery  of  water,  and  such  officer  shall  promptly  investi¬ 
gate  any  such  complaint  and  if  he  finds  that  the  proper 
proportionate  share  of  the  available  water  supply  to  which 
such  party  is  entitled  is  not  being  delivered  for  such  party, 
he  will  correct  the  delivery  in  so  far  as  the  United  States 
has  control  of  such  delivery  and  distribution,  so  that  the 
correct  proportionate  share  as  nearly  as  practical  to  which 
such  party  is  entitled  will  be  delivered  to  or  for  such  party 
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at  the  point  of  delivery  herein  provided,  it  being  undei| 
stood  that  the  water  to  which  the  landowners  of  the  District 
are  entitled  will  be  delivered  to  the  District  by  the  United 
States  at  the  head  of  said  transferred  works,  and  if  any 
such  party  is  dissatisfied  with  the  decision  of  such  officer 
of  the  United  States  in  charge  of  the  reserved  works,  such 
party  may  apply  to  the  Secretary  for  an  order  for  the 
correction  of  any  alleged  error  in  the  delivery  o|* 
140  division  of  water  from  said  reserved  works,  but 
neither  the  United  States  nor  its  officers  or  agents 
shall  be  liable  in  damages  on  account  of  any  such  alleged 
shortage  or  mistake  in  the  delivery  or  division  of  the  water 
from  said  reserved  works. 

Distribution  of  Stored  Water  from  Snake  River  by  State 

Officer 

54.  The  distribution  of  stored  water  from  the  reservoirs 
constructed  by  the  United  States  on  Snake  River  after  the 
same  is  turned  out  of  such  reservoirs  into  Snake  River 
will  be  in  charge  of  the  proper  State  officer  or  other  office  r 
charged  by  law  with  the  distribution  of  stored  water  from 
Snake  River  and  the  regulation  of  the  headgates  for  such 
purpose. 

Interest  in  Contract  not  Transferable 

55.  Xo  interest  in  this  agreement  is  transferable  by  the 
District  to  any  other  party,  and  any  such  attempted  trans¬ 
fer  shall  cause  this  contract  to  become  subject  to  annulment 
at  the  option  of  the  United  States. 

Furnishing  Water  during  1926 

56.  After  authorization  of  this  contract  by  the  electors 
of  the  District  and  execution  thereof  by  the  District  water 
will  be  furnished  under  the  terms  hereof  to  such  water 
users  as  sign  written  acceptance  and  waiver  of  defects  in 
form  hereto  attached  as  Exhibit  A. 

Rights  Reserved  Under  Section  3737 

57.  All  rights  of  action  for  breach  of  this  contract  are 
reserved  to  the  United  States  as  provided  in  Section  3737 
of  the  Revised  Statutes  of  the  United  States. 
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Member  of  Congress  Clause 

58.  No  Member  of  or  Delegate  to  Congress,  or  Resident 
Commissioner  shall  be  admitted  to  any  share  or  part  of 
this  contract,  or  to  any  benefit  to  arise  therefrom.  Noth¬ 
ing,  however,  herein  contained  shall  be  construed  to  ex¬ 
tend  to  any  incorporated  company  if  the  contract  be  for  the 
general  benefit  of  such  corporation  or  company. 

UNITED  STATES  OF  AMERICA 

Bv  E.  C.  FINNEY 
•> 

First  Asst.  Secretary  of  the  In¬ 
terior 

BURLEY  IRRIGATION  DISTRICT 
By  \Y.  L.  MANNING 
President. 

(seal) 

A  f  fpcf  • 

VICTOR  SMITH 
Secretary 

l 

141  Order  of  Injunction  Pendente  Lite 

Filed  March  1  -  1937 

•  >  * 

Upon  motion  of  the  plaintiff,  after  notice  to  the  defen¬ 
dant,  through  his  counsel,  and  after  full  argument  and  due 
submission  by  counsel  for  both  parties  hereto,  and  due  con¬ 
sideration  by  the  Court,  it  is  this  1st  day  of  March,  1937, 
hereby 

ORDERED  AND  DECREED  that  the  defendant,  his 
agents,  subordinates,  employees  and  successors  in  office, 
and  each,  every  and  all  persons  claiming  to  act  under  his 
authority  or  control,  be  and  the  same,  each  and  all,  are 
hereby  enjoined  and  restrained,  during  the  pendency  of 
this  proceeding  and  until  final  adjudication  thereof,  from 
making,  issuing  or  promulgating  any  findings  as  to  net 
profits  from  the  Black  Canyon  and  the  Minidoka  Power 
Plants,  or  either  of  them,  through  sales  of  power  on  the 
Minidoka  Project  and  the  towns  adjacent  thereto,  wherein 
any  such  findings  any  part  of  the  proceeds  from  the  sale 
of  power  on  the  Minidoka  Project  and  the  towns  adjacent 
thereto  are  proposed  to  be  credited  to  the  Black  Canyon 
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Project  or  to  any  person  or  corporation  other  than  the 
Minidoka  Irrigation  District  and  the  Burley  Irrigation  Dis¬ 
trict  in  the  proportions  of  4.4  per  cent  and  95.6  per  cept, 
respectively. 

F.  DICKINSON  LETTS 
Justice. 


142  Order  Modifying  Order  of  In  junction  Pen¬ 
dente  Lite 

Filed  April  19  1938 


L 


Upon  motion  of  the  plaintiff  and  with  consent  of  the  dje 
fondant,  through  his  counsel,  it  is  by  the  Court  this  19]th 
dav  of  April,  1938,  herebv 

ORDERED  AND  DECREED,  That  the  order  of  inju 
tion  pendente  lite  signed  by  the  Court  in  the  above-ontithkl 
cause  on  the  1st  day  of  March,  1937,  be  modified  to  the  ex¬ 
tent  only  that  nothing  therein  shall  be  deemed  to  prevent 
the  allocation  or  distribution  of  net  profits  derived  solely 
from  the  sale  of  power  generated  at  the  Minidoka  Power 
Plant  in  the  proportions  of  4.4  per  cent  to  the  Minidoka 
Irrigation  District  and  95.6  per  cent  to  tin*  Burley  Irriga¬ 
tion  District.  I 

JAMES  M  PROCTOR 

Justice. 


\Ve  consent. 

FREDERIC  L.  KIRGIS 
Counsel  for  the  Defendant. 


143  Bequest  For  Admission  Under  Buie  36. 

Filed  February  13,  1939. 


#  •  • 

The  plaintiff,  the  Burley  Irrigation  District  requests  th^» 
defendant  to  make  the  following  admissions  for  the  pur¬ 
poses  of  this  action  only,  and  subject  to  all  pertinent  ob¬ 
jections  to  the  admissibility  which  may  be  interposed  at 
the  trial,  within  ten  days  after  the  service  of  a  copy  of  this 
Request. 
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I. 

That  each  of  the  documents  and  exhibits  attached  to  the 
plaintiff's  bill  of  complaint,  and  marked  Exhibits  1  to  10, 
both  inclusive,  is  genuine. 

H. 

That  each  of  the  following  statements  is  true; 

1.  That  the  Burley  Irrigation  District  and  the  Minidoka 
Irrigation  District  are  the  only  divisions  of  the  Minidoka 
Project  to  which  the  cost  of  constructing  tin*  Minidoka 
Power  plant,  transmission  lines  and  diversion  dam  has 
been  charged,  or  that  use  water  diverted  at  the  Minidoka 
dam,  or  that  have  any  right  to  store  water  in  Lake  Walcott, 
the  reservoir  created  by  the  construction  of  said  dam. 

2.  That  Secretary  Lane  did  appoint  a  board  of  review 
composed  of  C.  R.  Burky,  A.  C.  Demary,  Ben  (’.  Edwards 
and  Charles  H.  Paul,  to  consider  and  report  upon  the  dis¬ 
tribution  of  the  cost  of  the  features  of  the  Minidoka  Proj¬ 
ect  that  were  common  to  the;  Gravity  and  Pumping  divi¬ 
sions  of  the  Minidoka  Project,  including  the  water  supply. 
That  the  board  of  Review  did  make  such  a  report.  That 
it  unanimouslv  recommended  that  the  entire  cost  of  the 
power  plant  should  be  divided  between  the  Pumping  Divi¬ 
sion  (Burley  Irrigation  District)  and  the  Gravity  Division 

(Minidoka  Irrigation  District)  in  the  proportion  of 
144  their  respective  maximum  summer  demands  for 
power,  which  proportion  was  determined  to  be: 
Pumping  Division,  95.6%  and  Gravity  Division  4.4%. 

That  it  further  recommended  that  the  profits  from  the 
sale  of  commercial  power,  after  paying  the  commercial 
power  investment  should  be  credited  4.4%  to  the  operation 
and  maintenance  of  the  Gravity  Division  and  95.6%  to  the 
operation  and  maintenance  of  the  South  Side  Pumping  Di¬ 
vision. 

That  the  Minidoka  Dam  and  Spillway  be  considered  as  a 
diversion  dam  and  charged  to  the  two  divisions  on  an  acre¬ 
age  basis  of  59.2%  to  the  Gravity  Division  and  40.8%  to 
the  Pumping  Division. 

That  the  features  pertaining  to  the  use  of  water,  like 
storage  works,  should  be  divided  on  the  basis  of  maximum 
canal  capatity  devoted  to  each  division;  66.5%  to  the  Grav¬ 
ity  Division  and  33.5%  to  the  Pumping  Division. 
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such 
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That  the  construction  cost  of  the  transmission  lines  that 
were  constructed  and  included  in  the  Report  of  the  Board 
of  Review,  as  a  part  of  the  construction  cost  of  the  Project 
was  charged  to  the  respective  divisions  on  the  basis  of 
95.86%  to  the  Pumping  Division  and  4.14%  to  the  Gravit)|' 
Division.  That  the  Board  determined  the  construction  re[ 
turns  on  the  Pumping  Division  of  the  Minidoka  Project 
should  be  as  follows;  30,660  acres  at  $56.45  per  acre  and 
18,430  acres  deeded  and  State  land  at  $57.50  per  acre  to 
return  to  the  United  States  $2,785,370.00. 

That  the  Report  of  the  Board  of  Review  was  approved 
by  the  Central  Board  of  Cost  Review  of  the  United  States 
Reclamation  Service  of  the  Department  of  the  Interior  on 
the  27th  day  of  September,  1915. 

3.  That  on  the  3rd  day  of  November,  1915,  the  Secretary 
of  the  Interior  gave  public  notice  of  the  lands  irrigable 

under  the  said  Pumping  Division  on  the  Minidoka 
Project,  the  limit  of  the  area  per  entry  and  of  the 
charge  which  would  be  made  per  irrigable  acre  upon| 
entries,  and  upon  lands  in  private  ownership,  which 
would  be  irrigated  by  waters  of  the  Minidoka  Project  on 
the  Pumping  Division,  and  the  number  of  annual  install¬ 
ments  in  which  such  charges  should  be  paid.  That  the 
price  to  be  charged  per  irrigable  acre  on  the  Pumping  Divi¬ 
sion  of  the  Minidoka  Project  (Burley  District)  as  fixed, 
determined  and  specified  in  said  notices  was  $56.50  per 
irrigable  acre  for  entries  upon  government  land  and  $57.50 
per  irrigable  acre  for  entries  on  land  in  private  ownership, 
included  within  said  Division. 

That  in  fixing  and  determining  the  construction  charges 
to  be  made  and  collected  on  the  Pumping  Division  of  the 
Minidoka  Project,  the  Secretary  of  the  Interior  adopted 
the  allocation  of  the  costs  of  the  various  features  of  said 
project  common  to  the  Gravity  Division  and  the  Pumping 
Division  that  had  been  made  by  the  Board  of  Review  and 
approved  by  the  Central  Board  of  Cost  Review  of  the 
United  States  Reclamation  Service. 

4.  That  since  the  report  of  the  Board  of  Review  was 
made  the  proportion  of  the  cost  of  the  diversion  dam  and 
spillway,  power  plant  and  transmission  lines  that  were 
charged  to  the  Pumping  Division  (Burley  District)  have 
never  been  changed  or  modified  and  that  the  water  that  was 
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appurtenant  to  the  said  Divisions  of  the  Minidoka  Project 
at  the  time  that  the  report  of  the  Board  of  Review  was 
made,  including  water  stored  in  the  storage  works,  lias  at 
all  times  been  divided  between  the  two  districts  on  the 
basis  of  66.5%  to  the  Gravity  Division  and  33.5%  to  the 
Pumping  Division. 

5.  That  before  entrvmen  and  land  owners  on  lands  within 
the  Pumping  Division  of  the  Minidoka  Project  could  pro¬ 
cure  water  for  said  lands  from  the  irrigation  system  con¬ 
structed  by  the  United  States,  they  were  required  to,  and 

each  of  them  did,  make,  execute  and  deliver  to  the 
146  United  States  a  water  right  application  for  water  to 

be  used  upon  and  in  the  irrigation  of  their  lands. 
That  by  the  terms  of  said  water  right  application,  they,  and 
each  of  them,  did  covenant  and  agree  to  pay  to  the  United 
States  for  water  so  made  available  for  the  irrigation  of 
their  lands,  the  sum  per  irrigable  acre  that  was  fixed,  deter¬ 
mined  and  announced  bv  the  Secretarv  of  the  Interior  in  the 

•  i 

public  notice  of  the  3rd  day  of  November,  1915. 

6.  That  the  sums  agreed  to  be  paid  for  the  use  of  the 
said  water  were  sufficient  to  repay  to  the  United  States 
the  entire  cost  of  the  irrigation  svstem  constructed  bv  the 
United  States  for  the  irrigation  of  the  lands,  including  the 
power  plant  and  transmission  lines  constructed  by  the 
United  States  for  use  in  connection  with  the  irrigation  of 
said  lands,  as  allocated,  fixed  and  specified  by  the  report 
of  the  Board  of  Review  dated  June  15,  1915,  which  was  ap¬ 
proved  by  the  Central  Board  of  Cost  Review,  dated  Sep¬ 
tember  27,  1915. 

7.  That  on  the  15th  day  of  March,  1926,  the  Burley  Irri¬ 
gation  District  entered  into  a  contract  with  the  United 
States  wherein  and  whereby  the  United  States  transferred 
to  the  District,  effective  April  1st,  1926,  the  operation  and 
maintenance  of  the  following  described  canals  of  the  South 
Side  Pumping  Division,  to-wit;  First  Lift  or  “O’’  Canal: 
Second  Lift  or  “H”  Canal,  and  Third  Lift  or  “J”  Canal, 
together  with  all  branch  canals  and  laterals  theretofore  op¬ 
erated  by  the  United  States  and  receiving  water  from  the 
above  described  canals  and  all  structures  on  said  canals 
and  laterals.  Effective  March  1st,  1927,  the  United  States 
transferred  to  the  District,  in  addition  to  the  works  above 
specified,  the  operation  and  maintenance  of  the  three  pump- 
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ing  plants  in  connection  with  the  South  Side  Pumping  Di¬ 
vision,  known  as  the  “First  Lift  Pumping  Plant”,  “Sec¬ 
ond  Lift  Pumping  Plant”  and  “Third  Lift  Pumping 
Plant”.  All  of  which  are  referred  to  in  said  contract  as 
“Transferred  Works”.  That  before  the  United 
147  States  would  enter  into  the  said  contract  with  the 
Burley  Irrigation  District,  it  required  that  the  ques¬ 
tion  of  entering  into  said  contract  lie  submitted  to  the  vote 
of  entrymen,  land  owners  and  water  users  within  the 
Pumping  Division,  (Burley  Irrigation  District).  That  the 
said  election  was  dulv  held  on  the  3rd  dav  of  March,  192(1, 
and  522  entrymen,  land  owners  and  water  users  voted  i:i 
favor  of  entering  into  said  contract  and  98  voted  against 
it.  That  thereafter,  the  said  contract  was  entered  into  and 
ever  since  said  time,  the  Burley  Irrigation  District  ha> 
been  operating  and  maintaining  the  transferred  works  and 
collecting  and  paying  to  the  United  States  all  construction 
and  operation  and  maintenance  charges,  and  by  the  terms 
of  said  contract  it  became  and  ever  since  has  been  and  now 
is  primarily  liable  for  the  payment  thereof  to  the  United 


States. 

8.  That  the  original  construction  cost  of  the  power  planj 
of  the  Minidoka  Project  as  shown  by  the  books  of  the  Bui 
reau  of  Reclamation  was  the  sum  of  $455,317.40:  that  $20, 


033.96  or  4.4%  was  charged  to  the  Gravity  Division  (Mini¬ 
doka  Irrigation  District)  and  $435,283.40  or  95.0*3  to  the 
South  Side  Pumping  Division  (Burley  Irrigation  District). 
That  the  construction  cost  of  the  transmission  lines  tha 
were  constructed  and  included  in  the  report  of  the  Boa  re, 
of  Review  as  a  part  of  the  construction  cost  of  the  Projeci 
was  $66,754.16,  and  was  charged  against  the  respective  di¬ 
visions  as  follows;  to  the  South  Side  Pumping  Division 
$63,985.57,  or  95.S6%  and  to  the  Gravity  Division.  $2.76*.49 
or  4.14%  and  that  the  said  original  charges  have  never 
been  changed  or  modified. 

9.  That  during  the  non-irrigation  season,  electrical  en¬ 
ergy  generated  at  the  Minidoka  Power  Plant  has  been  sold 
upon  the  Minidoka  Project  and  within  the  Burley  and  Mini¬ 
doka  Irrigation  Districts  to  users  for  commercial  power 
purposes.  That  after  the  completion  of  the  project,  the 
proceeds  from  the  sale  of  such  surplus  energy  were  applied 
to  the  expansion  and  improvement  of  the  commer- 
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148  cial  power  unit  of  said  project,  including  the  con¬ 
struction  and  extension  of  the  transmission  lines, 
construction  and  equipment  of  substations,  until  the  year 
1915,  at  which  time  and  continuously  thereafter  down  to  the 
present  time,  the  sale  of  surplus  energy  has  resulted  in 
profits  each  year  as  follows,  to-wit; 


Accumulated  to  April  1,  1926 
April  1,  1926  to  December  31,  1926 
January  1,  1927  to  December  31,  1927 
January  1,  1928  to  December  31,  1928 
January  1,  1929  to  December  31,  1929 
January  1,  1930  to  December  31,  1930 
January  1,  1931  to  December  31,  1931 
January  1,  1932  to  December  31,  1932 
January  1,  1933  to  December  31,  1933 
January  1,  1934  to  December  31,  1934 
January  1,  1935  to  December  31,  1935 


$354,509.85 

47,188.38 

62,665.52 

91,766.37 

101,184.72 

119,159.71 

130,979.24 

111,426.92 

114,953.15 

97,158.79 

119,128.78 


Total  to  December  31,  1935  $1,350,021.43 

That  after  deducting  $300,000.00,  the  same  was  divided 
between  the  Burley  and  Minidoka  Irrigation  Districts,  as 
follows,  to-wit ; 

Burley  Irrigation  District  95.6%  or  $889,933.37 

Minidoka  Irrigation  District  4.4%  or  40,959.28 

10.  That  on  the  2nd  day  of  December,  1916,  the  United 
States  of  America  entered  into  a  contract  with  the  Mini¬ 
doka  Irrigation  District.  That  among  other  things  the 
said  contract  provides:  “That  under  the  provisions  of 
Section  5  of  the  said  Reclamation  Extension  Act,  the 
United  States  will,  on  the  1st  day  of  January,  1917,  de¬ 
liver  to  the  district  possession  of  the  Main  North  Side 
Canal  of  the  Minidoka  Project  and  all  laterals  and  sub¬ 
laterals  in  connection  therewith,  the  lateral  system  of  the 
Gravity  section  of  the  Minidoka  Project  on  the  South  Side 
of  Snake  River  and  the  drainage  system  of  the  gravity 
section  of  the  Minidoka  Project,  to  be  cared  for,  operated 
and  maintained  by  the  district  at  its  own  cost  and  expense 
and  the  district  will  on  that  said  date  take  possession 
thereof  and  will  care  for,  operate  and  maintain  the  same 
in  full  compliance  with  the  provisions  of  the  Reclamation 
Law.  ’  9 
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That  in  pursuance  of  said  contract,  the  United  States  did 
on  the  1st  day  of  January,  1917,  turn  over  and  dif- 
149  liver  to  the  Minidoka  District  possession  of  tli|e 
Main  North  Side  canal  of  the  Minidoka  Project  an|tl 
all  laterals  and  sublaterals  in  connection  therewith  the  lat¬ 
eral  system  of  the  gravity  section  of  the  Minidoka  Project 
on  the  South  side  of  Snake  River,  and  the  drainage  svstein 
of  the  gravity  section  of  the  Minidoka  Project  to  lie  cared 
for,  operated  and  maintained  by  the  district  at  its  ow  i 
costs  and  expense,  and  ever  since  said  time,  the  Minidok  i 
Irrigation  District  has  operated  and  maintained  the  same. 

11.  That  the  Secretary  of  the  Interior  first  announced 
the  profits  from  the  sale  of  power  generated  at  the  Mini¬ 
doka  Power  Plant  on  October  23,  1928.  That  before  an¬ 
nouncing  the  accumulated  net  profits  from  the  operation 
of  the  power  plant,  he  deducted  and  reserved  the  sum  ojt’ 
$300,000.00,  which  was  applied,  under  appropriation  ainjl 
authority  of  Congress,  in  the  construction  of  a  sixth  uni 
at  the  Minidoka  Power  Plant  at  a  cost  of  $151,314.03.  Tha 
by  the  construction  of  said  sixth  unit,  the  generating  ca 
pacify  of  the  power  plant  at  the  Minidoka  Dam  was  in 
creased  to  10,000  k.  w.  That  between  the  1st  day  of  Feb 
ruary,  1927  and  the  1st  day  of  February,  1928,  it  con 
structed  a  switchyard  at  the  power  plant  at  a  cost  of 


$26,460.01,  and  during  the  years  of  1929  and  1930,  the 
United  States  constructed  at  said  power  plant  an  intercon¬ 
necting  substation  at  a  cost  of  $82,914.29;  that  all  of  the 
said  improvements  were  made  with  and  paid  for  from  the 
$300,000.00  that  was  deducted  by  the  Secretary  of  the  In 
terior  from  the  accumulated  net  profits  from  the  operation 
of  the  power  plant  before  determining  and  announcing  tin 


same. 

12.  That  from  the  rear  1910  until  the  1st  dav  of  Oc 

•  » 

tober,  1934,  an  amount  of  water  has,  each  year,  been  turned 
thru  the  penstocks  of  the  Minidoka  power  house  to  gener¬ 
ate  sufficient  electricity  to  supply  the  power  demands  on 
the  Minidoka  Project  during  the  non-irrigation  season,  and 
that  the  amount  of  water  decreed  to  the  United  States  and 
the  Secretary  of  the  Interior  for  power  purposes, 
150  set  forth  in  paragraph  29  of  the  complaint  of  tin] 
plaintiff,  if  used  to  generate  power  at  the  Minidokaj 
power  plant,  is  adequate  to  generate  sufficient  power  to 
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supply  the  power  demands  on  the  Burley  and  Minidoka 
Irrigation  Districts  during  the  non-irrigation  season. 

13.  That  during  the  year  of  1935,  there  was  used  for 
commercial  power  thru  the  commercial  power  distributing 
system  of  the  Minidoka  Project,  21,646,705  k.  w.  h.,  of 
which  9,812,925  k.  w.  h.  was  used  on  the  Minidoka  District 
and  in  the  town  of  Minidoka,!  and  11,833,780  k.  w.  h.  was 
used  on  the  remainder  of  the  project  and  in  the  town  of 
Albion.  That  the  total  commercial  power  revenue  for  the 
year  1935  was  $149,794.34.  That  the  revenue  from  the  sale 
of  power  on  the  Minidoka  Irrigation  District  and  to  the 
town  of  Minidoka,  amounted  to  the  sum  of  $61,954.76  and 
the  revenue  from  the  sale  of  power  on  the  remainder  of 
the  project  and  the  town  of  Albion,  amounted  to  the  sum 
of  $87,839.58. 

14.  That  at  all  times  since  the  contract  between  the 
United  States  and  the  Idaho  Power  Company,  bearing  date 
the  1st  day  of  October,  1934,  attached  to  plaintiff’s  bill  of 
complaint  as  Exhibit  7,  and  the  contract  between  the  United 
States  and  the  Minidoka  Irrigation  District,  bearing  date 
the  1st  day  of  January,  1935,  attached  to  plaintiff’s  bill  of 
complaint  as  Exhibit  10,  were  entered  into  the  defendant 
has  refused  and  does  now  refuse  to  turn  down  a  supply  of 
water  sufficient  to  generate  at  the  Minidoka  Power  plant 
electrical  energy  to  meet  the  power  demands  on  the  Mini¬ 
doka  Project  during  the  non-irrigation  season.  That  if 
the  water  that  was  decreed  to  the  United  States  or  the  Sec¬ 
retary  of  the  Interior  for  power  purposes  in  the  decrees  re¬ 
ferred  to  in  the  complaint  of  the  plaintiff  were  turned 
down  it  would  generate  at  the  Minidoka  Power  plant  suffi¬ 
cient  power  to  meet  the  power  demands  on  the  Minidoka 
Project  during  the  non-irrigation  season.  That  since  the 

said  contracts  were  entered  into  the  Minidoka  Power 
151  plant  has  been  operated  only  to  the  extent  that  the 

same  can  be  operated  with  the  water  required  to  be 
turned  down  to  fill  the  power  demands  of  the  Idaho  Power 
Company  below  the  Milner  Dam  and  water  required  for 
domestic  and  stock  purposes  for  the  Twin  Falls  North 
Side  and  Twin  Falls  South  Side  Canal  Companies,  until 
such  time  or  times  as  the  American  Falls  Reservoir  was 
full  or  had  filled  to  such  an  extent  that  the  defendant  was 
desirous  of  turning  additional  water  down  Snake  River. 
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That  the  water  that  was  decreed  to  the  Secretary  of  the 
Interior  or  the  United  States  under  the  decrees  referred 
to  in  the  complaint  of  the  plaintiff  for  power  purposes  has 
been  and  now  is  being  stored  in  American  Falls  Reservoir. 
The  plaintiff,  the  Burley  Irrigation  District,  has  no  storage 
capacity  in,  and  has  no  right  to  use  water  stored  in  the 
American  Falls  Reservoir. 

15.  That  during  the  years  of  1935-1936,  the  American 
Falls  Reservoir  filled  on  the  lltli  day  of  Mav,  1936.  That 
after  the  Reservoir  filled  and  during  the  months  of  May 
and  June,  1936,  620,000  acre  feet  of  water  was  wasted 
over  Milner  dam. 

That  during  the  years  1936-1937,  the  American  Falls 
Reservoir  filled  on  the  25th  day  of  March,  1937.  That 
after  the  reservoir  filled  and  during  the  spring  of  1937, 
344,000  acre  feet  of  water  was  wasted  over  Milner  dam. 

That  during  the  years  of  1937-1938,  the  American  Falls 
Reservoir  filled  on  the  30th  day  of  March,  1938,  and  there 
was  wasted  over  Milner  Dam,  during  the  spring  of  19.38, 
1,310,000  acre  feet  of  water. 

16.  That  the  power  that  has  been  and  is  being  received 
from  the  Idaho  Power  Company,  as  power  generated  at 
the  Black  Canyon  Power  plant,  has  been  and  is  being  dis¬ 
tributed  thru  the  transformers,  sub-stations,  switch- 

152  yards,  transmission  lines  and  other  equipment,  the 
cost  of  which  was  either  charged  to  the  Minidoka 

Project,  or  were  constructed  with  proceeds  from  the  sab* 
f' f  power  generated  at  the  Minidoka  Power  plant. 

Dated  this  6  day  of  February,  1939. 

S.  T.  LOWE, 

Attorney  for  Plaintiff. 

E.  BARRETT  PRETTY  MAN, 
Attorney  for  Plaintiff. 

153  Defendant's  Response  to  Plaintiff's  Request 

for  Ad  missions  Under  Ride  36 

Filed  February  21  1939 

#  •  • 

In  response  to  the  plaintiff’s  request,  pursuant  to  the 
provisions  of  Rule  36,  that  the  defendant  make  certain  ad¬ 
missions,  the  defendant,  reserving  all  pertinent  objections 
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as  to  the  relevancy,  competence  and  admissibility  of  the 
facts  involved,  states  as  follows: 

I 

That  he  admits  that  the  documents  attached  to  the  plain¬ 
tiff’s  bill  of  complaint  and  marked  Exhibits  1  to  10,  with 
the  exception  of  Exhibits  8  and  1),  are  proper  copies  of  the 
original  documents,  but  he  asserts  that  certain  typographi¬ 
cal  errors  exist  therein  as  follows: 

On  page  1  of  Exhibit  1  in  line  12:  The  word  “point” 
should  read  “plant”. 

On  page  2  of  Exhibit  1  in  line  6:  The  numbers  12  and 
13  should  read  13  and  14. 

On  page  3  of  Exhibit  1  in  line  24:  The  word  “demands” 
should  read  “demand”  and  the  word  “draws”  should  read 
“throws”. 

On  page  4  of  Exhibit  1  on  lines  30  and  33:  The  word 
“Ross”  should  read  “Roes”. 

On  page  5  of  Exhibit  1  on  line  15:  The  numbers  12  and 
13  should  read  13  and  14. 

On  page  5  of  Exhibit  1  on  line  29:  The  fraction  Vi 
should  read  M>. 

On  page  6  of  Exhibit  1  on  line  10:  The  amount  $1,039.90 
should  read  $1,059.90. 

On  page  6  of  Exhibit  1  on  line  13:  The  amount  $6,585.60 
should  read  $6,586.60,  and  the  amount  $1,013.70  should  read 
$1,013.78. 

On  page  7  of  Exhibit  1  on  line  3 :  The  number  14  should 
read  15. 

On  page  9  of  Exhibit  1  in  the  column  entitled  “Gravity 
Unit”:  The  second  amount  which  reads  54.10  should  read 
1254.10,  and  the  third  amount  in  that  column  which  reads 
1217.60  should  read  1417.60.  In  the  column  entitled  “So. 
Side  Pumping  Unit”  the  fourteenth  amount  which  reads 
213469.61  should  read  213459.61. 

On  page  10  of  Exhibit  1  in  the  column  entitled  “Fea¬ 
ture”:  The  sixteenth  categorv  which  reads  O.  &  M.  Con- 
struction  should  read  O.  &  M.  during  Construction.  In  the 
second  column  entitled  “Cost  to  December  31,  1914”  the 
third  amount  which  reads  645,130.50  appears  on  the 
154  original  as  645:30.50.  In  the  same  column  the  eighth 
amount  which  reads  67834.32  should  read  67843.32. 
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The  total  of  the  column  entitled  “Estimated  Cost  to  Com¬ 
plete"  which  appears  as  298985.22  should  read  298985.28  in 
the  column  entitled  “Total  Cost"  the  thirteenth  amount 
which  reads  445710.60  should  read  445710.50.  And  the 
total  of  the  said  column  which  reads  551339.69  should  read 
5151339.69. 

In  the  column  entitled  ‘‘Gravity  Unit"  the  fourth  amount 
which  reads  13778.25  should  read  13788.25. 

On  page  13  of  Exhibit  1,  fourth  line  from  the  bottom: 
The  line  63,500  acres :  11.90  should  read  63,500  acres 
(a  11.90. 

On  page  15  of  Exhibit  1  in  the  tabulation  following  line 
13:  The  third  amount  which  reads  349.50  should  read 
349.60.  The  seventh  tabulation  which  reads  707.71  should 
read  717.71.  The  word  “sulvert”  on  the  third  line  from 
the  bottom  of  said  tabulation  should  read  “culvert". 

On  page  1  of  Exhibit  4  on  line  6:  The  phrase  “or  sup¬ 
plementary”  should  read  “and  supplementary”.  And  in 
line  14,  the  citation  (38  Stat.  686)  should  read  (Public 
No.  170). 

On  page  3  of  Exhibit  4,  sixth  lino  from  the  bottom:  The 
phrase  “sounty  of”  Should  read  “county  of”. 

On  page  1  of  Exhibit  6  in  line  7  of  the  fourth  paragraph: 
The  word  “opinion”  should  read  “opinions”.  In  line  8 
of  the  same  paragraph,  the  word  “as”  should  b<>  deleted. 
And  in  line  11  of  the  same  paragraph,  the  word  “whom” 
should  read  “whim”. 

On  page  3  of  Exhibit  7,  seventh  line  from  the  bottom: 
The  number  225000  should  read  255000. 

On  page  3  of  Exhibit  7,  seventh  line  from  the  bottom: 
In  the  fourth  line  from  the  bottom,  the  word  “once”  should 
be  inserted  after  the  word  “or”  and  before  the  word  “dur¬ 
ing”. 

On  page  8  of  Exhibit  7  in  line  12:  The  word  “Power” 
should  be  inserted  after  the  word  “Minidoka”  and  before 
the  word  “Plant”. 

On  page  9  of  Exhibit  7  after  the  signature  of  T.  A.  Wal¬ 
ters  appear  the  numerals  6/4/35.  These  numerals  should 
be  deleted  since  they  do  not  appear  in  the  original. 

On  page  2  of  Exhibit  10  in  the  fifth  line  of  the  quotation 
in  paragraph  9:  The  word  “as”  should  be  deleted. 
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Defendant  further  states  that  the  paging  of  the  afore¬ 
mentioned  exhibits  is  not  identical  with  the  paging  of  the 
original  documents. 

Defendant  also  further  states  that  he  has  no  knowledge 
of  the  correctness  or  genuineness  of  Exhibits  8  and  9,  at¬ 
tached  to  the  plaintiffs  bill  of  complaint,  and  that 
155  he  can  neither  admit  nor  deny  them.  The  purport 
to  be  copies  of  resolutions  adopted  by  the  plaintiff’s 
Board  of  Directors,  of  which  transactions,  personal  to  the 
plaintiff,  the  defendant  has  no  personal  knowledge. 

n 

1.  That  he  denies  that  any  part  of  the  cost  of  construct¬ 

ing  the  Minidoka  Power  Plant,  transmission  lines  and  dam 
was  ever  charged  either  to  the  Burley  Irrigation  District 
or  to  the  Minidoka  Irrigation  District,  or  that  either  of 
said  districts  use  water  diverted  at  the  Minidoka  Dam,  or 
that  said  districts  have  a  right  to  store  water  in  Lake  Wal¬ 
cott.  ; 

That  he  admits  that  the  land  afterwards  included  within 
the  boundaries  of  said  districts  were  the  onlv  lands  against 
which  the  cost  of  construction  of  any  part  of  the  Minidoka 
Power  Plant,  transmission  lines  and  dam  were  charged, 
and  that  the  owners  of  lands  within  said  districts  use  water 
diverted  at  Minidoka  Dam. 

In  further  response,  defendant  alleges  that  part  of  the 
cost  of  transmission  lines  on  the  Minidoka  Project  was 
charged  to  the  Commercial  Power  Division  of  the  project 
and  not  against  any  lands  of  the  project;  that  the  Burley 
Irrigation  District  had  no  interest  in  or  connection  with 
the  Minidoka  Project  prior  to  its  contract  with  the  United 
States  of  March  15,  19*26,  and  that  whatever  rights  or  in¬ 
terest  that  District  may  have  in  the  project  originated  in 
and  are  founded  solely  in  that  contract,  and  that  the  Bur¬ 
ley  Irrigation  District  was  not  even  formed  or  organized 
until  after  the  works  of  the  project  were  constructed:  and 
that  the  United  States  is  the  only  person  having  any  right 
to  store  water  in  Lake  Walcott,  the  reservoir  created  by  the 
Minidoka  Dam. 

2.  That  he  admits  the  facts  stated  in  paragraph  II,  2  of 
the  plaintiff’s  request  for  admissions,  except  that  he  de¬ 
nies  that  the  Board  of  Review  recommended  division  of 
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the  costs  of  the  power  plant  in  accordance  with  the 
156  respective  maximum  summer  demands  for  power, 
denies  that  the  Board  of  Review  recommended  di¬ 
vision  of  the  costs  of  transmission  lines  then  constructed, 
and  included  in  its  report,  on  the  basis  of  95.86  percent  to 
the  Pumping  Division  and  4.14  percent  to  the  Gravity  Di¬ 
vision,  denies  that  the  acreage  of  deeded  and  State  land 
stated  was  18,430  acres  and  that  the  estimated  return  to  the 
United  States  was  $2,785,370. 

Defendant  alleges  that  the  Board  of  Review  recom¬ 
mended  division  of  the  costs  of  the  power  plant  merely  on 
the  basis  of  the  maximum  demands  for  power  of  the  South 
Side  Pumping  Division  and  the  North  Side  Gravity  Divi¬ 
sion;  that  the  Board  of  Review  did  not  designate  per¬ 
centages  of  the  cost  of  any  transmission  facilities  to  be 
charged  to  said  divisions,  but  that  the  board  stated  a  cer¬ 
tain  sum  in  dollars  to  be  so  charged  onlv  for  designated 
lines,  said  sum  including  an  estimated  $30,000  for  future 
construction  which  sum  of  $30,000  lias  never  been  charged 
to  said  divisions  or  the  landowners  thereof;  that  the  acre¬ 
age  of  deeded  and  State  land  stated  was  18,340;  and  that 
the  return  to  the  United  States  estimated  by  the  board  was 
$2,785,307. 

Defendant  further  denies  that  there  was  anv  authoritv 

*  • 

of  law  for  the  appointment  of  the  Board  of  Review  to  con¬ 
sider  the  distribution  of  costs  of  the  Minidoka  Project  or 
for  anv  such  division  of  tin*  costs  or  charges  as  was  recom- 
mended,  and  defendant  alleges  that  the  charges  for  the 
Gravity  Division  lands  of  the  project  had  already  been  ir¬ 
revocably  fixed  by  public  notices  prior  to  the  appointment 
of  the  Board  of  Review,  and  further  that  no  construction 
charges  are  assessable  against  the  districts  but  onlv  against 

C7  C  •  C 


the  lands. 

3.  That  he  denies  that  the  Secretary  adopted  or  approved 

the  allocation  of  costs  approved  by  the  Board  of  Review 

and  the  Central  Board  of  Cost  Review  and  alleges  that  it 

was  legally  impossible  to  adopt  such  allocation  because  the 

charges  on  one  of  the  divisions  (the  North  Side  Grav- 

157  itv  Division)  had  been  previouslv  and  irrevocablv 
•  *  *  • 

fixed  by  public  notices.  Otherwise  defendant  admits 
the  facts  stated  in  paragraph  II,  3  of  the  plaintiff’s  request 
for  admissions. 
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4.  That  he  admits  that  the  facts  stated  in  paragraph  II, 
4  of  the  request  for  admissions  are  substantially  correct. 
In  explanation  the  defendant  states  that  the  costs  are 
charged  only  to  lands  and  that,  after  the  issuance  of  the 
public  notices  for  the  lands  of  the  Pumping  Division,  no 
change  in  those  charges  could  be  made;  that  water  is  not 
due  to  districts  or  divisions  of  the  project  but  only  to  the 
lands  thereof ;  and  that  the  division  of  water  between  the 
lands  of  the  Gravity  Division  and  the  Pumping  Division 
has  not  been  exactly  in  the  proportion  stated  since  there 
have  been  numerous  and  substantial  variations  in  the  de¬ 
liveries  of  water  and  rarely,  if  ever,  an  exact  division  in 
the  proportion  stated. 

5.  That  he  admits  the  facts  stated  in  paragraph  II,  5  of 
the  request  for  admissions. 

6.  That  he  denies  that  the  sums  agreed  to  be  paid  for 
the  use  of  water  were  sufficient  to  repay  to  tin*  United 
States  the  entire  cost  of  the  irrigation  system,  including 
the  power  plant  and  transmission  lines  constructed  by  the 
United  States  for  use  in  connection  with  the  irrigation  of 
said  lands. 

7.  That  he  admits  the  facts  stated  in  paragraph  II.  7  of 
the  request  for  admissions,  but,  in  so  far  as  they  relate  to 
the  substance  of  the  contract  of  March  15,  1926,  In*  alleges 
that  the  whole  document  should  be  before  the  court  and 
that  it  can  best  speak  for  itself.  Defendant  further  states 
that  the  canals,  laterals  and  pumping  plants,  the  operation 
and  maintenance  of  which  were  taken  over  by  the  Burley 
Irrigation  District,  constitute  only  a  minor  portion  of  the 
irrigation  works  serving  the  lands  of  the  District  and  that 

the  major  part  of  said  works  has  always  been  and  is 
158  still  controlled,  operated  and  maintained  by  the 
United  States,  as  appears  from  a  reading  of  the  con¬ 
tract  of  March  15,  1926,  as  a  whole.  The  defendant  alleges 
that  neither  the  water  users  nor  the  District  have  ever 
taken  over  the  care,  operation  or  maintenance  of  the  Mini¬ 
doka  Project  or  any  division  thereof. 

8.  That  he  admits  that  the  original  cost  of  the  power 
plant  and  the  division  of  that  cost,  as  they  appear  on  the 
books  of  the  Bureau  of  "Reclamation  are  as  stated  in  Para¬ 
graph  IT,  8  of  the  request  for  admissions,  but  that  he  de¬ 
nies  that  the  costs  and  divisions  of  costs,  as  they  appear 
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on  the  books  of  the  Bureau  of  Reclamation,  for  those  trans¬ 
mission  lines,  constructed  and  included  in  the  report  of 
the  Board  of  Review,  are  as  stated  in  paragraph  II,  8  of 
the  request  for  admissions.  Defendant  alleges  that  the  re¬ 
port  of  the  Board  of  Review  included  an  estimated  cost  of 
$30,000  for  additional  transmission  lines,  which  amount 
was  nrrrr  charged  on  the  hooks  of  the  Bureau  of  Reclama¬ 
tion  to  any  landowners  of  the  project  and  that  those  books 
show  only  a  total  cost  for  transmission  lines,  not  charged 
to  the  Commercial  Power  Division,  of  $36,754.16  of  which 
$33,985.57  is  carried  as  a  charge  against  lands  of  the  South 
Side  Pumping  Division. 

Defendant  denies  that  any  of  those  figures  or  book  en¬ 
tries  of  said  costs  or  any  distribution  thereof  constitute  a 
charge  against  the  South  Side  Pumping  Division,  the 
Gravity  Division  or  the  lands  of  either.  Defendant  alleges 
that  such  figures  or  book  entries  constitute  merely  a  sys¬ 
tem  of  cost  accounting,  and  that,  at  least  in  so  far  as  the 
Gravity  Division  and  its  lands  are  concerned,  the  charges 
were  irrevocably  determined  by  public  notices  long  prior 
to  the  making  of  the  said  entries  distributing  charges  or 
costs  and  long  prior  to  tin*  report  of  the  Board  of  Review. 

9.  That  he  admits  that,  during  the  non-irrigation  season, 
electric  energy  gem* rated  at  tin*  Minidoka  Power 
159  Plant  has  been  sold  on  the  project  and  within  the 
Burley  and  Minidoka  irrigation  districts  to  users  for 
commercial  power  purposes  and  that  proceeds  from  the 
sale  of  energy  or  power  were  applied  to  expansion  and  im¬ 
provement  of  the  power  features  of  the  project.  The  de¬ 
fendant  admits  that,  except  for  the  period  from  January  1. 
1935  to  December  31,  1935,  the  Secretary  of  the  Interior 
found  profits  from  the  sale  of  electric  energy  to  have  been 
as  set  out  in  the  first  tabulation  appearing  in  paragraph 
IT,  9  of  the  request  for  admissions,  but  defendant  denies 
that  those  were  the  real  profits  or  that  real  profits  existed 
in  such  amounts  and  defendant  alleges  that,  through  ex¬ 
treme  liberality  in  not  taking  into  account  such  items  as 
interest  on  the  Government  investment  in  the  power  facili¬ 
ties  and  depreciation  on  those  facilities,  the  profits  as 
found  greatly  exceeded  the  real  net  profits. 

Defendant  denies  that  profits  from  the  sale  of  energy  or 
power  from  the  Minidoka  Power  Plant  from  January  1, 
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1935  to  December  31,  1935,  were  $119,128.78  or  any  sum 
other  than  that  sum  set  out  in  the  findings  of  the  Secre¬ 
tary  of  the  Interior  quoted  in  paragraph  42  of  the  defen¬ 
dant’s  answer  in  this  cause. 

Defendant  also  denies  that  after  deducting  $300,000,  the 
profits  were  divided  between  the  Burley  and  Minidoka  Ir¬ 
rigation  districts  as  alleged  in  the  last  sentence  of  para¬ 
graph  II,  9  of  the  request  for  admissions. 

10.  That  he  admits  the  facts  stated  in  paragraph  II,  10 
of  the  request  for  admissions,  but  that  he  states  that  the 
contract  of  December  2,  191(5,  should  lx*  before  the  court  in 
whole  and  that  it  would  appear  therefrom  and  that  it  is  the 
fact  that  the  canals,  laterals  and  drainage  works,  the  opera¬ 
tion  and  maintenance  of  which  were  taken  over  by  the 


Minidoka  Irrigation  District,  constitute  only  a  minor  por¬ 
tion  of  the  irrigation  works  serving  the  lands  of  the  Dis¬ 


trict  and  that  the  major  part  of  said  works  has  al- 
160  ways  been  and  is  still  operated  and  maintained  by 
the  United  States.  The  defendant  alleges  that  the 
water  users  or  the  District  have  never  taken  over  the  care, 
operation  or  maintenance  of  the  Minidoka  Project  or  any 
division  thereof. 


11.  The  defendant  denies  that  the  Secretary  of  the  In¬ 


terior  first  announced  the  profits  from  the  sale  of  power 
generated  at  the  Minidoka  Power  Plant  on  October  23, 
1928.  Otherwise  the  defendant  admits  that  the  facts  stated 
in  paragraph  II,  11  of  the  request  for  admissions  are  cor¬ 
rect  subject  to  the  qualification  that  the  $300,000  reserved 
was  not  a  separate  fund,  but  was  included  in  the  Reclama¬ 
tion  Fund  from  which  Congress  appropriated  for  tin*  im¬ 
provements  stated  and  for  other  purposes,  and  subject  to 
the  further  fact  that  the  $300,000  reserved  by  the  Secre¬ 
tary  of  the  Interior  was  reserved  only  from  the  profits  as 
found  by  him  and  had  no  relation  to  the  real  net  profits 
■which  real  net  profits  were  considerably  less  than  said 
amount  because,  in  the  findings,  no  allowances  were  made 
for  interest  or  depreciation  which  were  properly  charge¬ 
able. 


12.  That  he  admits  the  facts  stated  in  paragraph  IT,  12 
of  the  request  for  admissions,  but  he  alleges  that  if  water 
were  used  so  for  generation  of  energy  and  power,  the  water 
would  be,  and  prior  to  October  1,  1934,  was  irretrievably 
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lost  for  irrigation,  that  irrigation  constitutes  the  highest 
function  of  water  in  the  Snake  River  Valley  and  that  pres¬ 
ervation  of  water  for  irrigation  in  that  valley  is  impera¬ 
tive.  Defendant  further  alleges  that  the  Minidoka  Power 
Plant  cannot,  even  if  operated  at  full  capacity  throughout 
the  year,  furnish  the  energy  or  power  necessary  to  maintain 
a  dependable  commercial  power  market  on  a  stable  and 
continuing  basis  or  to  maintain  such  a  market  at  all. 

13.  That  lie  admits  that  during  the  year  1935  there  was 
used  for  commercial  power  through  the  commercial  powei 
distribution  system  of  the  Minidoka  Project  21 ,646,70.: 

KWH,  but  alleges  that  the  works  referred  to  as  the 
161  commercial  power  distribution  system  of  the  Mini¬ 
doka  Project  consist  in  the  main  of  certain  original 
transmission  and  transformer  works  which  were  charged  tc 
a  separate  division  or  account  known  as  the  Commercial 
Power  Division  of  the  Minidoka  Project,  and  which  were 
not  charged  to  the  Burley  Irrigation  District  or  the  lands 
therein  but  to  another  division  of  the  Minidoka  Project 
known  as  the  Commercial  Power  Division,  and  did  not  af¬ 
fect  the  Burley  Irrigation  District  or  the  charges  to  be 
paid  by  the  lands  therein,  and  also  consist  of  certain  trans¬ 
former  and  transmission  works,  substations  and  intercon¬ 
nection  works  constructed  at  a  later  date,  in  part  con¬ 
structed  and  charged  in  the  same  way  and  in  tin*  same  man¬ 
ner  as  the  original  works  and  in  part  provided  for  from 
receipts  secured  from  power  distributed  through  the  origi¬ 
nal  works. 

Defendant  denies  that  9,812,925  KWH  was  used  on  the 
Minidoka  Project  and  in  the  town  of  Minidoka,  and  denies 
that  11,833,780  KWH  were  used  on  the  remainder  of  the 
project. 

The  defendant  denies  that  the  total  commercial  power 
revenue  for  the  year  1935  was  $149,794.34,  or  that  the  reve¬ 
nue  from  the  sale  of  power  on  the  Minidoka  Irrigation  Dis¬ 
trict  and  to  the  town  of  Minidoka  was  $61,954.76  and  that 
the  revenue  from  the  sale  of  power  on  the  remainder  of  the 
project  and  the  town  of  Albion  was  $87,839.58,  but  admits 
that  the  gross  accruals  based  on  bills  for  power  sales  dur¬ 
ing  the  said  year  was  in  the  amount  stated,  part  of  which 
accruals  were  not  collected,  and  alleges  that  the  greater 
portion  of  the  said  power  accruals  were  made  possible  by 
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power  brought  into  the  project  from  outside  sources  and 
was  not  properly  attributable  to  the  Minidoka  Power  Plant. 

14.  That  he  denies  that  at  all  times  since  the  contracts 
bearing  date  of  October  1,  1034  and  January  1,  1035  were 
entered  into  with  the  Idaho  Power  Company  and  the  Mini¬ 
doka  Irrigation  District  respectively,  the  defendant  has  re¬ 
fused  and  does  now  refuse  to  turn  down  a  supply  of  water 
sufficient  to  generate  at  the  Minidoka  Power  Plant 
162  sufficient  energy  to  meet  the  power  demands  on  the 
Minidoka  Project  during  the  non-irrigation  season. 
In  this  respect  the  defendant  alleges  that  he  refused  to  turn 
down  water  sufficient  to  generate  at  the  Minidoka  Power 
Plant  the  amount  of  power  needed  to  meet  the  power  de¬ 
mands  on  the  Minidoka  Project  during  the  non-irrigation 
season  only  when  the  imperative  and  superior  necessity  for 
the  conservation  of  irrigation  water  demanded  that  the 
non-replaeeable  winter  flow  of  water  in  the  Snake  River 
be  conserved  instead  of  being  irretrievably  wasted  in  the 
production  of  power,  and  that  therefore  the  defendant  con¬ 
served  the  winter  flow  of  Snake  River  water  until  such  time 
or  times  as  the  American  Falls  Reservoir  was  full  or  had 
filled  to  such  an  extent  that  thefendant  could  foretell  that 
sufficient  water  would  be  available  for  necessary  irrigation 
purposes  during  the  following  irrigation  season. 

The  defendant  admits  that  the  water  decreed  to  the 
United  States  for  power  purposes  in  the  decrees  referred 
to  in  the  complaint  of  the  plaintiff  would,  if  turned  down, 
generate  at  the  Minidoka  Power  Plant  sufficient  power  to 
meet  the  power  demands  on  the  Minidoka  Project  during 
the  non-irrigation  season.  But  the  defendant  alleges  that 
the  generation  of  such  power  would  be  antagonistic  to  the 
conservation  and  use  of  water  for  irrigation,  the  highest 
use  to  which  the  waters  of  the  Snake  River  can  be  put,  and 
would  result  in  the  production  of  power  whose  value,  be¬ 
cause  it  is  not  a  constant  and  dependable  supply  of  com¬ 
mercial  power  throughout  the  year,  would  be  compara¬ 
tively  small.  The  defendant  further  denies  that,  since  said 
contracts  were  entered  into,  the  Minidoka  Power  Plant  has 
been  operated  only  to  the  extent  that  the  same  can  be  op¬ 
erated  with  the  water  required  to  be  turned  down  to  fill  the 
power  demands  of  the  Idaho  Power  Company  below  the 
Milner  Dam  and  water  required  for  domestic  and  stock 
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purposes  for  the  Twin  Falls  North  Side  and  Twin  Fall* 
South  Side  Canal  Companies,  until  such  time  or  times  a» 
the  American  Falls  Reservoir  was  full  or  had  filled 

163  to  such  an  extent  that  the  defendant  was  desirous  of 
turning  additional  water  down  Snake  River.  In  that 

connection  defendant  alleges  that  during  the  irrigation  sea¬ 
son  the  said  power  plant  has  been  operated  to  full  capacity 
but  all  power  so  produced,  or  substantially  all,  has  been 
necessary  to  fill  the  pumping  requirements  of  the  Hurley 
Irrigation  District  because  of  the  large  and  increasing  de¬ 
mands  of  that  District  for  power  for  pumping  purposes; 
and  that  there  is  no  firm  or  dependable  power  from  the* 
Minidoka  Power  Plant  for  carrying  on  a  dependable  com¬ 
mercial  power  business. 

The  defendant  denies  that  the  water  decreed  to  the  de¬ 
fendant  or  to  the  United  States  by  the  decree  referred  to 
in  the  complaint  of  the  plaintiff  has  been  or  is  now  being 
stored  in  American  Falls  Reservoir. 

15.  That  he  denies  that  in  1935  the  American  Falls  Res¬ 
ervoir  filled  on  May  11  or  any  other  day,  but  he  admits  tha  t 
it  did  so  fill  on  May  11,  1936  and  that  the  other  facts  stated 
in  paragraph  II,  15  of  the  request  for  admissions  are  true. 
Defendant  further  states  that  the  spring  floods  which  filled 
the  reservoir  in  those  years  could  not  have  been  foretold  or 
forecast  in  the  preceding  fall  or  winter  seasons  and  hence 
that  it  was  necessary  to  store  water  during  the  fall  and 
winter  seasons  to  guard  against  repetition  of  the  disas¬ 
trous  water  shortages  which  had  occurred  during  tin*  pre¬ 
ceding  five  vears. 

16.  That  he  admits  the  allegations  of  paragraph  II,  16  of 
the  request  for  admissions,  but  alleges  that  the  transfor¬ 
mers,  substations,  switch  yards  and  transmission  lines  an<|l 
other  equipment  referred  to  as  charged  to  the  Minidok;| 
Project,  consist  in  the  main  of  equipment  charged  and  pai<| 
for  in  the  manner  set  out  in  the  defendant's  reply  to  para¬ 
graph  13,  and  the  defendant  further  alleges  that  such  use 
as  is  made  of  the  said  transformers,  substations,  switcl 

yards  and  transmission  lines  and  other  equipmeni 

164  for  distributing  power  received  in  exchange  for 
Black  Canyon  power  in  no  way  interferes  with  the 

use  of  the  same  equipment  in  distributing  power  used  ir 
the  Burley  Irrigation  District  and  other  points  outside 
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the  Minidoka  Irrigation  District,  and  in  no  way  interferes 
with  the  Minidoka  Power  Plant  or  the  power  there  gener¬ 
ated,  and  that  the  power  received  in  exchange  for  Black 
Canyon  power  pays  its  proportionate  share  of  the  opera¬ 
tion  and  maintenance  cost  of  the  facilities  named  and 
thereby  benefits  the  Minidoka  Project,  including  the  Bur¬ 
ley  District. 

Dated  this  20th  day  of  February,  1939. 

HARRY  SLATTERY, 

Acting  Secretary  of  the 
Interior 

B.  E.  STOUTEMYER 
District  Counsel, 

Bureau  of  Reclamation, 

Portland,  Oregon. 

FREDERIC  L.  KIRGIS, 

First  Assistant  Solicitor, 

Department  of  the  Interior. 

PHINEAS  IXDRTTZ, 

Department  of  the  Interior. 

Attorneys  for  Defendant. 


District  of  Columbia,  ss  : 

I,  Harry  Slattery,  being  duly  sworn,  state  that  I  am  the 
Acting  Secretary  of  the  Interior,  that  I  have  read  the  above 
and  foregoing  answer  and  response  by  me  subscribed  on 
behalf  of  Harold  L.  Ickes,  Secretary  of  the  Interior;  and 
that  I  verily  believe  that  the  facts  set  forth  therein  are 
true. 

HARRY  SLATTERY. 

Subscribed  and  sworn  to  before  me  this  20th  day  of 
Februarv,  1939. 

GLENN  D.  THOMPSON 

(Seal)  Notary  Public  in  and  for  the 

District  of  Columbia. 

My  commission  expires  Oct.  15,  1939. 
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Findings  of  Fact 
Filed  June  27,  1939 
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The  above-entitled  cause  of  action  came  regularly  for 
hearing  before  the  court  on  the  22nd  day  of  March  1939. 
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The  plaintiff  appeared  by  its  attorneys,  S.  T.  Lowe,  E.  Bar¬ 
rett  Prettvman  and  Raymond  Sparks,  and  the  defendant 
appeared  by  his  attorneys,  Frederic  L.  Kinds,  B.  E.  Stout  - 
einver  and  Phineas  Indritz.  Oral  and  documentary  evi¬ 
dence  was  introduced  by  the  parties  plaintiff  and  defendant 
(luring  the  days  of  March  22,  23,  and  24,  and  numerous 
exhibits  having  been  introduced  in  evidence,  the  court  ad¬ 
journed  until  March  29  to  permit  the  court  to  examine  and 
study  the  exhibits.  The  court  having  reconvened  on 
March  29,  oral  arguments  were  made  by  counsel  for  the 
plaintiff  and  defendant,  respectively,  during  the  days  of 
March  29  and  30.  Thereupon,  after  full  consideration  of 
the  plaintiff’s  bill  of  complaint,  the  defendant’s  answer,  tlie 
plaintiff’s  request  for  admissions  under  Pub*  30  of  the  Fed¬ 
eral  Rules  of  Civil  Procedure,  the  defendant’s  response  to 
the  plaintiff’s  request  for  admissions,  all  the  evidence  sub¬ 
mitted  in  this  case  and  the  law  applicable  thereto,  the 
court  hereby  finds  the  facts  to  be: 

1. 

That  the  court  finds  the  facts  to  be  substantially  as  con¬ 
tended  by  the  defendant  during  the  trial  and  as  set  out  in 
defendant’s  answer,  defendant’s  response  to  plaintiff's  re¬ 
quest  for  admissions,  and  the  findings  and  decision  of  the 
Secretary  of  the  Interior  as  to  net  profits  from  tin*  Black 
Canyon  and  Minidoka  power  plants  through  sales  of  powe 
on  tin*  Minidoka  Project  and  towns  adjacent  thereto  during 
tin*  year  1935  as  the  said  findings  are  quoted  in  pn  rag  rap' 
42  of  defendant’s  answer. 


That  the  plaintiff,  Burley  Irrigation  District,  is  , 
l()(i  quasi-municipal  corporation  organized  under  th 
laws  of  the  State  of  Idaho  by  the  water  users  on  t lip 
South  Side  Pumping  Division  of  the  Minidoka  Project. 


3. 

That  the  defendant,  Harold  L.  Ickes,  is  now  and  has  been 
ever  since  March  4,  1933,  the  Secretary  of  the  Interior  o  ? 
the  United  States.  The  United  States  has  not  been  made 
party  to  this  suit. 
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4. 

That  the  Minidoka  Irrigation  District  is  a  quasi-munici¬ 
pal  corporation  organized  under  the  laws  of  the  State  of 

Idaho  bv  the  water  users  on  the  Gravity  Division  of  the 
•  » 

Minidoka  Project.  It  has  not  been  made  party  to  this  suit. 

5. 


That  the  Idaho  Power  Company  is  a  corporation  doing 
business  in  the  States  of  Idaho  and  Oregon.  It  has  not 
been  made  party  to  this  suit. 

6. 


That  the  plaintiff  had  no  interest  in  or  connection  with 
the  Minidoka  Project  prior  to  plaintiff’s  contract  of  March 
15,  1926,  with  the  United  States,  copy  of  which  is  admitted 
in  evidence  as  defendant’s  exhibit  6  and  is  incorporated  by 
reference  herein  and  made  a  part  of  these  findings. 


n 
i  . 


That  the  Minidoka  Project  referred  to  in  the  complaint 
and  answer  herein  and  the  various  divisions  thereof  and 
all  structures  in  connection  therewith,  both  irrigation 
works  and  power  works,  were  constructed  by  the  United 
States  under  the  provisions  of  the  act  of  Congress  of  June 
17,  1902  (32  Stat.  388),  commonly  known  as  the  Federal 
Reclamation  Act  and  acts  supplementary  thereto  and 
amendatory  thereof  (hereinafter  jointly  referred  to  as  the 
Reclamation  Law),  pursuant  to  the  provisions  thereof  di¬ 
recting  that  “the  Secretary  of  the  Interior  is  hereby 
167  authorized  and  directed  to  make  examinations  and 
surveys  for  and  to  locate  and  construct,  as  herein 
provided,  irrigation  works  for  the  storage,  diversion  and 
development  of  waters”,  and  subject  to  the  provisions  of 
the  supplementary  or  amendatory  act  of  Congress  of  April 
16,  1906  (34  Stat.  116),  authorizing  and  providing: 

“That  whenever  a  development  of  power  is  necessary 
for  the  irrigation  of  lands  under  any  project  undertaken 
under  the  said  reclamation  act,  or  an  opportunity  is  af¬ 
forded  for  the  development  of  power  under  any  such  proj¬ 
ect,  the  Secretary  of  the  Interior  is  authorized  to  lease  for 
a  period  not  exceeding  10  years,  giving  preference  to  mu¬ 
nicipal  purposes,  any  surplus  power  or  power  privilege, 
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and  the  moneys  derived  from  such  leases  shall  be  covered 
into  the  reclamation  fund  and  be  placed  to  the  credit  of  {he 
project  from  which  such  power  is  derived:  Provided,  Tl^at 
no  lease  shall  be  made  of  such  surplus  power  or  power  priv¬ 
ilege  as  will  impair  the  efficiency  of  tin*  irrigation  project.” 
and  that  whatever  (if  any)  rights  have  been  acquired  by 
the  plaintiff  were  acquired  subject  to  the  provisions  of  t|he 
said  acts  of  Congress  then  in  force. 

8. 

That  the  Minidoka  Project  is  composed  of  and  includes 
seven  divisions  known  as  follows: 

1.  The  Jackson  Lake  Division; 

2.  The  American  Falls  Reservoir  Division,  which  fur¬ 
nishes  stored  water  directly  or  indirectly  for  the  irrigation 
of  about  90  percent  of  the  million  acres  of  land  which  are 
irrigated  from  the  Snake  River  in  southern  Idaho; 

3.  The  Gravity  Division,  irrigated  for  the  most  part  bv 
gravity.  The  irrigable  lands  of  this  Division  are  now  in¬ 
cluded  in  the  Minidoka  Irrigation  District; 

4.  The  Pumping  Division  or  South  Side  Pumping  Divi¬ 
sion,  the  irrigable  lands  of  which  are  mostly  high  lands  and 
must  be  irrigated  by  pumping  water  up  to  their  level. 
These  lands  are  about  40,000  acres  and  are  now  included 
in  the  Burley  Irrigation  District; 

5.  The  Gooding  Division; 

G.  The  North  Side  Pumping  Division,  for  which  storage 
works  have  been  constructed  but  which  is  undeveloped  jo 
the  extent  that  the  canals  have  not  vet  been  constructed; 

7.  The  Commercial  Power  Division,  to  which  charges 
were  made  for  power  generating  units,  transmission  lines, 
transformers,  substations  and  other  electrical  works  used 
in  the  generation  and  distribution  of  surplus  electric  power 
for  commercial  purposes  including  electrical  heat- 
168  ing,  lighting  and  general  power  purposes. 

9. 

That  the  principal  structures  and  physical  features  of 
the  said  Minidoka  Project  include  the  Jackson  Lake  Dam 
and  Jackson  Lake  Reservoir  located  in  Wyoming  near  the 
boundary  of  the  Yellowstone  National  Park  about  2ol) 
miles  upstream  from  the  Minidoka  Project,  which  reset 
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voir  has  a  storage  capacity  of  about  850,000  acre-feet,  the 
American  Falls  Dam  and  Reservoir  with  storage  capacity 
of  approximately  1,700,000  acre-feet,  Lake  Walcott  Res¬ 
ervoir,  located  immediately  above  the  Minidoka  Dam  and 

7  v 

being  the  backwater  formed  by  the  said  dam,  with  a  capac¬ 
ity  of  about  100,000  acre-feet,  the  Minidoka  Dam  and  spill¬ 
way,  the  canals  and  headworks  supplying  the  Gravity  Di¬ 
vision  of  the  Minidoka  Project  and  Pumping  Division 
thereof,  the  power  plant  and  penstocks  at  the  Minidoka 
Dam  and  its  six  generating  units  with  rated  capacity  of 
10,000  kilowatts  and  the  transmission  lines,  substations, 
transformers  and  other  electrical  works  in  connection 
therewith  and  the  canal  system  for  the  Gooding  Division. 
The  Minidoka  Dam  serves  the  triple  purpose  of  a  diver¬ 
sion  dam,  a  storage  dam  and  a  power  dam.  The  Minidoka 
power  plant  is  incorporated  in  and  forms  a  part  of  the 
Minidoka  Dam,  the  dam  forms  one  of  the  walls  of  the  power 
plant  and  the  penstocks  for  the  power  development  serve 
also  as  outlet  works  for  the  reservoir. 

10. 

The  power  generated  by  the  Minidoka  power  plant  is 
used  primarily  for  pumping  irrigation  water  to  lands  at 
high  levels,  most  of  which  are  in  the  Burley  District  South 
Side  Pumping  Division,  as  well  as  for  drainage  pumping. 
Such  power  as  is  available  from  the  plant  after  those  uses 
are  satisfied  has  been  used  to  supply,  in  so  far  as  it  could, 
the  commercial  power  demands  on  the  Minidoka  Project 
and  in  towns  adjacent  thereto. 

169  11. 

That  the  said  Minidoka  power  plant  and  the  Minidoka 
Dam  with  which  the  same  is  connected  and  the  related 
works  in  connection  therewith  were  constructed  by  the 
United  States  on  public  land  of  the  United  States  under 
authority  of  the  said  Reclamation  Law  and  were  paid  for 
by  the  United  States  with  funds  from  the  special  fund  set 
aside  and  designated  as  the  Reclamation  Fund,  to  be  re¬ 
imbursed  as  provided  in  the  said  Reclamation  Law,  and 
that  the  same  have  been  operated,  maintained  and  con¬ 
trolled  by  the  United  States  ever  since  the  construction 
thereof,  the  cost  of  operation  and  maintenance,  however, 
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being  reimbursed  to  the  United  States  by  the  water  users 
(or  the  district  in  which  their  lands  are  located)  and  in  part 
out  of  the  gross  receipts  from  sale  of  power. 

12. 

That  all  of  the  irrigation  works  constructed  by  the 
United  States  in  connection  with  the  various  divisions  of 
the  said  Minidoka  Project  were  constructed  under  the  pro¬ 
visions  of  the  said  Reclamation  Law. 

13. 

That  the  Gravity  Division  of  the  Minidoka  Project  has 
rights  in  and  receives  stored  water  from  the  American 
Falls  Reservoir  and  constitutes  a  part  of  the  total  of  about 
900,000  acres  of  irrigated  land  which  receives  water  from 
the  American  Falls  Reservoir  directly  or  indirectly. 

14. 

That  about  400,000  acre-feet  of  the  storage  capacity  of 
American  Falls  Reservoir  has  been  constructed  for  and  is 
being  reserved  for  use  on  the  proposed  North  Side  Pump¬ 
ing  Division  of  the  Minidoka  Project  but  is  being  leased 
temporarily  pending  the  construction  of  the  canal  system 
for  that  division.  That  during  the  year  1935,  the  plaintiff 
shared  in  such  leased  capacity  to  the  extent  of  50,000  acre- 
feet  of  capacity  and  enjoyed  the  benefit  of  the  improved 
water  supply  made  available  for  storage  in  the  res- 
170  ervoir  under  the  water  conservation  plan  put  into 
effect  by  the  Seeretarv  of  the  Interior  in  connection 
with  the  contract  of  October  1,  1934,  with  the  Idaho  Power 
Company,  although  by  reason  of  water  shortage  it  was  im¬ 
possible,  even  with  the  conservation  plan  in  effect,  to  de¬ 
liver  water  to  the  full  extent  of  the  leased  capacity.  Since 
the  year  1935  the  plaintiff  has  had  no  lease  of  space  in  the 
American  Falls  Reservoir  and  has  not  used  any  of  the 
water  stored  therein  except  on  an  exchange  basis  with  par¬ 
ties  located  above  the  reservoir  who  owned  rights  in  the 
reservoir. 

15. 

That  the  transmission  lines  and  transformers  in  connec¬ 
tion  with  the  said  Minidoka  power  plant  and  those  used  in 
the  distribution  and  transmission  of  power  therefrom  were 
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also  constructed  by  the  United  States  under  the  Reclama¬ 
tion  Law  and  paid  for  out  of  the  said  Reclamation  Fund, 
and  that  all  irrigation  and  power  works  in  connection  with 
the  project  were  constructed  either  on  public  lands  of  the 
United  States  or  on  lands  or  rights  of  way  purchased  by 
the  United  States  for  that  purpose. 

16. 

That  the  works  referred  to  as  the  commercial  power  dis¬ 
tribution  system  of  tin*  Minidoka  Project,  including  most 
of  the  transmission  lines  and  transformers  in  connection 
with  the  said  project,  consist  in  the  main  of  certain  original 
transmission  and  transformer  works  which  were  charged 
on  tin*  books  to  a  separate  division  or  account  known  as 
the  Commercial  Power  Division  of  the  Minidoka  Project 
and  were  not  charged  to  the  Burley  Irrigation  District  or 
the  lands  of  the  South  Side  Pumping  Division  but  to  an¬ 
other  division  of  the  Minidoka  Project  known  as  the  Com¬ 
mercial  Power  Division  and  also  consist  of  certain  trans¬ 
former  and  transmission  works,  substations  and  intercon¬ 
nection  works  constructed  at  a  later  date,  in  part 
171  constructed  and  charged  in  the  same  way  in  the 
same  manner  as  the  original  works  and  in  part  pro¬ 
vided  for  from  receipts  secured  from  power  distributed 
through  the  original  works.  That  part  of  the  power  sys¬ 
tem  not  charged  to  the  Commercial  Power  Division  was 
charged  to  and  is  to  be  repaid  by  the  water  users  or  the 
districts  which  include  their  lands. 

It. 

That  certain  minor  works,  or  ‘‘transferred”  works,  such 
as  laterals,  sublaterals  and  pumping  substations  are  now 
being  operated  and  maintained  by  the  Minidoka  Irrigation 
District  and  the  Burley  Irrigation  District,  respectively, 
under  contracts  later  made  with  the  United  States.  But 
all  the  major  irrigation  and  power  works,  or  “reserved” 
works,  which  include  all  the  works  in  connection  with  the 
various  divisions  of  the  Minidoka  Project  except  the  trans¬ 
ferred  works,  have  ever  since  their  construction  been  op¬ 
erated,  maintained  and  controlled  by  the  United  States. 
Those  reserved  works  include  all  dams,  reservoirs,  power 
plants  and  power  distribution  facilities.  The  right  of  the 
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United  States  to  operate,  maintain  and  control  the  re¬ 
served  works  is  recognized  in  the  contract  of  March  15, 
192b,  between  the  United  States  and  tin*  Burlev  Irrigation 
District.  Tin*  transferred  works  are  of  much  less  impor-J 
tancc  and  of  much  less  value  than  the  reserved  works. 

18. 

That  the  lands  of  the  Snake  River  Valley,  including  the 
lands  of  the  various  divisions  of  the  Minidoka  Project  and 
the  entire  900,000  acres  which  receive  water  directly  or 
indirectly  from  the  American  Falls  Reservoir  are  in  their 
natural  condition  arid  and  incapable  of  producing  agricul¬ 
tural  crops  without  irrigation  but  are  fruitful  and  produc¬ 
tive  when  irrigated. 

•  19. 

That  the  average  annual  rainfall  for  the  irrigated  por¬ 
tion  of  the  Snake  River  Valley  in  southern  Idaho 
172  varies  from  about  eight  inches  per  year  to  12  inches 
per  year.  That  in  their  natural  condition  the  said 
lands  were  covered  with  sagebrush  and  other  similar  des¬ 
ert  plants.  That  irrigation  farming  is  the  fundamental 
industry  of  southern  Idaho  in  general  and  the  Snake  River 
Valley  and  Minidoka  Project  in  particular  and  that  the 
Snake  River  is  the  main  source  of  the  water  supply  for 
such  irrigation  farming.  That  the  entire  community,  both 
the  urban  communitv  and  the  rural  communitv,  and  the 
entire  economic  life  and  civilization  of  the  region  is  de¬ 
pendent  directly  or  indirectly  upon  irrigation  water  for 
the  production  of  crops.  That  on  the  Minidoka  Project 
the  average  size  of  the  farm  units  is  about  50  acres  for 
each  unit.  That  each  unit  on  the  average  supports  two 
families  on  the  project,  one  located  on  the  farm  and  one 
located  in  one  of  the  towns,  near  or  on  the  project,  the 
town  population  in  the  project  towns  being  approximately 
the  same  as  the  population  residing  on  the  farms,  so  that 
on  the  average  each  25  acres  of  project  lands  supports  one 
family  on  the  project  directly  or  indirectly. 

20. 

That  the  principal  crops  are  potatoes,  sugar  beets,  hay, 
grain  and  beans.  During  the  spring  months  up  to  and  in- 
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eluding  a  part  of  the  month  of  June  there  is  usually  suffi¬ 
cient  Hood  water  in  the  Snake  River  from  melting  snows 
in  the  mountains  and  other  natural  sources  of  supply  to 
provide  the  required  water  supply  for  irrigation  purposes, 
but  that  during  the  last  half  of  the  irrigation  season  the 
farms  of  the  Snake  River  Valley  in  general,  including  those 
on  the  various  divisions  of  the  Minidoka  Project,  are  de¬ 
pendent  largely,  and,  in  the  case  of  the  Minidoka  Project, 
mainly  on  the  stored  water  from  the  various  reservoirs 
which  have  been  constructed  by  the  United  States  on  Snake 
River  as  portions  or  divisions  of  the  Minnidoka  Project. 
That  the  most  valuable  crops  per  acre  are  the  potatoes, 
sugar  beets  and  beans  for  which  water  in  the  later 
173  part  of  the  irrigation  season  is  particularly  neces¬ 
sary.  In  verv  dry  vears,  when  the  snowfall  is  lim- 
ited,  it  has  been  necessary  to  start  using  storage  water  as 
early  as  April  or  May,  thereby  reducing  the  amount  of 
stored  water  available  for  the  later  part  of  the  irrigation 
season. 

21. 

That  there  has  been  in  recent  years  an  increase  to  a 
great  extent  in  crops  for  which  late  water  is  essential.  That 
the  increase  in  irrigation  acreage  in  Wyoming  in  recent 
years  has  tended  to  reduce  the  amount  of  water  reaching 
the  Idaho  State  line  from  the  Snake  River  and  that,  to¬ 
gether  with  some  increased  irrigation  from  Snake  River 
in  Idaho  and  the  increasing  importance  and  area  of  crops 
of  more  value  per  acre  particularly  dependent  on  late 
water,  has  largely  increased  the  demand  and  need  for  ir¬ 
rigation  water  from  Snake  River,  particularly  during  the 
last  half  of  the  irrigation  season  when  maturing  crops  es¬ 
pecially  need  water.  That  serious  water  shortages  oc¬ 
curred  in  Snake  River  Valley  from  1931  to  1934,  inclusive, 
and  that  a  particularly  severe  shortage  occurred  during  the 
year  1934.  The  year  1935  was  also  a  year  of  low  water. 
The  stream  flow  had  been  below  normal  for  a  series  of 
years  and  the  ground  water  was  drained  to  low  levels. 

22. 

That  the  said  water  shortages  were  due  in  part  to  the 
fact  that  the  stream  flow  was  much  below  normal  during 
the  5-year  period  above  referred  to  and  in  part  to  the  in- 
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creased  water  requirements  above  referred  to  and  in  part 
to  diversions  in  Wyoming  on  the  tributaries  of  Snake  River 


for  additional  lands  recently  brought  under  irrigation  in 
that  State. 


23. 


That  severe  crop  losses  occurred  throughout  the  Snake 
River  Valley  in  general  during  the  5-vear  period  from  1931 
to  1935  and  that  the  said  losses  were  especially  severe  dur¬ 
ing  the  year  1934  on  account  of  water  shortage  and 
174  the  failure  of  the  American  Falls  Reservoir  to  till 
to  full  capacity  during  the  years  above  referred  to. 
That  one  of  the  causes  which  directly  contributed  to  the 
failure  of  the  American  Falls  Reservoir  to  fill  during  the 
years  from  1929  to  1935,  inclusive,  and  the  resulting  water 
shortages  was  the  use  of  large  amounts  of  the  winter  flow 
water  of  Snake  River  in  the  operation  of  tin*  power  plant 
at  tin*  Minidoka  Dam.  That  the  Minidoka  Dam  and  power 
plant  are  located  below  the  American  Falls  Reservoir. 
That  there  is  no  reservoir  below  the  power  plant  in  which 
water  can  be  stored  or  conserved  after  it  has  been  used  in 
developing  power  at  the  power  plant. 

24. 


That  the  water  used  for  power  development  at  Minidoka 
power  plant  in  the  winter  time,  except  for  a  small  part 
thereof  taken  out  below  for  domestic  and  municipal  pur¬ 
poses,  Hows  on  down  the  Snake  River  and  ultimately  reaches 
the  Pacific  Ocean  and  is  wasted  so  far  as  irrigation  is  con¬ 
cerned.  The  amount  of  water  annually  thus  wasted  for 
irrigation  use  formerly  by  the  discharge  of  water,  not 
otherwise  required  to  be  turned  downstream,  to  operate 
the  Minidoka  Power  plant  during  the  nonirrigation  season 
was  over  225,000  acre-feet,  or  about  enough  to  irrigate  all 
the  lands  in  the  South  Side  Pumping  Division  of  the  Bur¬ 
ley  Irrigation  District.  Such  waste  of  water  is  inimical 
to  the  imperative  need  for  preservation  of  irrigation  in  the 
Snake  River  Valley. 

25. 


That  for  the  purpose  of  conserving  water  and  preventing 
as  far  as  possible  the  repetition  of  the  disastrous  water 
shortages  of  the  preceding  four  years  and  also  for  the  pur- 
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pose  of  bringing  to  the  Minidoka  Project  an  additional  sup¬ 
ply  of  power  to  meet  the  constantly  increasing  power  de¬ 
mands  on  that  project  the  Secretary  of  the  Interior  entered 
into  a  contract  with  the  Idaho  Power  Company,  under 
which  the  company  agreed  to  deliver  to  the  Minidoka  Proj¬ 
ect  during  the  irrigation  season  such  amount  of  power  as 
might  be  needed  thereon  up  to  7,500  kilowatts  of 
175  which  3,500  kilowatts  were  to  be  breakdown  power 
only  and  4,000  kilowatts  firm  power,  the  term 
“breakdown  power”  being  used  to  describe  power  to  be 
furnished  in  case  of  temporary  emergencies  due  to  break¬ 
down  in  machinery  or  equipment  or  similar  causes  and  the 
term  “firm  power”  being  used  to  designate  power  to  be 
available  as  needed  to  supply  the  ordinary  demands  of  the 
Minidoka  Project  business  during  the  irrigation  season, 
that  is,  to  supply  the  excess  demand  on  the  said  project 
over  and  above  the  amount  available  from  the  Minidoka 
power  plant.  That  it  also  agreed  to  furnish  such  nonirri¬ 
gation  season  power  up  to  10,000  kilowatts  as  might  be  re¬ 
quired  on  the  Minidoka  Project  during  the  nonirrigation 
season.  That  in  consideration  of  or  in  exchange  for  the 
power  agreed  to  be  furnished  by  the  Idaho  Power  Company 
the  United  States  agreed  to  forego  during  the  term  of  the 
contract  its  right  to  build  a  proposed  power  plant  of  its 
own  at  American  Falls  and  to  extend  to  run  concurrently 
with  the  contract  in  question  for  a  term  of  25  years,  un¬ 
less  sooner  terminated  by  the  United  States,  a  contract 
under  which  the  power  developed  at  the  Government’s 
Black  Canyon  Power  Plant,  located  on  the  Payette  River 
in  western  Idaho  (a  plant  constructed  under  the  Reclama¬ 
tion  Act  in  connection  with  the  Boise  Project),  was  deliv¬ 
ered  to  the  power  company,  the  said  transaction  consti¬ 
tuting  in  effect  an  exchange  of  power  between  the  Gov¬ 
ernment  and  the  company  under  which  the  company  took 
the  Black  Canyon  power  from  the  Government’s  plant  near 
Emmett,  Idaho,  and  in  exchange  therefor  delivered  power 
to  the  Minidoka  Project,  both  during  the  winter  season  and 
the  summer  season. 

26. 

That  the  winter  power  secured  from  the  Idaho  Power 
Company  in  exchange  for  the  Black  Canyon  power  made 
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it  possible  to  partially  close  down  the  Minidoka  power 
plant  during  the  winter  and  reduce  the  use  or  demand  for 
winter  water  at  said  plant  to  the  amount  which  must  in  any 
event  go  by  to  supply  domestic  and  municipal  and  other 
uses  below.  That  the  summer  or  irrigation  season 
176  power  secured  from  outside  sources  by  means  of 
this  exchange  made  it  possible  to  preserve  and  con¬ 
tinue  the  commercial  power  business  on  the  Minidoka  Proj¬ 
ect  which  would  otherwise  have  been  entirely  lost,  except 
the  unprofitable  heating  business.  That  the  rapidly  grow¬ 
ing  demands  for  power  for  irrigation  pumping,  mainly  for 
the  lands  included  in  the  Burlev  District,  had  bv  the  begin- 
ning  of  the  year  1935  reached  a  point  which  absorbed  the 
entire  power  output  and  entire  power  capacity  of  the  Mini¬ 
doka  power  plant  during  the  summer  and  left  no  surplus 
power  whatever  available  from  that  source  during  the 
peak  of  the  irrigation  season  to  carry  on  the  growing  com¬ 
mercial,  domestic  and  industrial  power  business  of  the* 
Minidoka  Project. 

27. 

That  no  successful  commercial  power  business  could 
have  been  carried  on  during  the  year  1935  or  any  of  the 
succeeding  years  without  the  power  brought  in  from  out¬ 
side  sources  and  delivered  to  the  Minidoka  Project  by  the 
Idaho  Power  Company,  for  the  reason  that  a  successful 
power  business  requires  a  year-round  power  supply  and 
that  such  business  cannot  be  maintained  at  all  if  there  are 
long  periods  or  seasons  when  no  power  is  available.  That 
the  surplus  power  available  from  the  Minidoka  power  plant 
alone  during  the  winter  season  would  be  usable  only  for 
house  heating  purposes  for  which  it  was  sold  at  a  price 
of  about  two  mills  per  kilowatt  hour,  the  said  price  being 
less  than  one-fifth  as  much  as  the  average  price  secured 
per  kilowatt  hour  for  power  used  for  general  lighting,  do¬ 
mestic,  commercial  and  manufacturing  purposes.  That 
without  the  power  which  was  brought  to  the  Minidoka 
Project  by  the  Idaho  Power  Company  in  exchange  fo* 
the  power  from  the  Government’s  Black  Canyon  powe:* 
plant,  the  amount  which  could  have  been  secured  from  tin1 
sale  of  such  surplus  power  as  might  be  available  from  the 
Minidoka  plant  during  the  nonirrigation  season  for  heat- 
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ing  purposes  would  have  produced  no  net  profit  at 

177  all,  because  the  low  price  applicable  to  such  power 
for  heating  purposes  would  scarcely  pay  the  cost  of 

operating  the  power  plant,  and  this  would  have  been  true 
even  if  the  Secretary  had  continued  to  waste  the  winter 
flow  of  Snake  River  through  the  Minidoka  power  plant. 
That  such  wastage  of  the  winter  flow  of  Snake  River 
through  the  power  plant  for  the  production  of  power  use¬ 
ful  only  for  heating  purposes  would  have  sacrificed  the 
paramount  interest  of  the  entire  community  by  depleting 
the  supply  of  available  storage  water  for  irrigation  pur¬ 
poses  and  preventing  the  filling  of  the  storage  reservoirs, 
and  would  have  availed  nothing  in  maintaining  or  secur¬ 
ing  any  profitable  commercial  power  business,  owing  to  the 
fact  that  the  limited  capacity  of  the  power  plant  was  com¬ 
pletely  absorbed  during  the  irrigation  season  in  the  furnish¬ 
ing  of  the  power  necessary  to  operate  the  irrigation  pumps, 
thus  leaving  no  power  available  from  the  Minidoka  power 
plant  to  carry  on  a  commercial  or  domestic  power  business 
in  the  irrigation  season,  and  that  without  a  dependable 
supply  of  power  through  the  entire  year  no  successful  or 
profitable  power  business  could  be  carried  on. 

28. 

That  the  plan  adopted  by  the  Secretary  of  the  Interior, 
and  put  into  effect  through  the  said  contract  of  October  1, 
1934,  with  the  Idaho  Power  Company,  resulted  in  the  saving 
for  irrigation  purposes  during  193")  of  about  250,000  acre- 
feet  of  water,  which  would  otherwise  have  gone  to  waste 
into  the  Pacific  Ocean.  That  in  the  year  1935  and  each 
year  thereafter  it  also  resulted  in  saving  and  preserving 
the  profitable  commercial  power  business  on  the  Minidoka 
Project,  which  would  otherwise  have  been  lost  through 
lack  of  a  dependable  source  of  power  during  the  irrigation 
season. 

29. 

That  the  copy  of  the  said  contract  of  October  1,  1934, 
between  the  United  States  and  the  Idaho  Power  Corn- 

178  pany,  is  admitted  in  evidence  as  defendant’s  Ex¬ 
hibit  Xo.  10  and  is  incorporated  by  reference  herein 

and  made  a  part  of  these  findings. 
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30. 

That  the  operations  under  tin*  said  contract  during  thp 
year  1935  and  subsequent  years  resulted,  in  effect,  in  givj 
ing  the  United  States  and  tin*  Minidoka  Project  the  fre 
use  of  the  power  company's  transmission  system  in  trails 
niitting  power  from  the  Black  Uanvon  |>ower  plant  to  the 
Minidoka  Project  or  providing  exchange  power  in  lieu  o 
the  power  furnished  from  the  said  Black  Canyon  plantl 
No  direct  power  connection  exists  between  the  Black  Can 
yon  power  plant  and  the  Minidoka  Project. 

31. 

That  neither  the  plaintiff  nor  its  land  owners  now  have 
or  have  ever  had,  any  interest  whatever,  or  shadow  o{ 
right  whatever,  either  legal  or  equitable,  in  the  Black  Can 
yon  power  plant  of  the  United  States  or  in  the  power  plants 
of  the  Idaho  Power  Company  or  in  the  transmission  lines 
of  the  Idaho  Power  Company,  nor  have  they  ever  claimed 
such  rights  or  interest,  and  that  it  is  entirely  immaterial 
so  far  as  plaintiff  is  concerned  whether  the  power  broughj 
in  to  the  Minidoka  Project  from  outside  sources  is  re 
garded  as  derived  from  the  Black  Canyon  plant  by  means 
of  exchanges  or  is  regarded  as  derived  from  the  plants  of 
the  Idaho  Power  Company. 

32. 


That  there  is  a  constantly  growing  demand  for  power 
on  the  Minidoka  Project,  both  during  the  irrigation  season 
and  the  non-irrigation  season. 

33. 

That  when  the  winter  power  demand  on  the  Minidoka 
Project  reaches  the  point  which  would  require  the  use  of  the 
full  decreed  water  power  right  of  2700  second-feet  during 
the  nonirrigation  season,  the  resulting  waste  of 
179  water  for  irrigation  use,  if  such  demand  were  sup¬ 
plied  through  the  winter  operation  of  the  Minidoka 
plant,  would  amount  to  about  475,000  acre-feet. 

34. 

That  to  waste  water  during  years  of  insufficient  supply, 
needed  for  irrigation  use  to  fill  the  American  Falls  Res- 
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ervoir,  for  the  purpose  of  producing  winter  power  at  the 
Minidoka  power  plant  for  heating  purposes  or  other  pur¬ 
poses  would  greatly  impair  the  efficiency  of  the  irrigation 
project,  particularly  the  American  Falls  Reservoir  division 
thereof  and  the  other  divisions  of  the  said  Minidoka  Proj¬ 
ect  which  are  dependent  in  whole  or  in  part  upon  the  said 
reservoir  for  their  water  supply,  in  that  the  said  reservoir 
would  be  useless  in  proportion  that  it  failed  to  fill,  and 
that  the  resulting  lack  of  stored  water  on  the  various  divi¬ 
sions  of  the  Minidoka  Project  dependent  on  the  said  res¬ 
ervoir  would  result  in  serious  water  shortages  and  loss 
and  destruction  of  crops,  through  lack  of  sufficient  irriga¬ 
tion  water  to  mature  the  same,  and  would  be  in  conflict 
with  the  primary  purpose  of  the  Reclamation  Act  and  the 
provisions  of  the  act  of  Congress  of  April  16,  1906  (34 
Stat.  116). 

35. 

That  the  inducements  and  considerations  which  led  up 
to  and  induced  the  Idaho  Power  Company  to  assume  the 
obligation  to  furnish  the  4,000  kilowatts  of  firm  irrigation 
season  power  and  the  nonirrigation  season  power  up  to 
10,000  kilowatts  provided  for  in  said  contract  of  October 
1,  1934,  included  the  following: 

1.  There  had  been  a  period  of  drought  and  insufficient 
supply  of  water  for  irrigation  in  the  Snake  River  Valley. 
The  power  company  served  electricity  to  a  good  share  of 
this  valley,  beginning  at  Pocatello  and  Blackfoot  on  the 
east  and  on  through  to  eastern  Oregon  on  the  west,  with 
the  exception  of  that  area  which  is  served  by  the  Minidoka 
plant  in  the  Minidoka  and  Burley  irrigation  areas.  The 
company’s  revenue  to  a  large  extent  depends  upon  the  suc¬ 
cessful  irrigation  of  the  valley,  since  some  30  per- 

180  cent  of  the  company’s  customers  are  rural  and,  in 
addition,  the  business  of  the  territory  is  practically 
entirely  dependent  upon  successful  farming  operation. 
Therefore,  the  power  compaity  had  a  large  interest  in  water 
conservation. 

2.  There  had  been  the  discussion  of  a  7,500  kilowatt 
power  generating  unit  to  be  installed  by  the  Federal  Gov¬ 
ernment  through  its  Bureau  of  Reclamation  at  American 
Falls.  Had  this  unit  been  installed  it  would  have,  in  some 
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short  water  years,  used  some  of  the  water  for  which  the 
company  had  already  installed  generating  equipment  at  its 
American  Falls  plant ;  and  by  supplying  power  to  nearby 
farmers,  especially  for  irrigation  pumping,  would  have 
also  reduced  the  number  of  customers  receiving  power 
from  the  Idaho  Power  Company. 

3.  The  power  company  desired  to  continue  and  extend 
the  period  of  the  Black  Canyon  contract  of  April  10,  1030, 
whereby  it  secured  tin*  winter  kilowatt  hours  available 
from  that  plant,  as  the  company  could  make  good  use  of 
that  energv  in  the  western  end  of  its  interconnected  svstein. 
This  contract  of  April  10,  1930,  would  have  expired  on 
April  15,  1936,  by  its  own  terms. 

4.  The  United  States  agreed  to  permit  the  company  to 
use  through  the  company’s  power  plant  at  American  Falls 
for  the  duration  of  the  contract  of  October  1,  1934,  such 
water  in  addition  to  the  company’s  water  as  would  be  re¬ 
leased  from  American  Falls  Reservoir.  This  use  of  water 
is  of  substantial  benefit  to  the  Idaho  Power  Company. 


That  the  power  from  the  Government’s  Black  Canyon 
plant  enters  the  Idaho  Power  Company  system  at  Emme:t, 
Idaho,  near  the  western  boundary  of  the  State,  and  from 
that  point  is  transmitted  either  direct  or  by  the  displace¬ 
ment  method  to  the  irrigation  project  served  by  the  Bu¬ 
reau  of  Reclamation.  The  United  States  Govern- 
181  ment  owns  and  operates  three  power  plants  in 
southern  Idaho,  ail  constructed  as  incidental  to  rec¬ 
lamation  projects  under  the  provisions  of  the  Federal  recla¬ 
mation  laws:  (1)  the  Minidoka  power  plant,  which  is  di¬ 
rectly  involved  in  this  action,  (2)  the  Black  Canyon  power 
plant,  located  on  the  Payette  River,  constituting  a  part  of 
the  Boise  Project,  and  (3)  the  Boise  Diversion  power  plant, 
located  on  the  Boise  River,  a  short  distance  above  the  City 
of  Boise,  and  also  connected  with  the  Boise  Reclamation 
Project  of  the  Federal  Government.  The  Idaho  Power  Com¬ 
pany  has  eight  or  10  power  plants  in  southern  Idaho,  in¬ 
cluding  American  Falls  plant,  Shoshone  Falls  plant,  tie 
Thousand  Springs  power  plant,  the  Upper  Salmon  Fal  s 
power  plant,  the  Lower  Salmon  Falls  power  plant  and  ti  e 
Malad  power  plant.  All  of  the  above-named  power  plants 
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of  the  Idaho  Power  Company  and  all  of  the  Government’s 
power  plants  in  southern  Idaho  are  interconnected  by  trans¬ 
mission  lines  constructed  and  owned  bv  the  Idaho  Power 

* 

Company. 

37. 

That  the  conservation  plan  put  into  effect  by  the  Secre¬ 
tary  of  the  Interior  under  the  respective  aforementioned 
contract  of  October  1,  1934,  and  tin*  contract  of  January 
1,  1935,  mentioned  below,  was  the  only  feasible  plan  to 
enable  the  conservation  both  of  needed  irrigation  water  and 
of  the  profitable  power  business.  The  feasibility  of  any 
possible  plan  for  saving  water  depends  almost  entirely  on 
the  extent  to  which  the  American  Falls  Reservoir  could 
be  filled.  But  the  American  Falls  Reservoir  could  not  be 
filled  during:  years  of  insufficient  water  supply  so  long:  as 
needed  irrigation  water  was  being  wasted  for  purposes  of 
producing  power  in  the  Minidoka  power  plant.  The  essen¬ 
tial  factor  in  any  water  conservation  plan,  therefore,  was 
the  cessation  of  waste  of  water,  needed  for  irrigation,  in 
the  operation  of  the  Minidoka  power  plant.  Xor  was 
182  there  anv  other  existing  means  bv  which  additional 
power  could  be  secured  to  serve  the  growing  power 
demands  of  the  Minidoka  Project  and  to  permit  the  saving 
of  the  winter  flow  of  Snake  River,  except  by  means  of  power 
transmitted  over  the  transmission  system  of  the  Idaho 
Power  Companv. 

38. 

That  it  is  not  feasible  to  construct  another  power  unit  at 
the  Minidoka  Dam  for  summer  power  generation  unless  the 
winter  flow  of  Snake  River  is  strictly  conserved  in  the 
American  Falls  Reservoir  during  the  nonirrigation  season 
to  provide  an  increased  summer  flow  at  the  Minidoka  Dam, 
because  without  such  increased  summer  flow  at  the  Mini¬ 
doka  Dam  there  would  be  a  lack  of  sufficient  water  at  times 
to  operate  the  proposed  additional  or  seventh  unit,  and, 
furthermore,  there  was  no  such  unit  available  in  1934  or 
1935  or  at  the  present  time. 

39. 

That  the  water  conserved  in  the  American  Falls  Reser¬ 
voir  under  this  conservation  plan  becomes  available  for 
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the  production  of  power  at  the  Minidoka  power  plant  dur¬ 
ing  the  irrigation  season.  Furthermore,  even  though  Con¬ 
gress  lias  appropriated  funds  available  for  the  installation 
of  an  additional  generating  unit  in  the  Minidoka  power 
plant,  the  installation  of  that  or  other  units  is  feasible  only 
with  the  conservation  of  water.  Without  some  plan  of 
conserving  water  during  the  winter,  however,  there  would, 
in  low-water  years,  be  insufficient  water  to  operate  t|ie 
present  Minidoka  power  plant  to  capacity  even  during  tjie 
irrigation  season,  although  it  is  precisely  at  that  time  that 
most  electrical  energy  is  needed,  both  for  pumping  pur¬ 
poses  and  to  maintain  the  yea r-a round  commercial  power 
business. 

40. 

That,  although  the  contract  of  October  1,  1934,  was  for¬ 
mally  signed  on  May  9,  1 935,  the  delivery  of  exchange 
power  by  the  Idaho  Power  Company  upon  the  terms  pro¬ 
vided  by  the  contract  was  begun  on  October  1.  1934,  pursu¬ 
ant  to  a  temporary  arrange  ment  with  the  Company  for 
beginning  such  transmission  service*  and  delivery  of 
183  exchange  power  pending  final  execution  of  the  said 
contract. 

41  •  I 

That  for  the  purpose  of  securing  a  guarantee  of  the  pay¬ 
ment  of  the  $50,000  per  year  found  necessary  to  be  cred- 
ited  to  the*  Black  Canyon  power  plant  for  the*  power  so- 
cured  from  that  source,  the  United  States,  acting  through 
the  Secretary  of  the*  Interior,  entered  into  the  contract  of 
January  1.  1935,  with  the  Minieloka  Irrigation  District,  a 
copy  of  which  is  admitted  in  evidence  as  defendant's  ex¬ 
hibit  Xo.  11  and  is  incorporateel  by  reference  herein  and 
made  a  part  of  these  findings. 

42. 

That  prior  to  the  time  said  contract  with  the  Minidok^i 
District  was  made,  that  district  contemplated  the  securin 
through  its  own  efforts  of  outside  power  to  supply  the 
power  market  in  that  district,  which  contemplated  power  if 
secured  might  have  resulted  in  the  loss  to  the  Minidoka 
power  plant  of  that  part  of  the  power  market  within  th  g 
Minidoka  district,  and  that  an  additional  reason  for  sucji 
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contract  with  the  Minidoka  District  was  to  eliminate  such 
danger  of  loss  of  power  market.  Under  no  conditions  could 
the  amount  of  power  agreed  to  be  furnished  to  the  Minidoka 
Irrigation  District  under  the  contract  of  January  1,  1935, 
exceed  the  amount  of  power  brought  into  the  project  from 
outside  sources  under  the  aforesaid  contracts  of  October 
1,  1934,  and  January  1,  1935,  respectively.  Accurate  and 
definite  measurements  are  made  of  these  respective 
amounts  of  power  as  well  as  of  the  amount  generated  at 
the  Minidoka  power  plant. 

43. 

That  the  conservation  plan  which  was  put  into  effect  by 
the  Secretary  of  the  Interior  under  the  aforesaid  contracts 
of  the  United  States  of  October  1,  1934  and  January 
184  1,  1935,  with  the  Idaho  Power  Company  and  the 

Minidoka  Irrigation  District,  respectively,  resulted 
in  numerous  and  important  benefits  not  only  to  the  United 
States,  but  also  to  the  farmers  of  the  Snake  River  Valley, 
to  the  Minidoka  Project,  to  the  Idaho  Power  Company,  and 
to  the  Burlev  Irrigation  District. 

44. 

That  under  date  of  March  12,  1936,  the  then  duly  author¬ 
ized  and  Acting  Secretarv  of  the  Interior  of  the  United 
States,  T.  A.  Walters,  made  the  findings  of  the  Secretary 
of  the  Interior  as  to  net  profits  from  the  Black  Canyon  and 
Minidoka  power  plants  through  the  sales  of  power  on  the 
Minidoka  Project  and  towns  adjacent  thereto  during  the 
year  1935,  as  set  out  in  defendant’s  Exhibit  Xo.  7  which 
was  admitted  in  evidence  and  is  incorporated  by  reference 
herein  and  is  made  a  part  of  these  findings.  These  findings 
constitute  the  first  and  only  findings  and  the  first  and  only 

decision  ever  made  bv  anv  Secretarv  of  the  Interior  as 

*  •  * 

to  the  amount  and  division  of  the  net  profits  derived  from 
the  operation  of  the  Minidoka  power  plant  during  the  year 
1935. 

45. 

That  the  determination  of  the  net  profits  derived  from 
the  operation  of  the  Minidoka  power  plant  during  the  year 
1935  required  the  exercise  of  judgment  and  discretion  on 
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the  part  of  the  Secretary  of  the  Interior  and  was  not  a 
ministerial  act. 

4  6. 

That  the  amount  of  net  profit  found  to  have  been  de¬ 
rived  from  the  operation  of  the  Minidoka  power  plant  dur¬ 
ing  the  year  1935,  namely,  the  sum  of  $66,744.20,  was  divided 
and  credited  by  the  Secretary  of  the  Interior  in  exact  con¬ 
formity  with  the  decree  in  the  case  of  Hurley  Irrigation  Dis¬ 
trict  v.  Wilbur,  namely,  in  the  proportion  of  95.6  percent 
to  the  Burley  District,  and  4.4  to  the  Minidoka  District,  in 
exact  and  full  compliance  with  the  provisions  of  the  said 
decree. 

185  47. 

That  in  computing  the  net  power  profits  on  the  basis  of 
moneys  collected  rather  than  upon  any  accrual  basis,  the 
Secretary  of  the  Interior  acted  in  strict  conformity  with  the 
specific  terms  of  the  aforementioned  contract  of  January 
1,  1935.  A  computation  on  any  sort  of  accrual  basis  would 
have  been  in  violation  of  that  contract.  Nor  does  the  com¬ 
putation  of  the  net  profits  on  the  basis  of  moneys  collected 
constitute  in  any  way  a  violation  of  the  terms  of  the  decree 
issued  in  the  case  of  Hurley  Irrigation  District  v.  Wilbur,  52 
F.  (2d)  871  (App.  I).  C.  1932).  ' 


That  there  was  no  sham  or  subterfuge  employed  by  the 
United  States  in  the  making  of  the  aforementioned  contracts 
of  October  1,  1934,  and  January  1,  1935,  respectively.  The 
contract  of  April  10,  1930,  with  the  Idaho  Power  Company 
could  not  have  been  perpetually  maintained  as  the  basis 
of  contractual  relations  between  the  Idaho  Power  Company 
and  the  United  States.  The  contract  of  October  1,  1934, 
was  a  substantially  different  contract  from  that  of  Apri 
10,  1930.  Furthermore,  the  need  for  conservation  of  irri  ¬ 
gation  water  was  a  real  one.  Equally  dire  was  the  need 
for  additional  power  during  the  irrigation  season  to  pro¬ 
vide  the  power  necessary  to  supply  both  the  pumping  de¬ 
mands  and  the  commercial  power  demands. 


That  the  Secretarv  of  the  Interior  did  not  in  anv  wav 

*  »  • 

act  arbitarily  or  resort  to  any  subterfuge  or  sham  in  his 
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determination  of  the  net  profits  derived  from  the  operation 

of  said  Minidoka  power  plant  during  the  year  1935.  He 

acted  in  accord  with  a  sound  discretion  and  under  the  an- 

thoritv  vested  in  him  both  bv  law  and  bv  contract.  The 
•  •  • 

amount  credited  to  the  Black  Canyon  power  plant  was  a 
proper  and  reasonable  amount.  The  plaintiff  has  never 
been  entitled  to  the  profits  derived  from  the  sale  of  power 
from  sources  other  than  the  Minidoka  power  plant. 
186  In  his  determination  of  net  profits  the  Secretary  of 
the  Interior  was  not  oppressive  to  the  plaintiff,  nor 
did  he  disregard  any  possible;  rights  of  the  plaintiff  in  or 
to  the  Minidoka  power  plant  or  the  water  passing  through 
that  plant.  In  determining  the  net  profits  found  to  have 
been  derived  during  the  year  1935  from  the  operation  of 
the  Minidoka  plant,  the  Secretary  of  the  Interior  was  ex¬ 
tremely  generous  to  the  plaintiff  in  that  he  made  no  deduc¬ 
tions  for  depreciation  nor  did  lie  make  any  deductions  for 
interest  on  the  Government's  investment  in  the  commercial 
power  facilities.  Had  deductions  been  made  for  deprecia¬ 
tion  and  interest  in  arriving  at  net  power  profits,  the  net 
profits  which  could  have  been  credited  to  the  Burley  Irri¬ 
gation  District  would  have  been  greatly  reduced.  The  act 
of  the  Secretary  of  the  Interior  in  making  his  determina¬ 
tion  was  also  liberal  and  free  from  oppression  or  injustice 
toward  the  plaintiff  in  that  the  Minidoka  power  plant  was 
credited  with  the  major  part  of  the  power  profits  derived 
from  power  sales  in  the  Minidoka  Project  area  and  in  adja¬ 
cent  towns,  although  the  mainstay  of  the  power  business 
and  the  only  reliable  source  of  power  for  carrying  on  such 
power  business  came  from  the  Idaho  Power  Company  in 
exchange  for  the  Black  Canvon  Power  and  the  other  con- 
siderations  above  enumerated.  The  only  surplus  power 
available  from  the  Minidoka  plant  after  supplying  the  de¬ 
mands  of  the  irrigation  pumps  could  be  utilized  only  dur¬ 
ing  the  winter  season.  Such  surplus  power  was  therefore 
not  useful  to  maintain  a  commercial  power  business  but 
would  be  usable  only  for  heating  purposes.  But  its  use 
for  heating  purposes  rendered  its  real  value  so  low  that 
the  revenues  from  its  sale  would  hardly  have  paid  the  cost 
of  operating  the  plant.  The  Secretary  of  the  Interior  could 
have  equitably  credited  the  major  portion  of  the  receipts 
from  the  sale  of  power  to  the  major  factor  in  producing 
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such  receipts,  namely,  the  power  received  from  the  Idahp 
Power  Company  in  exchange  for  the  power  from  the  Blae 
Canyon  power  plant.  Xor  was  any  sham  or  subtei 

187  fuge  perpetuated  by  the  Secretary  of  the  Interio 
in  his  decision  to  conserve  irrigation  water  by  di 

minishing  the  waste  of  winter  flow  of  water  through  the 
Minidoka  power  plant.  Xo  other  plan  of  conservation  wa 
feasible  and  the  conservation  of  irrigation  water  was  of 
paramount  importance  and  an  imperative  necessity.  In  ad 
his  actions  the  Secretary  of  the  Interior  was  guided  by  the 
irrigation  necessities  of  the  communities  in  the  Snake  Rive 
Valley  and  on  the  Minidoka  Project  and  violated  no  right 
of  the  plaintiff. 

50. 

That  in  arriving  at  the  net  profits  found  to  have  beei 
derived  during  the  year  1935  from  the  operation  of  th^> 
Minidoka  plant,  the  Secretary  of  the  Interior  made  no  do 
ductions  for  depreciation  or  interest. 

51. 

That  charges  against  water  users  and  districts  are  set 
out  in  public  notices  and  contracts,  and  the  amount  of  the 
charge  against  the  water  users  or  the  district  does  not  de 
pend  upon  the  amount  charged  on  the  books  as  the  cost  of 
the  works  in  question,  but  upon  the  amount  announced  by 
the  Secretary  of  the  Interior  in  his  public  notices  with  k 
view  to  returning  the  estimated  cost  of  the  project  to  thje 
reclamation  fund. 

52. 

That  there  was  no  money  paid  by  the  Burley  Irrigation 
District  to  the  United  States  on  the  cost  of  construction 
of  the  irrigation  works  furnished  by  the  United  States  for 
the  service  of  the  lands  in  that  district  nor  upon  the  cost  of 
the  Minidoka  power  plant.  That  what  happened  was  that 
the  Government  made  a  profit  in  the  power  business, 
credited  most  of  it  to  tin*  Burley  District,  and  by  such  credit 
wiped  out  the  installment  charges  which  otherwise  would 
have  been  payable  by  the  District  to  the  United  State 
That  the  major  part  of  the  construction  charges  for 

188  the  pumping  division  of  the  project  have  not  yet 
come  due. 
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53. 

That  the  District  thus  received  practically  free  of  cost  the 
full  benefit  of  the  irrigation  and  power  works  built  and 
paid  for  by  the  United  States  under  the  provisions  of  the 
Reclamation  Law.  The  plaintiff  district  also  received  a 
large  share  of  the  benefits  which  accrued  from  the  filling  of 
the  American  Falls  Reservoir  without  any  payment  by  the 
District  toward  the  cost  of  that  reservoir,  in  that  the  plain¬ 
tiff’  district  received  during  the  year  1935,  under  a  tem¬ 
porary  rental  contract,  the  stored  water  supply  available 
from  50,000  acre-feet  of  storage  capacity  in  the  American 
Falls  Reservoir,  which  supply  secured  by  the  District  was 
substantiallv  enlarged  bv  reason  of  the  water  conservation 
plan  adopted  by  the  Secretary.  That  the  plaintiff  also  re¬ 
ceived  important  benefits  from  the  storage  of  water  in 
American  Falls  Reservior  in  that  the  exchange  of  water  to 
which  the  plaintiff  district  had  a  right  in  the  Jackson  Lake 
Reservoir  (distant  250  miles  from  the  district),  for  an  equal 
number  of  acre-feet  of  water  in  American  Falls  Reservoir, 
saved  the  district  approximately  13  percent  of  the  amount 
of  such  stored  water,  which  13  percent  would  otherwise  have 
been  lost  in  evaporation  and  seepage  during  transmission 
from  Jackson  Lake  to  American  Falls.  This  saving  en¬ 
larged  the  stored  water  supply  of  the  District  to  the  ex¬ 
tent  of  such  13  percent.  The  plaintiff  also  greatly  benefited 
bv  the  closeness  and  readv  availability  of  the  stored  water 

•  •  i  • 

in  the  American  Falls  Reservoir  in  that  it  required  five  days 
to  get  stored  water  down  from  Jackson  Lake  Reservoir  to 
the  Minidoka  Project,  and  without  the  American  Falls 
water,  losses  might  have  occurred  through  inability  to  an¬ 
ticipate  five  days  ahead  the  periods  of  maximum  demand 
during  hot  weather  spells  or  the  natural  fluctuations  of 
the  river  during  such  periods  of  time.  The  plaintiff 
189  district  also  profited  very  largely  from  the  construc¬ 
tion  and  filling  of  the  American  Falls  Reservoir  with¬ 
out  any  payment  for  such  benefits,  in  that  the  exchange  of 
water  above  referred  to  eliminated  the  serious  danger  that 
stored  water  from  Jackson  Lake  might  be  diverted  by  par¬ 
ties  not  entitled  thereto  through  one  or  more  of  the  numer¬ 
ous  canal  headings  which  take  water  out  of  Snake  River 
between  the  American  Falls  and  Jackson  Lake  and  the  dif¬ 
ficulty  of  patrolling  and  regulating  all  such  headings  to 
prevent  such  excess  diversions. 
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That  the  Burley  District  also  receives  benefit  through  the 
more  efficient  utilization  of  Lake  Walcott  water  through  the 
use  of  American  Falls  Reservoir  water.  The  Burley  Dis¬ 
trict  has  rights  to  certain  water  in  Lake  Walcott.  But 
since  the  canal  which  supplies  the  Burley  Irrigation  District 
is  at  a  fairly  high  grade,  the  use  of  Lake  Walcott  water 
draws  the  lake  so  low  that  only  a  limited  amount  of  water 
will  flow  into  that  canal.  In  order  to  get  the  water  to  which 
the  District  is  entitled,  the  Burley  District,  therefore,  oc¬ 
casionally  borrows  water  from  American  Falls  Reservoir  to 
hold  up  the  level  of  Lake  Walcott.  The  water  toward  the 
bottom  of  Lake  Walcott  is  let  down  the  Snake  River  bed  tol 


Milner  later  in  the  season  to  go  to  those  who  owned  the] 
water  loaned  to  the  Hurley  District  from  the  American 
Falls  Reservoir.  Maintaining  Lake  Walcott  at  a  high  level, 


in  addition,  serves  to  keep  up  the  head  of  water  for  power 
production  in  the  Minidoka  power  plant.  An  indirect 
though  substantial  benefit  also  accrues  to  the  Burley  Irriga¬ 
tion  District  from  return  flow  of  American  Falls  Reservoir 
water  used  by  the  Minidoka  Irrigation  District  on  the  north 
side  of  the  Minidoka  Project.  The  return  flow  from  that 


use  enters  the  river  between  the  Minidoka  Dam  and  the 
Milner  Dam.  Under  the  system  of  river  operation,  the  re¬ 


turn  flow  from  the  Minidoka  Project  is  credited  to  the 
project,  thus  permitting  project  users  to  divert  that 
190  much  additional  water  at  the  Minidoka  Dam.  Fur¬ 
thermore,  since  projects  below  the  Minidoka  Dam 
have  rights  to  use  large  amounts  of  water  from  American 
Falls  Reservoir,  there  is  more  water  flowing  down  the  river 
during  the  latter  part  of  the  season,  particularly  during  dry 
years,  which  is  available  for  power  purposes  at  the  Minidoka 
power  plant  than  would  be  the  case  if  the  American  Falls 
Reservoir  were  not  filled.  Thus,  the  Burley  Irrigation 
District  receives  both  power  and  irrigation  benefits  from 
the  American  Falls  Reservoir.  All  these  benefits  secured 
bv  the  plaintiff  from  American  Falls  Reservoir  were  pro¬ 
portionately  enhanced  by  the  saving  of  the  250,000  acre-feet 
of  water  in  1935  which  were  used  to  fill  what  would  other¬ 
wise  have  been  empty  capacity  in  American  Falls  Reser- 


voi  r. 
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55. 

That  the  Burley  Irrigation  District  has  excepted  and  en¬ 
joyed  the  benefits  which  the  Secretary  of  the  Interior  has 
made  available  through  his  action  in  conserving  water  and 
entering  into  these  aforementioned  contracts  of  Jan¬ 
uary  1,  1935,  and  October  ,1,  1934.  It  has  accepted  and 
received  a  substantial  share  of  the  improved  irrigation 
water  supply  resulting  from  the  action  of  the  Secretary  of 
the  Interior.  It  has  simultaneously  accepted  and  received 
an  improved  power  supply.  In  addition,  the  Burley  Irriga¬ 
tion  District  has  accepted  the  benefit  of  power  profits  de¬ 
rived  from  a  commercial  power  business  which  is  depen¬ 
dent  for  its  continued  existence  as  a  successful  and  profit¬ 
able  business  solely  upon  the  exchange  power  which  the 
Secretary  of  the  Interior  has  caused  to  be  brought  into 
the  Minidoka  Project  by  the  Idaho  Power  Company  in  ex¬ 
change  for  the  power  furnished  to  the  Company  from  the 
Government’s  Black  Canyon  power  plant.  The  Burley  Irri¬ 
gation  District  has  demanded  the  continued  and  enlarged 
enjoyment  in  the  future  of  such  profits. 

56. 

That  the  water  rights  for  use  in  developing  power 
191  at  the  Minidoka  power  plant  and  also  those  rights  for 
irrigation  purposes  on  the  Minidoka  Project,  were 
decreed  to  the  Secretary  of  the  Interior  in  the  United  States 
District  Court  for  the  District  of  Idaho  in  the  case  of  Wood- 
ville  Canal  Company  v.  Clark  and  Edwards  Canal  and  Irri¬ 
gation  Company  et  al.  and  were  also  decreed  to  the  Secre¬ 
tary  of  the  Interior  of  the  United  States  in  an  earlier  de¬ 
cree  in  the  State  court  commonly  referred  to  as  the  Foster 
Decree.  That  no  water  rights  either  in  connection  with  the 
Minidoka  power  plant  or  for  irrigation  purposes  were  de¬ 
creed  to  the  Burley  Irrigation  District  or  to  the  water  users 
thereof  and  that  the  rights  so  decreed  to  the  Secretary  of 
the  Interior  were  never  transferred  to  the  District  or 
to  any  one  else,  except  that  in  a  later  decree,  dated  June  22, 
1932,  the  United  States  was  designated  as  the  owner  of  the 
decreed  rights  instead  of  the  Secretary  of  the  Interior. 

Right  No.  9  of  the  Woodville  decree  embodies  the  decreed 
rights  for  power  purposes  at  the  Minidoka  power  plant  and 
is  as  follows : 
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“Right  No.  9 

“That  the  defendant,  the  Secretary  of  the  Interior  of  the 
United  States  and  his  successors  in  office,  is  hereby  awarded 
the  use  of  the  waters  of  the  natural  How  of  Snake  River  at 
Minidoka  Dam  for  power,  light,  manufacturing  and  pump¬ 
ing  purposes  in  the  following  amount  and  from  the  follow¬ 
ing  date:  2,500  second-feet  from  June  15,  1909  and  20(|) 
second-feet  from  July  1,  1912,  said  water  to  be  returned  to 
Snake  River  below  the  Minidoka  Dam  after  being  used  for 
said  power  purposes,  and  hereby  designated  as  Right 
No.  9.” 

57. 

That  the  State  water  officials  in  charge  of  the  distribution 
of  water  from  the  Snake  River,  under  the  provisions  of 
State  law,  and  under  the  provisions  of  the  decrees  above  re¬ 
ferred  to,  have  at  all  times  recognized  the  Secretary  of  the 
Interior  of  the  United  States  as  the  owner  of  such  decreed 
right  so  decreed  to  him  by  the  Court,  and  have  at  all  times 
accorded  to  the  representatives  of  the  Secretary  of  the  In¬ 
terior  of  the  United  States  the  right  to  exercise  the 
192  option  as  to  whether  they  will  or  will  not  demand  the 
water  which  they  are  permitted  to  take  under  that 
decree. 

58. 

That  the  Burley  Irrigation  District  has  never  claimed  to 
such  State  officer  in  charge  of  water  distribution,  to  be 
owner  of  such  decreed  water  right  or  any  part  thereof  and 
has  never  sought  to  exercise  any  rights  of  ownership  therein 
so  far  as  the  administration  of  the  water  supply  is  con¬ 
cerned,  and  that  no  transfer  of  such  decreed  right  or  any 
part  thereof  has  ever  been  brought  to  the  notice  of  such 
State  water  officials  in  charge  of  water  distribution. 

59. 

That  under  the  administration  of  the  State  water  officials 
in  charge  of  the  distribution  of  water  from  Snake  River  and 
the  decrees  of  the  courts,  it  is  optional  with  the  party  to 
whom  such  rights  are  decreed  to  demand  or  not  demand  the 
water,  and  the  State  water  officials  in  charge  of  water  de¬ 
liveries  in  their  administration  of  the  water  regard  the  de¬ 
creed  amounts  as  the  maximum  amounts  that  may  be  de- 
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livered,  not  as  the  minimum  amounts  which  must  uncondi¬ 
tionally  be  delivered.  They  deliver  as  much  thereof  as  the 
owner,  at  his  option,  desires  and  requests  from  time  to  time. 
The  recreed  right  is  thus  regarded  by  the  State  water  of¬ 
ficials  as  a  permissive  privilege  to  use,  not  a  compulsory  re¬ 
quirement  to  misuse. 

60. 

That  under  the  said  court  decrees,  the  amount  of  water 
decreed  to  the  Secretary  of  the  Interior  for  power  purposes 
was  2,700  second-feet,  but  under  the  practice  and  adminis¬ 
tration  of  such  decrees  by  the  proper  State  water  officials 
in  charge  thereof  it  was  optional  with  the  Secretary  to  call 
for  or  use  such  amount  as  he  might  elect  to  request,  not 
exceeding  2,700  second-feet. 

193  61. 

That  the  decreed  rights  to  water  of  the  Snake  River  are 
relative  in  accordance  with  specified  dates  of  priority.  Only 
at  very  brief  periods  is  it  possible  to  fill  all  the  respective 
decreed  water  rights.  The  available  water  at  any  particu¬ 
lar  time  goes  to  fill  the  earliest  right  in  full  or  to  the  extent 
demanded.  Any  available  surplus  then  accrues  to  the  right 
next  in  priority  and  so  on  down  until  the  available  supply 
on  any  particular  date  is  exhausted.  During  the  nonirri- 
gation  season  there  are  three  uses  for  water  in  the  Snake 
River  Valley:  (1)  for  storage  in  the  reservoirs;  (2)  for 
production  of  power;  (3)  for  stock  and  domestic  water  in 
certain  canals  that  are  not  provided  with  other  sources. 
Direct  diversions  for  irrigation  purposes  are  not  in  effect 
at  that  time.  The  water  not  used  by  the  Secretary  of  the 
Interior  for  power  production  at  the  Minidoka  power  plant 
accrues  to  the  next  right  asking  for  water  at  that  time.  The 
next  right  happens  to  be  the  decreed  storage  right  of  the 
United  States  at  the  American  Falls  Reservoir.  Hence  the 
practice  of  the  Secretary  of  the  Interior  under  this  conser¬ 
vation  plan  of  not  demanding  water  to  the  full  amount  de¬ 
creed  to  the  United  States  increases  the  amount  of  irriga¬ 
tion  water  which  can  be  conserved  for  the  next  irrigation 
season. 

62. 

That  in  the  spring  of  the  years  1936  to  1939,  inclusive, 
water  has  been  spilled  from  the  American  Falls  Reservoir 
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and  wasted  in  part  for  irrigation  use  because  of  a  morje 
than  sufficient  supply  of  water.  It  is  impossible,  liowevej*, 
to  foretell  until  late  into  the  winter  whether  there  will  l^e 
sufficient  water  available  for  necessary  irrigation  purposes 
during  the  following  irrigation  season.  In  order  to  pre¬ 
vent  any  repetition  of  the  disastrous  water  shortages  such 
as  have  occurred  during  the  five  years  from  1931  to  1935, 
therefore,  it  is  necessary  to  leave  to  the  judgment 
194  and  discretion  of  the  United  States  acting  through 
the  Secretary  of  the  Interior,  whether  or  not  or  thje 
extent  to  which  winter  water  can  be  let  down  from  thje 
American  Falls  Reservoir  through  the  Minidoka  power 
plant  for  power  purposes  or  should  be  saved  for  future 
irrigation  needs.  No  rights  exist  in  the  Hurley  Irrigation 
District  to  demand  that  such  or  anv  water  be  let  down  for 
power  purposes  and  under  no  conditions  is  the  United 
States  required  to  run  the  Minidoka  power  plant  to  its  full 
capacity.  Indeed,  the  Reclamation  Law  specifies  that  the 
Secretary  of  the  Interior  should  not  develop  power  to  the 
detriment  of  irrigation.  All  discretion,  judgment  and  au¬ 
thority  in  the  operation  of  the  power  plant  reside  solely  in 
the  United  States  subject  only  to  the  various  prior  rights 
as  determined  by  the  respective  appropriate  water  filings 
and  decrees.  In  none  of  these  does  the  Burley  Irrigation 
District  have  anv  rights  or  claims. 


63. 

That  by  reason  of  the  construction  of  the  said  Minidoka 
power  plant  and  related  power  works  by  the  United  States 
on  public  land  of  the  United  States,  and  the  payment  there¬ 
for  by  the  United  States,  title  to  said  plant,  both  legal  ancl 
equitable,  vested  in  the  United  States  and  has  never  been 
transferred  to  the  plaintiff  in  whole  or  in  part,  or  to  any 
other  party. 

64. 

That  neither  the  plaintiff  nor  its  landowners  now  have, 
or  ever  had,  any  interest  or  right  whatever,  either  legal  or 
equitable,  in  the  Black  Canyon  power  plant  of  the  Unitec 
States  or  in  the  power  plants  of  the  Idaho  Power  Company 
or  in  the  power  produced  by  either  or  both,  or  in  the  trails 
mission  lines  of  the  Idaho  Power  Company,  nor  has  the 
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plaintiff  or  its  landowners  ever  claimed  such  rights  or  in¬ 
terest. 

195  65. 

That  the  Government  of  the  United  States  held  full  title 
to  tiie  dam  site  with  all  riparian  rights.  The  power  of  fall¬ 
ing  water  was  an  inevitable  incident  of  the  construction  of 
the  dam.  The  water  power  came  into  the  exclusive  control 
of  the  Federal  Government.  The  mechanical  energv  was 
convertible  into  electric  energy,  and  the  water  power,  the 
right  to  convert  it  into  electric  energy  and  the  electric 
energy  thus  produced  constitutes  property  belonging  to 
the  United  States. 

66. 

That  such  use  as  is  made  and  such  use  as  was  made  dur¬ 
ing  the  year  1935  of  transformers,  substations,  switch 
yards,  transmission  lines  and  other  equipment  connected 
with  the  Minidoka  Project  for  distributing  power  received 
in  exchange  for  Black  Canyon  power,  in  no  way  interfered 
with  the  use  of  the  same  equipment  in  distributing  power 
generated  at  the  Minidoka  power  plant  or  in  distributing 
power  used  in  the  Burley  Irrigation  District  and  other 
points  outside  the  Minidoka  Irrigation  District  and  in  no 
way  increases  the  depreciation  of  these  facilities.  Further¬ 
more,  the  restricted  use  of  the  Minidoka  power  plant  dur¬ 
ing  the  period  between  October  1  and  April  1  of  the  suc¬ 
ceeding  year  reduces  the  cost  of  operating  the  plant,  di¬ 
minishes  its  wear  and  tear  and  consequent  depreciation, 
and  facilitates  repairs  to  the  plant  and  equipment  by  al¬ 
lowing  ample  time  to  make  any  needed  repairs. 

67. 

That  the  production  and  consumption  of  power  at  the 
Black  Canyon  power  plant  for  the  years  1934  and  1935  was 
as  shown  in  plaintiff’s  Kxhibit  No.  8,  which  was  admitted 
in  evidence  and  is  incorporated  herein  by  reference  made 
a  part  hereof. 

68. 

That  the  amount  of  water,  in  second-feet,  passing 

196  over  the  Minidoka  dam  for  the  years  1931  to  1938 
inclusive  is  as  shown  in  plaintiff’s  Exhibit  No.  19, 
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which  was  admitted  in  evidence  and  is  incorporated 
by  reference  and  made  a  part  hereof. 

69. 

That  the  defendant’s  findings  of  net  proiits  from  the  sa^e 
of  power  on  the  Minidoka  Project  for  the  year  1935  are  as 
shown  in  plaintiff’s  Exhibit  No.  22,  which  was  admitted  in 
evidence  and  is  incorporated  herein  by  reference  and  macjle 
a  part  hereof. 

70. 

That  the  United  States  and  the  Idaho  Power  Compaijy 
entered  into  a  contract  on  the  10th  day  of  April  1930,  tne 
provisions  of  which  are  set  out  in  plaintiff's  Exhibit  Xo.  6, 
which  was  admitted  in  evidence  and  is  incorporated  herein 
by  reference  and  made  a  part  hereof. 

71. 

That  plaintiff’s  Exhibit  Xo.  1  is  a  true  and  correct  copiv 
of  the  transcript  of  record  in  the  case  of  Hurley  Irrigation 
District  v.  Wilbur,  Equity  Xo.  50636,  affirmed  by  the  Cou 
of  Appeals,  Xo.  5395,  and  is  incorporated  herein  by  refe 
ence  and  made  a  part  hereof. 

DANIEL  \Y.  O'DOXOGHUE 
Justice. 

Found  this  27th  day  of  June,  1939. 

197  Conclusions  of  Law 

Filed  June  27,  1939 
*  #  # 

As  its  conclusions  of  law  in  the  above  entitled  case  th|e 
Court  finds: 

1. 

The  determination  by  the  Secretary  of  the  Interior  of 
the  amount  of  net  profits  derived  through  the  sale  on  the 
Minidoka  project  and  towns  adjacent  thereto  during  the 
year  1935  of  the  power  produced  by  the  Minidoka  power 
plant  and  the  power  delivered  to  the  Minidoka  project  from 
outside  sources  required  the  exercise  of  judgment  and  dis¬ 
cretion.  It  was  not  a  mere  ministerial  act.  Both  by  act 
of  Congress  and  by  contract  of  the  parties,  the  determina- 
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tion  of  the  net  profits  had  been  entrusted  to  the  judgment 
and  discretion  of  the  Secretary  of  the  Interior.  Under  the 
authority  so  vested  in  him,  his  decision  and  announcement 
of  the  net  profits  as  determined  by  him  are  exclusive  and 
conclusive. 

2. 

In  determining  the  quantum  of  the  net  profits,  the  Secre¬ 
tary  of  the  Interior  kept  within  the  bounds  of  his  admin¬ 
istrative  power.  In  no  way  did  he  abuse  his  discretionary 
authority  or  indulge  in  anv  sham  or  subterfuge  or  arbi- 
trary  action.  Even  if  the  Fourt  were  convinced  that  the 
proposed  determination  sought  by  plaintiff  in  this  action 
would  be  a  wiser  or  better  one  than  the  one  made  by  the 
Secretary  of  the  Interior  (which  tin*  Court  is  not),  the 
Court  is  without  Liberty  to  substitute  its  own  discretion 

for  the  conclusive  discretionary  authority  of  the  adminis- 

•  • 

trative  officer.  But  the  Court  has  not  been  convinced  that 
the  determination  proposed  and  sought  by  the  plaintiff  is 
a  wiser  or  better  solution  of  the  question  of  net 
198  profits  than  that  conclusively  established  by  the  Sec¬ 
retary  of  the  Interior.  Had  the  Secretary  desired 
•  • 

to  do  so,  he  could  lawfully  and  properly  have  deducted  de¬ 
preciation  and  interest  in  arriving  at  the  net  power  profits. 
The  Secretary  of  the  Interior  did  not  abuse  or  exceed  his 
lawful  discretion  and  authority  in  making  his  findings  of 
the  1935  net  profits  upon  the  basis  of  power  revenues  ac¬ 
tually  collected  during  1935,;  as  was  required  by  the  con¬ 
tract  with  the  Minidoka  Irrigation  District  of  January  1, 
1935,  instead  of  making  his  findings  of  the  1935  net  profits 
on  any  basis  of  power  revenues  accrued  during  a  calendar 
vear.  Furthermore,  the  action  of  the  Secretary  of  the  In- 
terior  in  consummating  and  putting  into  effect  the  conser¬ 
vation  plan  involved  in  this  suit  was  performed  fully  and 
completely  within  the  limits  of  his  authority  as  Secretary 
of  the  Interior.  No  sham  or  subterfuge  was  perpetuated 
bv  the  Secretary  of  the  Interior  in  effecting  the  conserva- 
tion  of  irrigation  water  by  diminishing  the  waste  of  winter 
flow  of  water  through  the  Minidoka  power  plant,  nor  were 
any  rights  of  the  plaintiff  violated.  The  Secretary  of  the 
Interior  at  all  times  acted  wisely  as  well  as  within  his  au¬ 
thority  in  attempting  to  conserve  water.  The  Secretary 
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of  the  Interior  administers  a  reclamation  act  whose  main 

function  is  fulfilled  by  adequate  irrigation  of  the  lands,  but 

is  frustrated  by  the  waste  of  water  for  power  production. 

The  Secretary  of  the  Interior  also  acted  wisely  in  contract- 
•  • 

ing  with  the  only  party  who  could  supply  additional  power 
to  the  Minidoka  project  to  supplement  the  inadequate 
power  available  for  the  Minidoka  power  plant  for  irriga¬ 
tion  pumping  and  for  commercial  purposes. 

3. 

The  credit  of  $50,000  to  the  Black  Canyon  power  plant 
in  payment  for  the  power  delivered  to  the  Idaho  Power 
Company  as  one  of  the  considerations  for  the  power  sent 
by  the  Company  to  the  Minidoka  project  was  a  necessary, 
proper  and  competent  credit.  It  was  one  of  the  nec- 
199  essary  expenses  of  securing  power  from  the  Idaho 
Power  Company  in  exchange  for  Black  Canyon 
power  in  order  to  make  firm  the  seasonal  and  intermittent 
power  of  the  Minidoka  power  plant.  Furthermore,  it  was 
required  by  statute.  The  method  provided  in  the  contract 
of  January  1,  1935,  with  the  Mindoka  Irrigation  District 
was  a  necessary,  proper  and  competent  method  for  secur¬ 
ing  this  amount  of  money. 


This  suit  involves  a  different  subject  matter  as  w*ell  as 
different  issues  than  those  involved  in  1931  in  the  case  of 
Burley  Irrigation  District  v.  Wilbur.  In  that  case  the  sub¬ 
ject  matter  and  sole  issue  before  the  court  was  whether 
the  Secretary  of  the  Interior  had  the  authority  to  withdraw 
a  previous  decision  made  by  him  or  his  predecessors  and 
substitute  a  new  and  different  decision.  Both  the  previous 

decisions  of  the  Secretary  of  the  Interior  and  the  issue  be- 

» 

fore  the  court  in  Burley  Irrigation  District  v.  Wilbur  dealt 
with  the  percentage  or  ratio  of  division  in  winch  net  profits 
from  the  Minidoka  power  plant  should  be  credited  to  tie 
Burley  Irrigation  District  and  the  Minidoka  Irrigation  Dis¬ 
trict.  That  question  does  not  arise  in  the  case  at  bar  be¬ 
cause  the  net  profits  found  to  have  been  derived  from  the 
operation  of  the  Minidoka  power  plant  during  the  year 
1935  have  been  divided  in  the  exact  percentage  provided 
for  in  the  Wilbur  case.  The  question  now  before  the  Court 
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as  to  what  was  the  amount  of  the  net  profits  derived  from 
the  operation  of  the  Minidoka  power  plant  during  the  year 
1935  was  not  and  could  not  have  been  before  the  court  in 
the  case  of  Burley  Irrigation  District  v.  Wilbur.  Nor  did 
the  court  in  that  case  have  before  it  or  consider  in  any  way 
the  issue  as  to  whether  the  duty  which  has  been  imposed 
on  the  Secretary  of  the  Interior  bv  act  of  Congress  and  bv 
contract  of  the  parties  to  determine  the  amount  of  the  1935 
net  profits  derived  from  the  Minidoka  power  plant 
200  involves  the  exercise  of  judgment  and  discretion  or 
can  be  fulfilled  by  a  mere  ministerial  act.  Nor  did 
that  court  have  before  it  for  consideration  or  decision  the 
question  of  ownership  or  title  to  the  Minidoka  project,  the 
dam,  the  power  plant,  the  transmission  lines  or  any  irri¬ 
gation  or  power  works  and  facilities  appurtenant  thereto. 
Nor  could  the  court  have  considered  whether  the  Secretary 
of  the  Interior  abused  his  discretion  and  authority  in  ef¬ 
fecting  the  conservation  plan  now  under  attack.  The  case 
of  Burley  Irrigation  District  v.  Wilbur,  therefore,  has  no 
application  to  or  any  bearing  upon  the  subject  matter  or 
issues  in  this  suit. 

5. 

The  rights  of  the  Burley  Irrigation  District  to  claim  net 
profits  as  determined  by  the  Secretary  of  the  Interior  are 
based  solely  on  the  contract  of  March  15,  1926,  between  the 
United  States  and  the  Burley  Irrigation  District.  Prior  to 
that  contract  the  Burlev  Irrigation  District  had  no  interest 
in  or  connection  with  the  Minidoka  Project  nor  did  the 
Burlev  Irrigation  District  have  anv  rights  to  make  anv  de- 
mand  as  to  the  crediting  of  the  power  profits  from  the  sale 
of  power  generated  at  the  Minidoka  power  plant  or  any 
other  profits.  Whatever  rights  or  interest,  if  any,  the 
plaintiff  may  have  in  that  project  or  the  works  thereof 
originated  in  and  is  founded  solelv  in  that  contract. 

6. 

The  Burlev  Irrigation  District  is  entitled  to  receive  cred- 
its  of  95.6  percent  of  the  net  profits  which  the  Secretary 
of  the  Interior  has  determined  and  announced  to  have  been 
derived  from  the  sale  of  power  generated  at  the  Minidoka 
power  plant.  But  no  such  rights  exist  with  regard  to 
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profits  derived  from  the  sale  of  power  generated  at  sources 
other  than  the  Minidoka  power  plant.  It  is  immaterial 
whether  such  power  is  generated  by  power  plants  of  the 
Idaho  Power  Company,  or  at  Black  Canyon  or  else- 

201  where. 

7- 

By  demanding,  accepting  and  enjoying  numerous  and 
substantial  benefits  obtained  directly  as  a  result  of  the  con¬ 
servation  plan  effected  by  the  Secretary  of  the  Interior, 
the  plaintiff  has  become  estopped  to  allege  that  the  action 
of  the  Secretary  of  the  Interior  was  unauthorized.  The 
plaintiff  cannot  repudiate  the  obligations  of  the  allegedly 
unauthorized  transaction  while  retaining  and  demanding 
the  continued  enjoyment  of  the  benefits  thereof.  The  plain¬ 
tiff’s  position  is  lacking  in  equity  and  violates  the  maxim 
that  he  who  seeks  equity  must  do  equity.  Hence  the  plain¬ 
tiff’s  claim  cannot  be  sustained  even  if  the  court  should 
assume  that  the  action  of  the  Secretary  of  the  Interior  was 
unauthorized.  For  where  one  has  accepted  the  fruits  of  a 
transgression  lie  is  not  permitted  to  denv  its  validitv  while 

*  A  •  • 

retaining  its  benefits.  He  cannot  accept  that  which  is  bene¬ 
ficial  and  void  that  which  is  burdensome.  If  ratification 
had  been  necessary,  the  conservation  plan  has  been  “rati¬ 
fied”  in  toto. 

8. 

The  United  States  acting  through  the  Secretary  of  the 
Interior  is  now  and  lias  been  at  all  times  since  the  con¬ 
struction  thereof  in  full,  lawful  and  exclusive  possession 
and  control  of  the  Jackson  Lake  Dam  and  Reservoir,  the 
American  Falls  Dam  and  Reservoir,  the  Minidoka  Dam 
and  Lake  Walcott  and  the  Minidoka  power  plant,  together 
with  the  transformers,  transmission  lines  and  distribution] 
system  used  in  distributing  the  power  produced  at  the 
Minidoka  power  plant.  The  right  of  full  and  exclusive  pos¬ 
session  and  control  of  these  power  and  irrigation  works  is 
vested  in  the  Secretary  of  the  Interior  both  by  force  of  law 
and  by  agreement  of  the  parties.  Hence,  even  if  the  Burley 
Irrigation  District  did  have  some  title  or  right  to  the  plant, 
the  plaintiff,  by  virtue  of  the  contract  of  March  15, 

202  1926,  between  the  plaintiff  and  the  United  States, 
has  clearly  given  the  United  States  full  authority  to 


206 


BURLEY  IRRIGATION  DISTRICT  VS.  ICKES,  ETC. 

control  the  operation  of  the  plant.  The  plaintiff  is  not  now 
in  a  position  to  complain  that  the  United  States  is  not  con¬ 
trolling  the  plant  in  the  way  in  which  the  Burley  Irrigation 
District  wishes  the  plant  to  be  conducted. 

9. 

But  the  Burley  Irrigation  District  has  no  rights  of  own¬ 
ership  to  any  part  of  the  Minidoka  project.  The  United 
States  now  has  and  always  lias  had  full  title,  both  legal 
and  equitable,  to  the  Minidoka  Dam,  the  Minidoka  power 
plant,  the  water  rights  decreed  to  the  United  States  of 
America  in  connection  therewith,  and  all  irrigation  and 
power  works  and  facilities  in  connection  with  the  Minidoka 
Dam  and  power  plant,  including  the  power  plant  penstocks 
which  also  serve  as  outlets  for  the  dam  and  reservoir,  as 
well  as  the  transmission  lines  for  the  distribution  of  power. 

10. 

In  no  event  could  the  United  States  lose  title  to  its  prop- 
ertv  bv  reason  of  anvtliing  which  might  be  said  bv  wav  of 
dicta  or  otherwise  in  a  case  in  which  the  United  States  was 
not  a  party.  The  only  way  in  which  the  Government  could 
lose  any  portion  of  its  title  is  by  appropriate  action  of  Con¬ 
gress  transferring  title  from  the  Government.  The  pro¬ 
visions  of  the  Reclamation  Law  require  that  such  title  re¬ 
main  in  the  United  States  until  further  act  of  Congress. 
Since  Congress  has  not  so  acted,  the  United  States  Gov¬ 
ernment  still  retains  full  and  unimpaired  title  to  all  the 
project  works.  Nor  could  its  title  be  affected  in  any  way 
by  any  dicta  or  opinion  either  of  a  previous  Secretary  of 
the  Interior  or  of  a  court,  since  Congress,  in  the  Reclama¬ 
tion  Act,  has  declared  what  is  the  only  method  of  divesting 
the  Government  of  its  title.  The  term  “title”  as  used  in 
the  Reclamation  Act  is  not  restricted  or  limited  in  any  way 
or  bv  anv  modifving  words  to  indicate  that  the  Gov- 
203  eminent ’s  title  is  merely  a  naked  legal  title,  nor  is 
there  any  suggestion  in  the  statute  to  justify  any 
assumption  that  the  real  or  equitable  ownership  of  the 
Minidoka  project  or  any  of  its  related  works  or  facilities 
shall  be  in  any  irrigation  district  before  Congress  has  ap¬ 
propriately  acted  to  transfer  any  such  title  to  any  such 
irrigation  district.  No  substitute  for  Congressional  action 
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has  been  provided  in  order  to  divest  the  Government  of 
any  portion  of  its  title  to  the  project  works.  Title  to  any 
part  of  the  Minidoka  project  never  having  been  granted 
to  the  Burley  Irrigation  District,  the  plaintiff  has  no  basis 


for  claiming  it. 


11. 


Whatever  rights  the  Burley  Irrigation  District  may  have 
to  share  in  the  net  profits  from  the  sale  of  power  generated 
at  the  Minidoka  power  plant  as  determined  and  announced 
by  the  Secretary  of  the  Interior,  the  Burley  Irrigation  Dis¬ 
trict,  nevertheless,  cannot  validly  claim  to  be  the  owner  of 
the  electrical  energy  there  generated.  The  Government  of 
the  United  States  holds  full  title  to  the  dam  site  with  all 
riparian  rights  and  all  water  rights.  The  power  of  falling 
water  is  an  inevitable  incident  of  the  construction  of  the 
dam.  The  water  power  came  into  the  exclusive  control  of 
the  Federal  Government,  and  the  mechanical  energy  was 
convertible  into  electric  energy.  The  water  power,  the 
right  to  convert  it  into  electric  energy,  and  the  electric 
energy  thus  produced,  constitute  property  belonging  to 
the  United  States  and  to  no  one  else. 

12. 

Although  the  Burley  Irrigation  District  has  a  right  to 
claim  95.6  percent  of  the  net  profits  determined  by  the 
Secretary  of  the  Interior  to  have  been  earned  from  the  sale 
of  power  generated  at  the  Minidoka  power  plant,  that  is  the 
sole  extent  of  its  right  in  the  Minidoka  plant  commercial 
power.  The  Burley  Irrigation  District  cannot  control  the 
discretion  of  the  United  States  acting  through  the  Secrc- 
tary  of  the  Interior  in  the  use  of  the  power  plan  , 
204  or  in  the  use  of  the  water  rights  decreed  to  the 
United  States  in  connection  therewith,  or  in  the  use 
of  the  electrical  energy  produced  by  those  facilities  since 
full  ownership  of  the  plant,  of  its  facilities  and  of  the  elec¬ 
tricity  is  in  the  United  States.  Furthermore,  having  no 
title  to  any  of  the  power  or  power  facilities  of  the  project, 
the  Burley  Irrigation  District  cannot  claim  rent  or  otlie^ 
compensation  for  the  use  of  those  facilities. 

13. 

Under  both  the  Federal  laws  and  the  Idaho  Constitution 
and  laws  applicable  to  the  Minidoka  project,  the  use  of 
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water  for  irrigation  purposes  is  a  public  interest  superior 
in  right  to  the  use  of  water  for  power  purposes.  Under  no 
contracts,  statutes,  decisions  or  other  authority  whatsoever 
is  the  Burlev  Irrigation  District  entitled,  either  legallv  or 
equitably,  to  demand  that  the  Secretary  of  the  Interior  be 
required  to  waste  water  needed  for  irrigation  merely  to 
create  power  profits.  Otherwise  the  Secretary  of  the  in¬ 
terior  would  be  rendered  unable  to  establish  irrigation 
projects,  but  could  be  forced  to  establish  only  power  proj¬ 
ects.  Such  results  would  be  contrary  to  the  purpose  of  the 
Federal  Reclamation  Law,  contrary  to  the  public  policy  of 
the  State  of  Idaho,  and  disastrous  to  the  irrigators  of  the 
entire  Snake  River  Valley. 

14. 

Under  the  provisions  of  the  Reclamation  Law  charges 
against  water  users  and  districts  are  determined  by  public 
notices  and  contracts  made  thereunder,  and  the  amount  of 
the  charge  against  the  water  users  or  the  district  does  not 
depend  upon  the  amount  charged  on  the  books  as  the  cost 
of  the  works  in  question,  but  upon  the  amount  announced 
by  the  Secretary  of  the  Interior  in  his  public  notices  with  a 
view  to  returning  the  estimated  cost  of  the  project  to  the 
Reclamation  Fund. 

DANIEL  TV.  O’DOXOGHUE 

Justice. 

Found  this  27th  day  of  June,  1939. 

205  Final  Judgment 

Filed  June  27  1939 

♦  •  « 

This  action  came  regularly  before  the  court  for  hearing 
at  this  term  and  thereupon  upon  consideration  thereof  and 
the  evidence  taken,  it  is  this  27th  day  of  June  1939,  ad¬ 
judged  as  follows: 

The  plaintiff’s  prayer  for  judgment  is  denied  and  the 
suit  and  bill  of  complaint  are  dismissed  in  accordance  with 
the  prayers  of  the  defendant  as  set  forth  in  his  answer  and 
response.  Provided,  however,  that  the  temporary  injunc¬ 
tion  as  modified  on  the  19th  day  of  April,  1938,  be  and  it  is 
hereby  continued  in  full  force  and  effect  pending  appeal. 
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The  plaintiff  takes  nothing  by  this  suit  and  the  defen¬ 
dant  goes  hence  without  prejudice  of  any  kind.  Court  costs 
shall  be  paid  by  the  plaintiff. 


Approved  as  to  form  : 


DANIEL  W.  O’DONOGHUE 

Justice. 


RAYMOND  SPARKS, 
Counsel  for  PI. 


206  Notice  of  Appeal 

Filed  July  15  1939 

•  *  « 

Notice  is  hereby  given,  this  15th  day  of  July,  1939,  tha: 
the  Burley  Irrigation  District,  plaintiff  herein,  hereby  ap¬ 
peals  to  the  United  States  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia,  from  the  judgment  of  this  Court  entered 
on  the  27th  day  of  June,  1939,  in  favor  of  Harold  L.  Ickes, 
Secretary  of  the  Department  of  the  Interior,  defendant, 
against  said  plaintiff. 

E.  BARRETT  PRETTYMAN 

RS 

RAYMOND  SPARKS— 
Attorneys  for  Plaintiff 


July  15-1939. 


Memorandum 


Bond  on  Appeal  ($250.) — filed. 


207  Assignment  of  Errors 

Filed  August  3  1939 
#  #  *■ 

Comes  now  the  plaintiff  by  its  attorneys  and  says  that 
the  trial  court  erred  as  follows: 

1.  The  court  erred  in  holding  that  plaintiff  is  not  the 
beneficial  and  equitable  owner  of  the  power  plant  at  Mini] 
doka  Dam  to  the  extent  of  95.6  per  cent,  thereof. 
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2.  The  court  erred  in  holding  that  the  plaintiff  is  not  the 
beneficial  and  equitable  owner  of  the  power  distribution 
system  on  the  Minidoka  Project  to  the  extent  of  95.6  per 
cent  thereof. 

3.  The  court  erred  in  holding  that  plaintiff  is  not  the 
beneficial  and  equitable  owner  of  the  water  rights  decreed 
for  power  purposes  at  Minidoka  Dam  by  courts  having 
jurisdiction  thereof. 

4.  The  court  erred  in  failing  to  hold  that  the  water  rights 
decreed  for  power  purposes  by  the  courts  having  jurisdic¬ 
tion  thereof,  are  appurtenances  to  the  Minidoka  power 
plant  and  to  the  lands  in  the  Southside  Pumping  Division 
of  the  Minidoka  Project. 

5.  The  court  erred  in  holding  that  all  rights  of  the  plain¬ 
tiff  in  the  Minidoka  power  plant,  distribution  system,  irri¬ 
gation  system  and  water  rights  arise  from  the  contract 
between  the  plaintiff  and  the  United  States,  dated  March 
15,  1926,  and  that  its  rights  to  claim  net  profits  are  based 

solely  on  said  contract. 

208  6.  The  court  erred  in  failing  to  hold  that  the  plain¬ 

tiff  as  the  agent  and  representative  of  the  water 
users,  acquired  rights  in  the  power  plant,  distribution  sys¬ 
tem,  irrigation  svstem  and  water  rights  bv  reason  of  the 
Public  Notice  of  November  3,  1915,  the  water  right  appli¬ 
cations  signed  by  the  water  users  and  the  Act  of  Congress 
approved  December  5,  1924,  commonly  known  as  the  Fact 
Finders  Act. 

7.  The  court  erred  in  holding  that  the  defendant  has  the 
right  and  authority  to  store  or  withhold  the  water  decreed 
for  power  purposes  at  Minidoka  Dam,  without  notice,  hear¬ 
ing  or  compensation. 

8.  The  court  erred  in  holding  that  the  defendant  is  not 
required  to  deliver,  at  the  Minidoka  power  plant,  the  2700 
second-feet  of  water  decreed  for  power  purposes  or  so 
much  thereof  as  is  necessary  to  generate  sufficient  power  to 
meet  the  power  demands  on  the  Minidoka  Project. 

9.  The  court  erred  in  holding  that  the  defendant  could 
refuse  to  operate  the  Minidoka  power  plant  and  use  the 
distribution  system  to  distribute  power  brought  into  the 
Project  to  take  the  place  of  power  that  could  and  should 
have  been  generated  at  said  power  plant  and  give  to  the 
power  brought  into  the  Project  a  different  status  than 
power  generated  at  said  power  plant. 
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10.  The  court  erred  in  holding  that  the  power  delivered 
l>v  the  Idaho  Power  Company  to  the  Minidoka  Project  is 
in  exchange  for  power  from  the  Black  Canyon  power  plant. 

11.  The  court  erred  in  failing  to  hold  that  the  considera¬ 

tion  passing  to  the  Idaho  Power  Company  for  the 

209  power  delivered  by  it  to  the  Minidoka  Project  was  as 
set  forth  in  the  contract  of  1935  between  the  United 

States  and  the  said  Company  and  was  not  an  exchange  of 
power  from  the  Black  Canyon  power  plant. 

12.  The  court  erred  in  holding  that  the  defendant  had 
authority  to  credit  to  the  Black  Canyon  power  plant  any 
of  the  receipts  from  the  sale  of  commercial  power  on  the 
Minidoka  Project. 

13.  The  court  erred  in  failing  to  hold  that  the  receipts 
from  the  sale  of  commercial  power  on  the  Minidoka  Proj¬ 
ect,  including  both  that  actually  generated  by  the  Minidoka 
I  lower  plant  and  that  brought  into  the  Project  in  lieu  of 
power  which  would  have  been  generated  by  said  power 
plant  if  2700  second-feet  of  water  had  passed  through  the 
said  plant,  were  impressed  with  a  trust  in  favor  of  tin* 
plaintiff. 

14.  The  court  erred  in  failing  to  hold  that  plaintiff  is  en¬ 
titled  to  95.6  per  cent  of  the  profits  from  the  sale  of  com¬ 
mercial  power  actually  generated  at  the  Minidoka  power 
plant  and  from  the  sale  of  power  brought  into  the  Projecj 
in  lieu  of  power  which  would  have  been  generated  by  said 
power  plant  if  27(H)  second-feet  of  water  had  passed 
through  the  said  plant. 

15.  The  court  erred  in  failing  to  hold  that  the  judgment) 
and  the  facts  found  by  the  court  in  Burley  Irrigation  Dis¬ 
trict  vs.  Wilbur,  Kquity  50636.  affirmed  by  this  Court  in 
Wilbur  vs.  Burley  Irrigation  District,  Xo.  5395,  and  all 

facts  necessarily  involved  therein,  are  res  judicata 

210  and  binding  in  this  action. 

16.  The  court  erred  in  holding  that  the  acts  of  the 
defendant  complained  of  involved  the  exercise  of  judgment 
and  discretion. 

17.  The  court  erred  in  failing  to  hold  that  the  acts  of  the 
defendant  complained  of  deprive  the  plaintiff  of  its  prop¬ 
erty  without  due  process  of  law. 

18.  The  court  erred  in  failing  to  hold  that  the  proposed 
findings  of  the  defendant  relating  to  the  profits  from  the 
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sale  of  commercial  power  on  the  Minidoka  Project  in  1935 
and  the  distribution  and  allocation  thereof,  were  void  be¬ 
cause  arbitrary,  capricious  and  in  violation  of  the  property 
rights  of  the  plaintiff. 

19.  The  court  erred  in  dismissing  the  bill  of  complaint. 

20.  The  court  erred  in  granting  judgment  for  the  de¬ 
fendant. 

21.  The  court  erred  in  not  granting  judgment  for  the 
plaintiff. 

22.  The  court  erred  in  finding  facts  contrary  to  the  evi¬ 
dence  and  in  finding  facts  not  supported  by  the  evidence. 

E.  BARRETT  PRETTYMAN 

RS 

RAYMOND  SPARKS 
Attorneys  for  the  Plaintiff. 


211  Order  to  Send  Original  Exhibits  to  United  States 
Court  of  Appeals  for  the  District  of  Columbia 

Filed  August  3  1939 

*  •  # 

Upon  consideration  of  the  motion  of  plaintiff  and  it 
appearing  that  counsel  for  the  defendant  has  consented 
thereto,  it  is  by  the  Court  this  3rd  day  of  August,  1939, 
Ordered,  That  the  following  Exhibits  in  original  form 
be  sent  to  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia,  in  lieu  of  copies  thereof: 

Plaintiff’s  Exhibits  Numbers  1,  2,  3,  4,  5,  6,  8  (a  to  e), 
14,  15,  19,  20,  21,  22  and  23; 

Defendant’s  Exhibits  Numbers  1  to  12  (a),  inclusive. 

T.  ALAN  GOLDSBOROUGH 
Justice 

We  consent:  , 

FREDERIC  L.  KIRGIS, 

Counsel  for  Defendant. 

per  PHINEAS  1NDRITZ 
Aug.  3,  1939 
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Memorandum 


August  18-1939. 


Time  for  filing  transcript  of  record  in  United  States 
Court  of  Appeals  extended  to  and  including  September 
25,  1939. 


212  Transcript  of  Proceedings 

Filed  August  14,  1939 

*  *  • 

Washington,  I).  0. 

Wednesday,  March  22,  1939. 

The  above-entitled  cause  came  on  for  trial  before  Asso 
ciate  Justice  Daniel  W.  O’Donoghue,  in  Civil  Court  No.  5 
at  10  o’clock  a.  m. 

Appearances : 

On  behalf  of  the  plaintiff: 

E.  Barrett  Prettynian, 

S.  T.  Lowe, 

Raymond  Sparks. 

On  behalf  of  the  defendant: 

Frederic  L.  Kirgis, 

B.  E.  Stoutemyer, 

Phineas  Indritz. 


Mr.  Prettynian.  If  the  Court  please,  we  have  the  original 
record  in  the  former  lawsuit,  Equity  No.  50,636,  which  we 
should  like  to  introduce  in  evidence  in  this  proceec- 
213  ing  as  Plaintiff's  Exhibit  1.  We  have  here  for  the 
convenience  of  the  Court  a  printed  copy  of  that 
record  as  it  went  to  the  Court  of  Appeals.  If  it  is  agree¬ 
able  to  counsel  for  the  defendant  and  to  the  Court,  wj 
should  like  to  introduce  the  printed  copy  as  the  exhibit  i:i 
order  that  the  Court  may  have  it  before  him. 

The  Court.  Very  well. 

(Printed  record  in  Equity  No.  50636  was  marked  as  Plain¬ 
tiff’s  Exhibit  1  and  received  in  evidence.) 

Mr.  Prettynian.  If  your  Honor  please,  I  should  like  to 
introduce  a  certified  copy  of  the  decree  of  the  United  States 
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District  Court  for  Idaho  in  the  case  of  Woodville  Canal 
Company  against  Clark  and  Edwards  Canal  and  Irrigation 
Company,  which  decree  of  the  United  States  District  Court 
has  attached  to  it  as  an  exhibit  the  decree  of  the  District 
Court  of  the  Fourth  Judicial  District  of  the  State  of  Idaho, 
in  and  for  the  County  of  Twin  Falls.  I  believe  the  defen¬ 
dant  has  no  objection.  I  present  that  as  Plaintiff’s  Ex¬ 
hibit  2. 

The  Court.  It  may  be  received. 

(Certified  copy  of  decree  of  United  States  District  Court 
for  Idaho  in  case  of  Wood vi lie  Canal  Company  against 
Clark  &  Edwards  (’anal  and  Irrigation  Company  was 
marked  as  Plaintiff's  Exhibit  2  and  received  in  evidence.) 

Mr.  Prettyman.  I  have  a  certified  copy  of  the  decree  of 
the  United  States  District  Court  in  and  for  the  District  of 
Idaho,  Southern  Division,  in  the  case  of  the  United  States 
against  Twin  Falls  Canal  Company  and  the  North  Side 
Canal  Companv,  which  I  should  like  to  introduce  as 
214  Plaintiff’s  Exhibit  3. 

Mr.  Stoutemyer.  We  would  like  to  have  counsel 
explain  what  application  that  has  to  this  case. 

Mr.  Prettyman.  It  is  referred  to  by  title  in  the  complaint 
and  is  admitted  in  the  answer  bv  title.  We  would  like  to 
have  before  the  Court  the  complete  text  of  the  decree. 

Mr.  Stoutemyer.  Well,  if  counsel  can  explain  how  it  is 
pertinent  to  this  case,  we  would  not  object;  but  at  present 
I  do  not  know  of  any  legitimate  bearing  that  it  has  on  this 
case.  If  it  has  none,  certainly  we  should  not  encumber  the 
record. 

Mr.  Prettyman.  If  your  Honor  will  turn  to  the  latter  part 
of  that — I  am  not  sure  of  the  paragraph  number — you  will 
find  that  it  rests  on  what  we  call  right  No.  9,  which  is  the 
right  to  2,700  second-feet  of  water.  Perhaps  it  may  be 
cumulative  to  the  form  of  decree  in  the  District  Courts, 
but  it  shows  that  the  Court  as  late  as  1932  considered  the 
matter  of  disposition  of  water  in  Snake  River,  and  re¬ 
peated  the  former  decree,  awarding  2,700  second-feet  of 
water. 

The  Court.  Well,  it  does  not  make  much  difference.  You 
just  claim  that  it  is  immaterial? 

Mr.  Stoutemyer.  Yes,  sir. 

The  Court.  I  will  allow  it  to  be  received  in  evidence. 
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(Certified  copy  of  decree  of  United  States  District  Courlt 
in  case  of  United  States  against  Twin  Falls  Canal  Company 
and  North  Side  Canal  Company  was  marked  as  Plaintiff’s 
Exhibit  3  and  received  in  evidence.) 

Mr.  Prettvman.  If  your  Honor  please,  we  called  on  the 
defendant  to  produce  certain  documents.  Pursuant  to  that 
call  he  has  produced  these  documents.  I  should  like  to 
introduce  five  of  them,  first  a  copy  of  the  contract  o:’ 

215  the  Minidoka  District,  1916,  a  photostat  of  which  was 
provided  us  by  the  defendant.  The  original  certih 

fied  copy  is  in  the  court,  if  your  Honor  please,  and  this; 
is  a  photostat  of  the  certified  copy,  and  the  parties  are 
agreeable  that  the  photostat  should  be  introduced  as  the 
exhibit. 

(Photostatic  copy  of  contract  of  Minidoka  District,  1916, 
was  marked  Plaintiff’s  Exhibit  4  and  received  in  evidence.) 

Mr.  Prettvman.  As  Plaintiff’s  Exhibit  No.  5  I  present 
a  copy  of  the  contract  of  the  Minidoka  Irrigation  District 
of  1927.  The  original  certified  copy  is  in  court.  This  is  a 
photostat  of  the  certified  copy  and,  by  agreement  of  the 
parties,  the  photostat  is  introduced  as  the  exhibit. 

(Photostat  of  contract  of  Minidoka  Irrigation  District, 
1927,  was  marked  Plaintiff’s  Exhibit  5  and  received  in 
evidence.) 

Mr.  Prettvman.  As  Plaintiff’s  Exhibit  No.  6  we  present 
a  contract  between  the  United  States  and  the  Idaho  Power 
Company  dated  the  10th  day  of  April,  1930.  The  certified 
copy  of  that  contract  is  in  court.  By  agreement  of  the 
parties,  we  introduce  a  photostat  of  the  certified  copy. 
This  was  handed  by  the  defendant  to  us  pursuant  to  our 
call  to  produce.  There  was  attached  a  top  sheet,  which  is 
apparently  an  abstract  prepared  by  the  office  of  the  defen¬ 
dant,  which  is  not  a  part  of  the  contract.  We  have  no  ob¬ 
jection  to  the  top  sheet,  however,  but  it  does  not  constitute 
part  of  the  contract. 

Mr.  Kirgis.  That  is  correct.  It  is  for  recording  purposes, 
as  I  understand  it. 

216  (Photostatic  copy  of  contract  between  the  United 
States  and  Idaho  Power  Company,  April  10,  1930, 

was  marked  Plaintiff’s  Exhibit  6  and  received  in  evidence.) 
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Mr.  Prettyman.  As  plaintiff’s  Exhibit  Xo.  7  I  present  the 
contract  between  the  Idaho  Power  Company  and  the  United 
States,  dated  the  15th  day  of  May,  1938,  the  original  cer¬ 
tified  copy  being  in  court  and,  by  agreement  of  the  parties, 
the  photostatic  copy  of  the  certified  copy  will  be  introduced 
as  the  exhibit. 

(Photostatic  copy  of  contract  between  Idaho  Power  Com¬ 
pany  and  the  United  States,  May  15,  1938,  was  marked 
Plaintiff’s  Exhibit  7  and  received  in  evidence.) 

Mr.  Prettyman.  As  Plaintiff’s  Exhibit  Xo.  8  we  present 
a  set  of  blueprint  sheets,  five  in  number,  showing  the  pro¬ 
duction  and  consumption  of  electrical  energy  by  the  Black 
Canyon  power  plant  for  the  years  1934,  1935,  1936,  1937, 
and  1938.  These  were  the  ones  furnished  by  the  defen¬ 
dant  pursuant  to  the  call  to  produce. 

(Set  of  blueprint  sheets,  5  in  number,  were  marked  Plain¬ 
tiff’s  Exhibit  8  and  received  in  evidence.) 

Mr.  Prettyman.  As  Plaintiff's  Exhibit  Xo.  9  I  present  a 
set  of  certified  resolutions,  being  three  in  number,  relating 
to  the  election  in  the  Burlev  Irrigation  District  for  the 
adoption  of  the  contract  with  the  United  States  in  1926, 
some  question  having  been  raised  by  the  pleading  of  the 
plaintiff  as  to  the  authority  of  the  District  in  the  matter 
of  that  contract.  The  defendant  makes  no  objection  to  the 
offer.  It  is  under  the  seal  of  the  District. 

217  (Set  of  certified  resolutions,  3  in  number,  were 
marked  Plaintiff’s  Exhibit  9  and  received  in  evi¬ 
dence.) 

Mr  Prettyman.  As  Plaintiff's  Exhibit  Xo.  10  we  intro¬ 
duce  a  set  of  certified  copies,  being  eight  in  number,  of 
the  letters  of  the  Secretary  of  the  Interior  announcing  his 
proposed  findings  as  to  the  division  of  profits  from  the 
sale  of  commercial  power  of  the  Minidoka  project  from 
the  year  1928  to  1934,  inclusive. 

(Set  of  certified  copies,  8  in  number,  of  letters  of  the 
Secretary  of  the  Interior  was  marked  Plaintiff’s  Exhibit 
10  and  received  in  evidence.) 

Mr.  Prettyman.  If  your  Honor  please,  we  recognize 
that  this  Court  takes  judicial  notice  of  the  statutes  and  the 
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constitutions  of  the  several  states.  There  are  some  prd- 
visions  of  the  Constitution  of  Idaho  and  certain  sectionjs 
of  the  Idaho  statutes  which  we  ask  your  Honor  to  tak^ 
judicial  notice  of.  We  have  the  official  printed  copy  iiji 
the  room  and  we  have  made  typewritten  copies  of  thosd 
sections  for  the  convenience  of  the  Court,  which  we  wouhjl 
like  to  invite  your  Honor’s  attention  to. 

The  sections  of  the  Idaho  Constitution  are  Article  I, 
Section  14;  Article  XV,  Section  1;  Article  XV,  Section  3; 
Article  XV,  Section  4;  Article  XV,  Section  5. 

I  assume  that  we  won’t  mark  this  as  an  exhibit? 

The  Court.  You  could  if  you  wish.  You  do  not  have 
to  offer  them  in  evidence,  because  the  Court  takes  judicial 
notice  of  them,  but  if  vou  want  to,  vou  mav  do  so. 

Mr.  Prettyman.  I  will  introduce  this  typewritten 
218  set  of  extracts  from  the  Constitution  of  the  State 
of  Idaho  as  Plaintiff’s  Exhibit  Xo.  11. 

(Typewritten  set  of  extracts  from  the  Constitution  of 
Idaho  was  marked  Plaintiff’s  Exhibit  11  and  received  it. 
evidence.) 

Mr.  Prettyman.  Likewise  I  request  your  Honor  to  take 
judicial  notice  of  certain  sections  of  the  Idaho  statutes; 
relating:  to  the  organization  and  powers  of  irrigation  dis¬ 
tricts,  these  being  Section  42-101,  of  the  Idaho  Code,  anno¬ 
tated,  42-102,  42-105,  42-106,  42-108,  42-109,  42-110,  42-114, 
42-115,  42-116,  42-118,  42-304. 

I  will  ask  that  these  be  introduced  as  Plaintiff’s  Exhibit 
No.  12. 

(Certain  sections  of  the  Idaho  statutes  were  marked 
Plaintiff’s  Exhibit  12  and  received  in  evidence.) 

Mr.  Prettyman.  We  also  request  your  Honor  to  take 
judicial  notice  of  certain  sections  of  the  Idaho  statutes  re¬ 
lating  to  water  rights,  these  being  Sections  41-101,  of  the 
Idaho  (’ode,  annotated,  Section  41-103,  Section  41-104,  41- 
106,  41-108,  41-110,  and  I  present  as  Plaintiff’s  Exhibit  Xo. 
13  typewritten  copies  of  those  statutes. 

(Typewritten  copies  of  certain  sections  of  the  Idaho 
statutes  were  marked  Plaintiff’s  Exhibit  13  and  received 
in  evidence.) 
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Mr.  Prettyman.  Now,  if  your  Honor  please,  we  have 
subpoenaed  the  defendant,  or  his  duly  authorized  agent, 
to  appear  and  to  bring  with  him  certain  documents.  I  be¬ 
lieve  that  those  documents  are  here,  and  in  order  to  save 
time,  it  is  perfectly  all  right  with  us  if  the  Court 

219  will  simply  permit  us  to  introduce  those  documents, 
without  going  through  the  formality  of  swearing  an 

agent  and  having  him  identify  them.  The  documents  are 
here  and  the  parties  agree  on  their  authenticity. 

The  Court.  Very  well. 

Mr.  Kirgis.  As  explained  to  counsel,  two  of  these  cost 
and  return  reports  we  have  been  unable  to  locate.  I  be¬ 
lieve  those  two  have  been  pointed  out  to  you. 

Mr.  Prettyman.  Yes. 

Mr.  Kirgis.  These  cost  and  return  reports  are  from 
the  records  of  the  Department,  and  if  they  are  to  be  in¬ 
cluded  in  the  record  of  this  case,  the  defendant  will  ask 
permission  to  remove  them  from  the  record  at  the  conclu¬ 
sion  of  the  trial,  for  copying  purposes,  and  allow  the  copies 
to  be  introduced  in  the  record. 

The  Court.  Very  well. 

Mr.  Prettyman.  If  your  Honor  please,  as  Plaintiff’s  Ex¬ 
hibit  No.  14  we  present  the  document  that  has  been  pro¬ 
duced  by  the  defendant  pursuant  to  a  subpoena  calling  upon 
them  to  bring  to  court  all  the  statistical  data  upon  which 
the  Secretary  premised  his  findings  of  profits  from  power 
operations  on  the  Minidoka  project  for  the  year  1935,  which 
findings  are  set  forth  in  paragraph  42  of  the  answer  of 
the  defendant. 

(Document  containing  statistical  data  was  marked  Plain¬ 
tiff’s  Exhibit  14  and  received  in  evidence.) 

Mr.  Prettyman.  If  your  Honor  please,  we  subpoenaed 
the  cost  and  return  reports  of  the  Minidoka  project  for 
a  number  of  years  and  they  have  been  produced  in 

220  court.  We  have  not  as  yet  seen  them — they  are 
quite  voluminous — and  I  believe  I  will  delay  the  in¬ 
troduction  of  any  of  them  until  a  little  later  in  the  case 
when  I  have  had  an  opportunity  to  go  over  them,  and  per¬ 
haps  there  will  be  only  a  part  of  them  that  we  will  wish  to 
introduce. 
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If  your  Honor  please,  among  the  documents  which  havj 
been  produced  by  the  defendant  subject  to  a  subpoena  to 
which  I  have  just  referred  is  the  construction  costs  and 
return  report  from  the  Minidoka  project  for  1936.  I  would 
like  to  present  that  as  Plaintiff’s  Exhibit  Xo.  15. 

(Cost  and  return  report  from  Minidoka  project  for  1936 
was  marked  Plaintiff’s  Exhibit  15  and  received  in  evi¬ 
dence.) 

•  ##*#•«• 

Mr.  Lowe.  At  this  time  I  offer  in  evidence  as  Plain¬ 
tiff’s  Exhibit  16  the  computation  furnished  to  Mr.  Hatcher 
by  the  officers  of  the  Bureau  of  Reclamation  and  ask  that 
the  photostatic  copy  be  admitted,  the  photostat  not  having 
the  computations  that  were  made  by  the  witness. 

Mr.  Stoutemyer.  I  object  to  the  statement  as  furnished 
by  the  officers  of  the  Bureau  of  Reclamation.  I  understand 
that  this  is  a  computation  which  Mr.  Lyman  made;  that) 
he  is  the  only  one  who  had  anything  to  do  with  the  making 
of  this. 

The  Witness.  I  obtained  the  computation  through  Mr. 
Lyman. 

Bv  Mr.  Stoutemver: 

•  « 

Q.  Through  Mr.  Lyman?  A.  Yes. 

221  Mr.  Stoutemyer.  That  is  objected  to  as  not  being 
an  admissible  record.  It  is  a  mere  computation  by 
some  employee  of  the  Reclamation  Bureau.  If  Mr.  Lyman 
were  called  to  explain  what  that  refers  to  or  whether  it  is 
a  correct  representation  of  something  material,  I  might 
not  object. 

The  Court.  I  will  allow  it  in  evidence. 


(Computation  of  operation  of  Minidoka  power  plant  was 


*  «***••• 


The  Witness.  Shall  I  continue?  (M.  B.  Hatcher) 


By  Mr.  Lowe: 

Q.  Proceed.  A.  At  the  bottom  of  the  second  page  of  Ex¬ 
hibit  16  is  shown  the  development  of  figures  that  are  to 
provide  a  basis  for  the  apportionment  of  the  costs  of  op- 
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erating  the  Minidoka  power  plant,  all  based  on  the  kilo¬ 
watt  hours  of  delivery  from  the  plant  and  the  analysis  of 
Ihe  manner  in  which  that  power  was  used.  I  was  unable 
to  follow  all  of  these  computations,  and  it  does  not  seem 
to  me  that  they  were  done  in  a  manner  tending  to  produce 
a  fair  apportionment  of  the  costs  of  that  plant.  I  have 
made  my  own  computations  on  that  and  am  prepared  to 
explain  them  better  from  my  own  exhibit. 

Mr.  Lowe.  At  this  time,  if  the  Court  pleace,  we  offer 


in  evidence  as  Plaintiff’s  Exhibit 


17  the  witness’  analysis 


of  the  kilowatt  hours  generated  during  the  year  1935. 


The  Witness.  Mr.  Lowe,  1  believe  this  should  go  with 


it,  because  it  will  help  explain  it. 


222  By  Mr.  Lowe: 

Q.  Should  this  go  with  it  as  a  part  of  the  same  exhibit? 
A.  It  can,  or  else  as  a  separate  exhibit,  just  as  you  like. 
They  are  related,  but  can  be  handled  separately. 

Mr.  Lowe.  I  also  offer  in  evidence,  if  the  Court  please, 
as  Plaintiff’s  Exhibit  18  the  diagram  prepared  by  the  wit¬ 
ness. 


(Analysis  of  kilowatt  hours  generated  during  1935  was 
marked  as  Plaintiff’s  Exhibit  17  and  received  in  evidence.) 

(Diagram  prepared  by  witness,  relating  to  Plaintiff’s 
Exhibit  17,  was  marked  as  Plaintiff’s  Exhibit  18  and  re¬ 
ceived  in  evidence.) 

By  Mr.  Lowe: 

Q.  Now,  will  you  proceed?  A.  Exhibits  17  and  18  are 
related  in  that  Exhibit  18  shows  by  diagram  the  story 
that  is  told  in  the  figures  at  the  top  of  Exhibit  17,  Exhibit 
18  being  merely  a  diagramatic  representation  of  those 
figures. 

At  the  bottom  of  Exhibit  17  I  have  shown  the  figures  lead¬ 
ing  up  to  the  apportionment  that  I  think  more  correctly 
reflects  the  manner  in  which  the  costs  of  the  Minidoka 
power  plant  should  be  apportioned. 

Q.  Just  explain  how  you  have  handled  it.  A.  I  have,  in 
effect,  converted  all  of  the  current — the  33000-volt  current 
— and  distributed  it  on  that  basis. 

At  the  bottom  of  the  page  it  will  be  noted — at  the  bot¬ 
tom  of  Exhibit  17  it  will  be  noted — that  there  were  10,765,- 
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902  kilowatt  hours  used  by  the  gravity  division  and  that 
there  was  a  net  contribution  by  the  Idaho  Power 
223  Company  in  1935  of  9,441,324  kilowatt  hours,  leav¬ 
ing  a  usage  by  the  gravity  division  of  current  from 
the  Minidoka  power  plant  of  1,324,578  kilowatt  hours. 

Now,  that  amount  is  equal  to  2.8(i  per  cent  of  the  total 
amount  of  current  generated  in  the  Minidoka  power  plant 
in  that  year.  That  figure  differs  from  the  figure  that  is 
developed  in  Exhibit  1G. 

Exhibit  16  produces  a  result  of  five-tenths  of  one  per 
cent  of  the  total  cost — Let  me  correct  that:  of  the  com¬ 
mercial  power  portion  of  the  cost  of  operating  the  Mini¬ 
doka  power  plant.  My  own  figures  are  2.86  per  cent  of 
the  total  cost  of  operating  the  power  plant,  or  9.28  per 
cent  of  the  commercial  power  portion  of  operating  the 
plant. 

Q.  That  is  reflected  in  what  item  in  Exhibit  16?  A.  Or 
the  first  page  of  Exhibit  16,  about  the  middle  of  the  top 
portion  there,  there  is  an  item  of  $7,446.07,  designated  as 
the  commercial  power  cost  portion  of  the  Minidoka  power 
plant  for  the  year  1935.  In  Exhibit  16  the  amount  assignee, 
to  the  gravity  division  is  $37.23.  My  calculations  led  to  the 
assignment  of  $691.05  to  the  gravity  district  for  power  usee, 
from  the  Minidoka  power  plant  in  1935. 

Q.  Mr.  Hatcher,  explain  why  you  made  that  change,  will 
you,  please?  A.  I  did  not  feel  that  the  apportionments  re- 
llected  in  the  figures  at  tin*  bottom  of  Exhibit  16  correctly 
portrayed  the  proper  apportionment  of  the  costs  of  op¬ 
erating  the  plant  to  the  two  districts. 

Q.  Explain  why  you  did  not.  A.  Well,  I  have  said  that  I 
felt  that  the  apportionment  was  improper.  It  is 


224  a  little  difficult  to  say  why  it  is,  but  I  can  make 
this  observation :  that  the  first  figures  there  at  the 
top  of  that  calculation,  9,812,925  kilowatt  hours,  designated 
as  the  commercial  power  delivery  from  the  Minidoka  Irri¬ 
gation  District,  or  the  gravity  division,  the  11,833,780  kilo¬ 
watt  hours,  designated  as  the  power  delivery  from  the 
Minidoka  project,  or  the  pumping  division,  and  the  total 
of  those  figures  give  in  effect  the  current  at  2,300  volts — 
the  sum  of  the  current  at  2,300  volts. 

The  calculation  below  that  uses  current,  in  effect,  at 
132,000  volts  from  the  Idaho  Power  Company.  In  other 
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words,  deliveries  to  and  from  the  Idaho  Power  Company 
are  made  on  the  basis  of  current  at  132,000  volts,  and  a  sub¬ 
traction  is  made  of  current  at  132,000  volts  from  current 
at  2,300  volts,  which  brings  about  an  unfair  and,  I  think, 
improper  distribution  of  those  costs.  It  is  not  equitable 
to  attempt  to  subtract  current  at  one  voltage  from  current 
at  another  voltage;  they  are  not  one  and  the  same  thing. 

Q.  All  right:  what  other  objections  have  you?  A.  Turn¬ 
ing,  now,  to  the  second  page  of  Exhibit  16,  there  is  an  item 
in  the  calculations  at  the  top  of  the  page  in  the  amount  of 
$5,861.18,  designated  as  being  the  uncollected  bills,  marked, 
January  1,  1935,  collected,  and  set  under  the  column  headed 
Minidoka  Irrigation  District.  That  item  represents  rev¬ 
enue  billed  in  1934  but  not  collected  until  after  the  1st  of 
January,  1935. 

It  is  my  judgment  that  the  application  or  the  assign¬ 
ment,  rather,  of  that  amount  of  money  to  the  Minidoka 
Irrigation  District,  or  to  the  gravity  division,  does 
225  not  properly  reflect  the  apportionments  as  they 
should  have  been  made  at  that  time. 


Bv  Mr.  Lowe: 

*> 

Q.  Mr.  Hatcher,  in  the  manner  in  which  the  apportion¬ 
ment  was  made  as  shown  by  Exhibit  16,  what  per  cent  of 
the  power  that  was  used  for  commercial  purposes  on  the 
Minidoka  project  during  the  year  1935  was  credited  to 
the  Burley  District?  What  per  cent  of  the  revenues  from 
the  sale  of  power  used  for  commercial  purposes  during 
that  year  1935  on  the  Minidoka  project  was  credited  to  the 
Burlev  Irrigation  District? 

Mr.  Stoutemyer.  That  is  objected  to  on  the  ground  that 
it  involves  a  bookkeeping  matter,  a  matter  of  accounting, 
and  not  an  engineering  matter;  and  also  for  the  further 
reason  that  it  is  wholly  immaterial  what  per  cent  of  the 
revenues  collected  in  a  certain  county  was  credited  to  one 
district  or  the  other.  The  only  thing  the  law  provides  for 
is  the  apportionment  or  the  establishment  of  the  net  profit 
from  the  Minidoka  power  plant,  which  is  an  entirely  dif¬ 
ferent  thing  from  the  revenues  or  collections  in  a  certain 
territory  from  power  that  came  from  many  different 
plants. 
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The  Court.  Furthermore,  this  witness  does  not  kno^’ 
anything  about  it.  It  is  all  hearsay  with  him.  He  is  goin 
to  tell  the  Court  what  he  saw  in  some  books  or  papers 
I  suggest  to  counsel  for  the  plaintiff  that  the  last  several 
items  that  this  witness  has  testified  to  have  actually  nothing 
to  do  with  engineering.  The  only  person  who  could 

226  help  the  Court  intelligently  with  regard  to  the  last 
several  items  this  witness  has  testified  to  would  bp 

an  expert  accountant  who  had  gone  over  the  books. 

This  witness  cannot  undertake  to  tell  the  Court  tha 
the  January  1,  1935  bills  collected,  $5,861.18,  which  wer^? 
uncollected  bills,  maybe,  from  a  prior  year,  ought  to  go 
into  1934.  Only  an  expert  accountant  could  help  the  Court 
out  with  regard  to  that. 

He  took  another  item  of  a  similar  nature  amounting  to 
a  hundred  and  some  dollars. 

This  witness  is  not  qualified  to  give  the  Court  any  opinion 
that  is  worth  much  on  these  things.  These  things  are  for 
a  certified  public  accountant  or  an  account  to  tell  the 
Court.  This  man  is  an  engineer. 

I  will  allow  you  some  leeway,  but  1  just  want  you  to 
know  that  I  am  taking  into  consideration  the  fact  that  this 
witness  is  not  an  accountant.  lie  may  be  familiar  with 
figures,  just  as  the  Court  is.  The  Court  studied  mathe¬ 
matics  for  five  or  six  years  at  college  and  always  was  good 
at  mathematics,  and  so  on;  but  the  Court  is  not  a  public 
accountant  or  a  certified  public  accountant.  I  am  a  law¬ 
yer;  I  could  not  get  on  the  stand  and  testify  as  an  expert 
accountant. 

You  have  given  me  data  on  which  you  base  your  differ¬ 
ence,  but  I  would  not  spend  too  much  time  on  that  by  asking 
this  man;  he  does  not  know  anything  about  it.  Your  last 
question  asked  him  what  he  knew  about  some  revenues. 
What  does  he  know  about  them  ?  He  does  not  know  any¬ 
thing  about  them.  He  was  not  there.  He  has  never  op¬ 
erated  a  power  plant  or  a  utility  plant.  He  has  never 
been  an  expert  accountant  who  has  gone  over  the 

227  books. 


I  am  just  suggesting  to  you  that  the  Court  natur¬ 
ally  can  not  give  a  great  deal  of  weight  to  the  testimony 
of  this  witness.  He  is  an  engineer  and  is  testifying  to 
figures  he  found  in  the  books  of  this  power  plant  out  there 
in  Idaho. 
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Mr.  Prettyman.  Do  I  understand  that  your  Honor  sus¬ 
tains  the  objection ! 

The  Court.  No,  but  I  am  just  warning  counsel,  and  I 
suggest  to  the  witness  that  we  ought  to  have  some  weight 
to  the  testimony  given  here.  For  instance,  I  would  not 
want  someone  who  was  a  plumber  but  who  had  done  some 
painting  to  tell  be  all  about  painting  just  because  he  had 
done  some  painting  around  this  place  or  the  other  place. 

I  just  want  to  let  you  know  that  1  am  allowing  this  in 
evidence  for  what  it  is  worth,  but  the  Court  has  got  to 
take  into  consideration  what  this  witness  is  and  what  he 
has  done. 

Read  the  question,  Mr.  Reporter.  I  will  let  the  witness 
answer  it  if  he  can. 

Mr.  Lowe.  At  this  time,  if  the  Court  please,  we  offer 
in  evidence  as  Plaintiff’s  Exhibit  19  a  record  furnished  by 
the  defendant,  at  the  request  of  the  plaintiff,  showing  the 
number  of  second-feet  of  water  used  through  the  power 
plant  and  also  the  dates  when  used  and  the  elevation  of 
Lake  Walcott  per  day  from  the  year  1931  to  the  year  1938. 

Mr.  Stoutemyer.  Objected  to  as  not  competent.  It  is 
not  a  record.  Counsel’s  statement  as  to  who  furnished  it 
is  not  competent,  either. 

228  The  Court.  These  are  two  dozen  sheets  with 
dates  and  figures  on  them.  They  are  not  signed  by 
anyone  and  they  do  not  purport  to  be  a  record  of  any  place 
or  any  person  or  any  official. 

Mr.  Lowe.  That  was  the  way  it  was  produced,  if  the 
Court  please. 

The  Court.  Who  produced  it  ? 

Mr.  Lowe.  The  superintendent  of  the  Burley  project, 
Mr.  Templin,  and  the  letter  of  transmittal  is  here — 

The  Court  (interposing).  The  superintendent  of  the 
Burley  project? 

Mr.  Lowe.  The  superintendent  of  the  Minidoka  project. 
That  includes  both  the  Burley  and  the  Minidoka  District. 

Mr.  Prettyman.  He  is  the  government  official. 

Mr.  Lowe.  The  government  official. 

Mr.  Prettyman.  He  is  an  official  of  the  Interior  Depart¬ 
ment  and,  therefore,  a  subordinate  of  the  defendant. 
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The  Court.  You  mean  the  defendant  here  produced  thi 
and  gave  it  to  you? 

Mr.  Lowe.  Yes,  sir,  if  the  Court  please. 

The  Court.  Is  that  correct? 

Mr.  Stoutemyer.  I  do  not  know  whether  it  is  or  noj;. 
The  man  referred  to  is  in  court  and  can  be  called  if  they 
want  him. 

Mr.  Prcttyman.  Here  is  the  letter  of  transmittal,  if  your 
Honor  please  (handing  a  document  to  the  Court). 

The  Court.  There  is  a  letter  attached  to  it  signed  by 
Dana  Templin,  of  the  Bureau  of  Reclamation,  dated 
March  10,  1939. 

229  I  will  allow  it  in  evidence  as  Plaintiff’s  Exhibit  19. 

(Document  containing  second-feet  of  water,  etc.,  from 
1931  to  1938,  together  with  letter  of  transmittal,  was 
marked  Plaintiff’s  Exhibit  19  and  received  in  evidence.) 

Mr.  Lowe.  1  also  offer  in  evidence  as  Exhibit  20  the 
statement  furnished  at  the  same  time  and  specified  in  the 
letter  appearing  on  Exhibit  19,  showing  the  use  of  power 
at  the  C.  C.  C.  camp  and  also  the  amount  of  power  gen¬ 
erated  at  the  Minidoka  power  plant  and  the  amount  of 
power  received  from  the  Idaho  Power  Company  from  1934 
to  1938,  and  the  power  used  at  the  C.  C.  C.  camp,  and  it 
gives  the  months  for  the  power  generated  at  the  Minidokja 
power  plant  from  October,  1934,  to  December,  1938. 

The  Court.  It  may  be  received. 

(Statement  showing  use  of  power  at  C.  C.  C.  camp,  etc 
was  marked  Plaintiff’s  Exhibit  20  and  received  in  evi¬ 
dence.) 


Cross-examnation. 

By  Mr.  Stoutemyer: 

Q.  Do  I  understand,  Mr.  Hatcher,  that  your  criticism  o:: 
the  findings  of  profits  which  was  approved  by  the  Secre¬ 
tary  of  the  Interior  is  that  he  made  his  finding  on  the  basis 
of  collections  from  power  revenues,  and  you  think  he 
should  have  made  it  on  the  power  revenues  which  accrued 
in  the  year  in  question?  Is  that  the  idea?  A.  I  believe 
that  you  have  one  of  the  points  there  reasonably  clear.  It 
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had  to  do  particularly  with  that  amount  of  money, 

230  $5,861.18,  which  was  billed  in  1934,  but  not  collected 
until  after  January  1,  1935. 

Q.  You  might  say  that  if  it  had  been  on  an  accrual  basis 
that  would  have  been  credited  to  the  year  1934,  but  on  a 
collection  basis  it  came  into  the  year  1935,  because  it  was 
collected  in  1935.  A.  It  came  into  the  revenues  in  1935 
because  it  was  collected.  It  was  1934  business. 

Q.  And  that  is  your  point?  You  think  the  Secretary 
should  have  made  his  finding  of  profit  on  the  basis  of  ac¬ 
cruals  in  1935  instead  of  on  the  basis  of  revenue  actually 
collected  in  1935?  A.  Well,  it  is  just  a  matter  of  reasoning 
there. 

Q.  Well,  I  am  just  asking  you  if  that  is  your  point.  A. 

Xo,  I  do  not  think  you  have  stated  it  correctly.  I  think 

1  might  explain  it  this  way:  It  does  not  seem  to  me  that 

it  should  make  anv  reason — 

* 

Q.  (Interposing)  I  do  not  want  your  argument,  I  want 
to  know  if  that  is  the  difference  between  vour  theory  of 
what  should  have  been  done  and  the  theory  on  which  the 
Secretary  made  his  finding.  A.  No,  I  don’t  think  you 
stated  it  correctly  in  your  question.  My  point  is  if  that 
money  was  billed  in  1934  and  not  collected  in  1935,  the 
mere  fact  that  it  was  not  collected  should  not  be  the  rea¬ 
son  for  changing  one  matter  from  another,  because  that 
is  the  actual  effect  of  that. 

Q.  Isn’t  that  offset  very  largely  by  the  fact  that  in  ar¬ 
riving  at  the  determination  on  an  actual  collection  basis 
the  accruals  in  the  last  month  in  1935  which  were 

231  not  collected  until  1936  would  go  into  the  next  year? 
A.  Xo;  you  must  not  confuse  that  amount  of  money 

with  another  amount  of  money.  That  is  money  that  was 
billed  in  1934.  There  is  nothing  to  offset  that. 

Q.  That  is,  it  is  your  opinion  that  it  was  not  proper  to 
determine  profits  on  what  was  collected  in  1935?  A.  It 
is  not  proper  to  treat  that  item  in  the  way  it  was  treated. 

Q.  I  am  asking  you  if  that  was  your  opinion.  That  is 
the  point,  is  it  not  ?  A.  I  think  1  have  stated  my  opinion. 

The  Court.  He  is  asking  you  the  question  now. 

The  Witness.  May  I  have  that  read? 

The  Reporter  (reading) : 

“Q.  That  is,  it  is  your  opinion  that  it  was  not  proper 
to  determine  profits  on  what  was  collected  in  1935?” 
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The  Witness.  No.  You  are  asking  an  all-inclusive  ques¬ 
tion  there.  I  can  answer  your  question  if  you  will  deal  with 
that  specific  amount.  1  don’t  want  to  limit  it  to  any  collec¬ 
tions  in  1935.  I  am  talking  about  that  specific  amount. 

By  Mr.  Stoutemyer: 

Q.  What  is  the  specific  amount  you  are  referring  to?  A. 
$5,861.18. 

Q.  That  is  nearly  all  of  this  discrepancy  that  you  are 
referring  to,  then ?  A.  That  is  the  bigger  item,  yes. 

Q.  You  do  not  think  that  the  Secretary  misstated  what 
lie  actually  collected  in  that  year,  but  that  he  should  not 

have  taken  into  consideration  hills  that  accrued  in 
232  the  last  part  of  1934  and  were  collected  in  1935?  A. 

There  is  no  misstatement,  because  the  item  is 
clearly  labeled.  I  think  it  was  a  mistreatment. 

Q.  That  is,  if  it  was  proper  to  base  his  finding  on  what 
lie  actually  collected,  why,  then,  it  is  all  right? 

Mr.  Lowe.  We  object  to  that.  It  calls  for  a  conclusion 
of  the  witness. 

The  Court.  Oh,  no.  The  witness  has  undertaken  to 
testify  as  an  accountant.  The  Court  has  allowed  you  to 
examine  him  as  an  accountant,  and  I  think  this  is  proper 
cross  examination. 

The  Witness.  Lot  us  put  it  on  this  basis,  and  I  think  it 
answers  your  question:  That  if  the  Secretary  wants  tq 
say  that  the  revenue  billed  in  1935  should  be  apportioned 
on  this  basis  and  revenue  billed  in  1934  and  not  collected 
in  1935 — if  he  wants  to  make  that  determination — he  is 
simply  reversing  the  thing  that  I  have  done  there  and  said 
my  way  of  doing  it  is  not  correct.  1  have  done  it  the  other 
wav  around. 

Bv  Mr.  Stoutemver: 

Q.  Now,  you  have  referred  to  the  statement  that  it  is 
your  opinion  that  that  was  not  the  right  thing  to  do,  that 
you  are  inclined  to  think  that  it  was  not  the  right  thing  to 
do,  because  the  contract  with  the  Idaho  Power  Company 
became  effective  on  January  1,  1935?  A.  That  is  correct. 

Q.  But  if  it  was  true  that  for  four  months  prior  to  that 
time  there  was  another  temporary  contract  in  effect  with 
the  power  company  under  which  the  power  which 
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233  was  actually  used  in  October,  November,  and  De¬ 
cember,  1934,  came  from  the  Idaho  Power  Company 

mainly  or  largely  and  not  from  the  Minidoka  power  plant, 
obviously  there  would  be  no  objection  on  that  account;  is 
that  correct?  A.  Then  I  would  reason  in  that  case  that  if 
it  was  the  intent  of  the  Secretary  to  go  back  to  October  1, 
he  would  have  made  his  apportionment  on  all  revenue 
billed  between  October  1  and  December  1. 

Q.  You  state  that  you  are  familiar  with  the  contracts  with 
the  Minidoka  District  and  the  other?  A.  I  said  I  read 
those  contracts. 

Q.  Did  you  observe  that  those  contracts  expressly  provide 

for  determination  on  the  basis  of  actual  collections  rather 

than  accruals?  A.  I  don’t  recall  that  point  specifically,  but 

if  it  is  stated  in  that  wav  it  is  not  clear  to  me  that  that 

•> 

was  the  intent. 

Q.  You  have  referred  to  some  small  item — it  is  hardly 
worth  fighting  over,  I  think — that  you  think  was  wrong 
because  it  was  from  power  sold  at  the  C.  C.  C.  camp.  What 
was  the  amount  of  that  item?  A.  The  total  item  of  money 
involved  there  was  $182.72. 

Q.  $182.  A.  Yes. 

Q.  You  think  that  that  should  not  have  been  included 
in  the  Minidoka  District?  A.  I  did  not  see  the  reason  for 
including  it  there.  It  seems  to  me  it  was  a  project  revenue. 
Q.  Is  that  location  either  in  the  Burley  District 

234  or  the  Minidoka  District  or  outside  of  both  of  them? 
A.  It  is  outside  of  both. 

Q.  On  what  side  of  the  river  is  it?  A.  I  don’t  recall  my 
geography  well  enough  to  remember  that. 

Q.  It  was  on  the  north  side,  wasn’t  it?  A.  Yes. 

Q.  It  was  closer  to  the  Minidoka  District  than  the  Bur¬ 
ley  District  ?  A.  Again,  I  did  not  measure  that. 

Mr.  Stoutemyer.  That  is  all. 

**•**•••• 

Witness — A.  L.  Humphries — Direct. 

By  Mr.  Lowe: 

Q.  Are  you  familiar  with  the  Minidoka  power  plant?  A. 
I  am. 

Q.  Will  you  describe  that  power  plant?  A.  Minidoka 
power  plant  is  situated  at  right  angles  to  the  main  channel 
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of  the  river  and  is  immediately  below  the  dam;  in  fact,  the 
dam  comprises  part  of  one  wall  of  this  power  house.  It 
is  constructed  of  concrete,  and  in  this  power  house  there 
are  six  water  wheels  and  generating  units. 

**%***### 

Mr.  Lowe.  At  this  time  1  offer  that  in  evidence  as 
Plaintiff’s  Exhibit  22. 

The  Court.  It  is  admitted  in  evidence. 

(Letter  from  T.  A.  Walters,  Acting  Secretary  of  the 
Interior,  regarding  apportionment  to  the  Burley  Irriga¬ 
tion  District,  was  marked  Plaintiff's  Exhibit  22  and  re¬ 
ceived  in  evidence.) 


235  Q.  1  believe  you  stated  that  certain  figures  set 
out  in  a  letter  from  Assistant  Secretary  Walters 
was  all  the  information  furnished  to  the  District  in  regard 
to  the  determination  of  power  profits  in  1935,  in  accor¬ 
dance  with  that  exhibit  that  you  had  here.  Is  it  not  a  fact 
that  attached  to  that  letter  is  the  Secretary’s  findings  which 
give  the  figures  in  greater  detail? 

Mr.  Lowe.  We  object  to  that  on  the  ground  that  it  calls 
for  a  conclusion  of  the  document.  The  document  speaks 
for  itself. 

The  Court.  Counsel  for  the  defendant  just  wishes  to 
bring  out  the  fact  that  it  was  not  just  the  letter  that  h^ 
received,  but  that  there  was  a  report,  a  single-spaced,  type¬ 
written,  of  four  pages  annexed  to  the  letter. 

Mr.  Stoutemyer.  That  is  correct. 

By  the  Court : 

Q.  That  was  annexed  to  the  letter  when  you  received  it? 
A.  That  was  all  included  in  the  one  transmittal. 

The  Court.  And  that  refers  to  Plaintiff’s  Exhibit  Xo.  22 
and  the  letter  of  the  Assistant  Secretary  of  the  Interior 
dated  March  12,  11)36. 

By  Mr.  Stoutemyer: 

Q.  Did  anybody  connected  with  the  Burley  District,  as 
far  as  you  know,  ever  ask  for  any  breakdown  of  the  figures 
contained  in  that  statement  on  the  finding  of  the  Secretary 
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before  Mr.  Hatcher  came  to  the  project?  A.  Not  that  I 
know  of. 

Q.  So  if  there  were  no  more  details  given,  it  was 
236  at  least  in  part  due  to  the  fact  that  you  never  asked 
for  it? 

Mr.  Lowe.  I  object  to  that.  It  calls  for  a  conclusion  of 
the  witness. 

The  Court.  I  think  you  might  ask  him  if  after  the  officers 
of  the  Burley  District  received  this  letter  of  March  12, 
1936,  from  the  Assistant  Secretary  of  the  Interior,  inclos¬ 
ing  a  copy  of  the  findings  of  the  Secretary  of  the  Interior 
as  to  the  net  profits  of  the  Black  Canyon  and  the  Mini¬ 
doka  power  plant  they  requested  any  further  information 
with  regard  to  that. 

The  Witness.  Not  that  I  know  of. 

The  Court.  That  answers  your  question,  does  it  not  ? 

Mr.  Stoutemyer.  Yes,  sir.  That  is  all. 


Q.  Can  you  keep  track  of  it  by  meters  as  to  just  how 
much  conies  in  from  the  American  Falls  plant?  A.  Yes,  sir. 

Q.  You  can  keep  track  of  how  much  is  generated  by  the 
Minidoka  plant?  A.  Yes,  sir,  that  is  correct. 

Q.  So  there  is  no  confusion  at  all  of  the  amounts  that 
came  there?  A.  None  at  all. 


Re-cross-examination. 

By  Mr.  Stoutemyef: 

Q.  Did  I  understand  you  to  say  that  you  know 
237  that  the  Burley  District  has  paid  all  the  construc¬ 
tion  charges  that  have;  accrued  on  the  south  side 
pumping  division,  the  land  included  in  the  Burley  District? 
A.  The  Burley  District  is  not  delinquent  at  this  time. 

Q.  You  stated,  however,  that  they  had  paid  them,  did  you 
not?  A.  Yes,  sir. 

Q.  On  further  consideration  don’t  you  want  to  correct 
that  and  say  that  they  did  not  pay  them,  but  that  what 
happened  was  that  the  Government  made  a  profit  in  the 
power  business,  credited  it  to  the  Burley  District,  and  wiped 
out  that  charge  without  your  paying  anything?  A.  My 
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position  is  that  those  power  profits  were  part  of  the  Burley 
Irrigation  District  profit. 

Q.  You  did  not  pay  any  money  to  the  Government  pn 
those  charges?  A.  There  was  not  any  money  trans¬ 
ferred,  no. 

Q.  That  profit  was  earned  on  these  works  which  the 
Government  constructed?  A.  That  is  right. 

Mr.  Stoutemyer.  That  is  all. 


(Witness — John  C.  Page) 

Direct  examination. 

By  Mr.  Kirgis: 

Q.  What  is  your  name,  please?  A.  John  C.  Page. 

Q.  What  is  your  profession,  Mr.  Page?  A.  Civil 
238  engineer. 

Q.  What  position  do  you  now  hold?  A.  Commis¬ 
sioner  of  Bureau  of  Reclamation  of  the  United  States  De¬ 
partment  of  the  Interior. 

Q.  How  long  have  you  been  Commissioner  of  the  Bu¬ 
reau  of  Reclamation,  Mr.  Page?  A.  Since  January,  1936 

Q.  Were  you  acting  Commissioner  prior  to  that  timle 
A.  Yes,  sir,  for  one  year. 

Q.  For  one  year.  How  long  have  you  been  connected 
with  the  Bureau  of  Reclamation?  A.  Most  of  the  tinlie 
since  1909. 

Q.  Has  your  service  with  the  Bureau  been  continuoiis 
since  that  time?  A.  Not  quite;  actual  service  period  hks 
been  about  28  years. 

Q.  Will  you  tell  us  your  professional  experience  a 

education  prior  to  your  service  with  the  Bureau  of 

clamation?  A.  Mv  professional  education  was  at  the  U 

versitv  of  Nebraska  and  at  Cornell  Universitv.  Will  v 
•  *  • 

repeat  the  latter  part  of  your  question? 

Q.  Yes.  And  your  professional  experience  prior  to  vo 
association  with  the  Bureau.  A.  I  worked  on  various  irri¬ 
gation  enterprises  through  the  western  states  during  my 
whole  period  of  experience:  In  the  Snake  River  Yall?y 
in  Idaho,  in  the  North  Platte  Valley  in  Nebraska,  and  in 
the  Colorado  River  Valiev  in  Colorado. 
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Q.  Were  von  graduated  from  the  universities  which 
239  you  mentioned  in  engineering?  A.  Yes,  sir,  in  civil 
engineering. 

Q.  Has  your  work  since  you  have  been  with  the  Bureau 
been  of  an  engineering  character?  A.  Engineering  and 
administrative. 


By  Mr.  Kirgis: 

Q.  Are  you  familiar  with  the  Snake  River  Valley  in 
Idaho,  Mr.  Page?  A.  Yes,  sir. 

Q.  On  what  does  that  familiarity  rest?  A.  My  personal 
experience  in  the  earlv  davs  of  mv  historv  and  then 
through  frequent  visits  to  that  area  in  connection  with 
the  official  duties  as  Commissioner  and  as  acting  Commis¬ 
sioner. 

*•#••••## 

By  Mr.  Kirgis: 

Q.  Is  there  a  need  for  the  conservation  of  additional 
waters  to  serve  the  lands  of  the  Minidoka  project?  A. 
Yes.  In  years  of  shortage,  in  years  of  low  flow,  there  are 
acute  shortages  of  water  in  the  Minidoka  project  and  ad¬ 
jacent  areas. 

Q.  Is  that  shortage  such  that  there  is  an  inadequate  sup¬ 
ply  for  the  lands  presently  under  irrigation  ditches?  A. 
Yes,  sir. 


Q.  Are  the  reservoir  works  now  constructed  for 
240  the  storage  of  water  for  the  lands  of  the  Minidoka 
project  adequate  in  capacity  to  meet  the  demands 
of  those  lands?  A.  If  the  flow  of  the  river  is  sufficient  to 
till  those  reservoirs  they  are  probably  adequate  for  the 
presently  irrigated  area. 

Q.  Then,  the  capacitv  of  the  reservoirs  is  adequate?  A. 
Yes. 

Q.  It  may  be  that  there  is  not  enough  water  in  them 
because  of  the  restricted  flow  of  the  stream?  A.  That  is 
right. 

Q.  Is  there  any  way  whereby  with  the  present  capacity  of 
the  reservoirs  additional  water  could  be  stored  for  use  on 
these  lands  during  the  years  of  water  shortage  to  which 
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you  have  referred  ?  A.  The  onlv  water  which  can  be  stored 
is  that  running  off  in  the  spring  floods  or  the  low  wate| 
flow  during  a  non-irrigation  season.  Any  measures  taken 
to  prevent  the  release  of  water  for  other  than  irrigation 
purposes  will  augment  the  supply  available  during  the  ir¬ 
rigation  season. 

Q.  Do  you  know  whether  there  is  any  demand  for  water 
during  the  non-irrigation  season  which  in  the  past  has  been 
met  by  the  release  of  water  which  otherwise  might  be 
stored  for  irrigation  purposes?  A.  Yes. 

Mr.  Lowe.  We  object  to  this  on  the  ground  that  the 
witness  is  not  qualified  to  testify. 

The  Court.  I  will  overrule  the  objection.  You  may  an¬ 
swer. 

The  Witness.  The  release  of  the  water  is  necessary  for 
municipal  and  domestic  use,  as  well  as  for  power. 

241  By  Mr.  Kirgis: 

Q.  Is  there  any  way  in  which  the  demand  for  water  in 
municipal  and  domestic  use  and  for  power  could  be  met 
from  sources  other  than  the  waters  which  otherwise  might 
be  impounded  for  use  on  the  lands  on  the  Minidoka  Dis¬ 
trict  ? 

Mr.  Lowe.  We  object  to  that,  if  the  Court  please,  on 
the  ground  that  it  is  incompetent,  irrelevant  and  immaterial 
and  as  calling  for  a  conclusion  of  the  witness  and  on  the 
further  ground  that  it  does  not  go  to  any  of  the  issues  in 
this  case. 

The  Court.  The  objection  is  overruled. 

The  Witness.  The  supply  of  water  for  domestic  and 
municipal  use  could  be  obtained,  in  large  measure,  at  least, 
by  wells  and  the  requirement  for  power  could  be  obtained 
from  other  plants  either  off  the  Snake  River  or  at  loca¬ 
tions  above  the  reservoirs  on  Snake  River. 

Bv  Mr.  Kirgis: 

Q.  Does  the  United  States  now  own  or  operate  a  power 
plant  at  the  American  Falls  Dam?  A.  Xo,  sir. 

Q.  Is  there  any  present  plan  for  the  construction  of  a 
power  plant  by  the  United  States  at  the  American  Falls 
Dam?  A.  No,  sir. 
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Q.  Are  there  any  moneys  available  for  such  purposes? 
A.  No,  sir. 

Mr.  Kirgis.  That  is  all. 

Cross-examination. 

By  Mr.  Lowe: 

Q.  Now,  Mr.  Page,  you  say  that  there  is  a  shortage 

242  of  water  on  the  Minidoka  project.  On  which  side  is 
there  a  shortage  of  water?  A.  I  am  not  prepared  to 

say  just  how  the  rights  are — the  right  of  priority  in  the 
water  supply — determined. 

Mr.  Kirgis.  If  the  Court  please,  the  question  which  was 
put  to  the  witness  on  direct  examination  was  as  to  the  pro¬ 
ject  as  a  whole,  not  as  to  any  individual  portion  of  the 
project. 

The  Court.  I  will  allow  the  question.  He  may  state  if 
he  knows. 

By  Mr.  Lowe: 

Q.  Do  you  know  on  which  side  of  the  Minidoka  project 
there  is  a  shortage  of  water?  A.  Well,  the  shortage  is  felt 
on  both  sides,  but  more  severely — I  do  not  believe  I  am 
competent  to  answer  that  with  any  degree  of  accuracy. 

Q.  Now,  do  you  know  whether  or  not  the  Burley  Irri¬ 
gation  District  has  had  more  or  less  water  since  the  1st 
day  of  October,  1934,  for  irrigation  purposes? 

Mr.  Kirgis.  I  object  to  that  question,  if  the  Court  please. 
This  witness  on  direct  examination  was  not  interrogated 
concerning  the  supply  of  water  to  the  Burley  District 
either  before  or  after  any  particular  date,  and  this  question 
is  improper  cross  examination. 

The  Court.  I  will  allow  it.  You  may  answer. 

The  Witness.  I  do  not  know. 

By  Mr.  Lowe: 

Q.  Do  you  not  know,  as  a  matter  of  fact,  Mr.  Page,  that 
prior  to  the  1st  day  of  October,  1934,  and  for  a  period  of 
five  years  prior  thereto  the  Burley  Irrigation  Dis- 

243  trict  had  leased  from  the  United  States  50,000  acre- 
feet  of  water  for  irrigation  purposes  on  the  Burley 

District  ?  A.  I  do  not  know  as  to  the  quantity  or  as  to  the 
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dates.  They  have  at  times  leased  water  for  the  Burley 
Irrigation  District. 

Q.  And  since  the  1st  day  of  October,  11)34,  they  have  not 
had  the  use  of  the  50,000  acre-feet  of  water  for  irrigation 
that  had  previously  been  leased,  have  they?  A.  I  do  not 
know. 

Q.  You  do  not  know?  A.  No,  sir. 

Q.  Now,  do  you  know  whether  or  not  the  Burley  irri¬ 
gation  District  has  any  rights  to  store  water  in  the  Ameri¬ 
can  Falls  Reservoir?  A.  No,  sir. 

Q.  You  mean  by  that  that  you  do  not  know  or  that  they 
do  not  have?  A.  I  mean  I  do  not  know. 

Q.  Do  you  know  where  the  water  is  required  for  domestic 
purposes  with  reference  to  the  Minidoka  power  plant,  as 
to  whether  it  is  above  it  or  below  it?  A.  It  is,  I  think,  on 
both. 

Q.  Both  ?  A.  Above  and  below. 

Q.  Do  you  know  the  amount  of  water  required  for  do¬ 
mestic  purposes?  A.  Not  separate  from  the  power  uses; 
approximately  a  thousand  or  1300  second-feet  are  released 
for  both  purposes. 

Q.  Through  what  period?  A.  1  can’t  tell  that, 
244  because  it  would  depend  on  the  hydrography  of  the 
river. 

Q.  For  power  purposes  at  what  plans  is  it  released?  A. 
Tt  is  released  for  the  power  plants  on  the  river  below  the 
American  Falls  Reservoir. 

Q.  Do  you  know  who  own  those  power  plants  with  the: 
exception  of  the  Minidoka  power  plant?  A.  Not  all  of 
them;  some  by  the  Idaho  Power  Company.  If  there  are 
plants  in  there,  I  am  not  familiar  with  the  capacity  of  the 
power  plant  of  the  Idaho  Power  Company  at  America! 
Falls  Dam?  A.  No,  sir. 

Q.  What  other  power  plants  owned  by  the  Idaho  Power 
Company  are  you  familiar  with  on  the  Snake  River? 

Mr.  Kirgis.  If  the  Court  please,  I  think  we  are  going 
too  far  afield.  This  witness  was  not  asked  to  testify  on 
direct  examination  regarding  the  ownership  or  location  of 
power  plants  other  than  those  on  the  Minidoka  District. 

The  Court.  I  think  he  may  state  if  he  knows. 

The  Witness.  I  do  not  know. 
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By  Mr.  Lowe: 

Q.  You  are  not  familiar,  are  you,  Mr.  Page,  with  either 
the  available  power  supply  or  the  consumption  of  power 
in  southern  Idaho?  A.  No,  sir,  not  in  any  detail. 

Q.  Then,  when  you  make  the  statement  that  there  is 
power  available  from  other  sources  on  what  do  you  base 
your  information  ?  A.  On  the  knowledge  of  the  other 

245  federal  plants  and  other  plants  in  Idaho  within 
transmission  distance. 

Q.  How  was  that  knowledge  obtained?  A.  Through  per¬ 
sonal  visits  to  the  government  plants  and  to  the  general 
reports  which  we  have  on  the  situation. 

Q.  General  reports?  A.  Yes,  sir. 

Q.  You  say  you  lived  in  Idaho?  A.  For  the  period  1908 
and  1909. 

Q.  Where  did  you  live?  A.  Gooding  and  Shoshone  and 
part  of  the  time  south  of  that  territory,  being  employed 
on  a  survey  party  with  movable  headquarters. 

Mr.  Lowe.  I  think  that  is  all. 

By  the  Court: 

Q.  Did  you  get  your  degree  in  civil  engineering  from 
Cornell  University?  A.  I  took  post-graduate  work  from 
there,  having  a  degree  first  in  the  University  of  Nebraska. 

Q.  You  got  your  degree  in  civil  engineering  at  the  Uni¬ 
versity  of  Nebraska  ?  A.  Yes. 

Q.  You  took  post-graduate  work  at  Cornell  University? 
A.  Yes,  sir. 

The  Court.  That  is  all. 

(The  witness  left  the  stand.) 

Mr.  Stoutemyer.  At  this  time  we  will  ask  that  the  large 
map,  the  Geological  Survey  map  which  has  been  referred 
to  heretofore  and  which  is  on  the  rack,  be  marked  for  iden¬ 
tification  as  Defendant’s  Exhibit  1.  It  is  a  map 

246  of  the  Snake  River  Valley.  We  will  offer  it  in  evi¬ 
dence  at  this  time. 

The  Court.  There  are  two  maps.  Do  you  want  to  offer 
both  of  them  in  evidence  ? 

Mr.  Stoutemyer.  This  is  the  only  one  we  are  offering  in 
evidence. 
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The  Court.  If  there  is  no  objection,  that  will  be  received 
in  evidence  as  Defendant’s  Exhibit  1. 

(Map  of  Snake  River  Valley  was  marked  Defendant’s 
Exhibit  1  and  received  in  evidence.) 

*•#•••••* 

(Witness — Mr.  Barry  Dibble) 

Direct  examination. 

Bv  Mr.  Stoutemver: 

V  » 

Q.  Will  you  state  your  name,  please?  A.  Barry  Dibble. 

Q.  What  is  your  occupation  or  profession?  A.  I  am  n 
consulting  engineer. 

Q.  With  what  branch  of  engineering  are  you  concerned? 
A.  Principally  power  and  pumping  and  irrigation. 

Q.  What  educational  qualifications  do  you  have  for  you:: 
profession  of  engineering?  A.  1  graduated  in  electrical  en¬ 
gineering  from  the  University  of  Minnesota  in  1903. 

Q.  State  some  of  your  experiences  in  these  fields  of  en 
gineering.  A.  Immediately  following  graduation  I  was 
with  the  Cincinnati  and  Columbus  Traction  Company  a; 
Cincinnati,  following  the  construction  of  a  power  plant 
and  electric  railway  system;  then  with  the  Jackson  anc 
Battle  Creek  Traction  Company  in  Michigan. 

247  Following  that  1  wont  to  the  Shawinigan  Water 
and  Power  Company  in  Quebec,  where  I  operated  £i 
large  power  plant;  then  to  the  St.  Paul  Gas  Company;  then 
to  the  Twin  City  Rapid  Transit  Company,  where  I  was 
located  for  three  years,  in  Minneapolis,  and  was  assistant 
electrical  engineer  on  design  and  construction. 

In  1909  I  entered  the  Reclamation  Service  as  assistant 
engineer  in  the  office  of  the  chief  electrical  mechanical  en¬ 
gineer  in  Los  Angeles. 

In  1910  I  was  sent  to  the  Minidoka  project  in  Idaho  as 
superintendent  in  charge  of  the  power  and  pumping  sys¬ 
tem,  where  I  had  charge  of  construction  and  operation  of 
that  system. 

In  1915  I  became  acting  project  manager  of  the  Mini¬ 
doka  system,  and  in  1916  I  was  appointed  project  manager. 

I  continued  in  that  position  until  1923,  when  I  was 
moved  to  Denver  as  chief  electrical  mechanical  engineer 
of  the  Bureau  of  Reclamation. 
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I  resigned  that  position  and  entered  private  practice. 
Q.  How  long  have  you  specialized  in  your  present  con¬ 
sultive  work?  A.  About  15  years. 

Q.  Have  you  ever  had  any  intimate  connection  with  this 
particular  project,  that  is,  the  Minidoka  project?  A.  Yes. 
I  was  on  the  project  for  13  years.  Since  I  left  there  I  had 
numerous  occasions  to  return  for  work  of  one  kind  or  an¬ 
other. 

Q.  You  say  you  have  had  occasion  to  visit  the  proj- 

248  ect  since  then?  A.  Yes,  sir. 

Q.  A  number  of  times?  A.  Yes,  sir. 

Q.  Have  you  analyzed  the  project  operations  and  rec- 
cords  and  engineering  data  recently?  A.  I  have. 

Q.  Have  you  made  an  exhaustive  study  of  this  data? 
A.  Yes. 

Q.  Will  you  state  the  units  or  divisions  composing  the 
Minidoka  project  ?  A.  It  consists  of  the  north  side  gravity 
division,  the  south  side  pumping  division,  the  north  side 
pumping  division,  which  is  undeveloped,  the  Gooding  di¬ 
vision,  the  American  Falls  Reservoir,  the  commercial  power 
division. 

Q.  In  regard  to  the  north  side  pumping  division  which 
you  referred  to  as  undeveloped,  do  you  know  whether  stor¬ 
age  works  have  been  provided? 

Mr.  Lowe.  We  object  to  that,  if  the  Court  please,  on 
the  ground  that  he  is  not  qualified  to  answer  and  on  the 
further  ground  that  it  is  immaterial  to  the  issues  in  this 
case. 

The  Court.  Well,  I  think  he  may  answer  if  he  knows. 

The  Witness.  They  have. 

Bv  Mr.  Stoutemver: 

Q.  Will  you  identify  these  divisions  on  the  map  which 
has  been  introduced  as  Defendant’s  Exhibit  No.  1?  A. 
The  north  side  gravity  division  is  on  the  north  side  of 
Snake  River,  this  green  area  (indicating).  The  south  side 
pumping  division  is  a  portion  of  the  green  area  on 

249  the  south  side  of  Snake  River. 

I  should  add  that  a  portion  of  the  north  side  grav- 
itv  division  is  also  on  the  south  side  of  the  river  and  irri- 

m 

gated  by  gravity. 
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The  north  side  pumping  division  is  shown  in  yellow  oh 
the  map.  The  Gooding  division  is  some  of  this  area  in 
here  (indicating).  The  American  Falls  Reservoir  is  han¬ 
dled  practically  as  a  separate  division  and  supplies  wate:* 
to  a  large  amount  of  land — the  water  is  delivered  above 
the  reservoir  as  well  as  below. 

The  commercial  output  division  does  not  show  on  th^ 
map,  of  course,  but  is  set  up  to  handle  the  revenues  an4 
other  operations  in  the  work  involved  in  the  sale  oif 
power. 

Q.  What  are  the  principal  reservoirs  in  connection  with 
the  Minidoka  project  other  than  the  American  Falls  Reser¬ 
voir  to  which  you  have  referred?  A.  The  Jackson  Lake 
Reservoir  in  Wyoming  and  Lake  Walcott  above  the  Mini 
doka  Dam. 

Q.  And  what  is  the  relationship  between  what  is  referred 
to  as  Lake  Walcott  Reservoir  and  Minidoka  Dam  ?  A.  Lake 
Walcott  Reservoir  is  the  backwater  from  the  Minidoka 
Dam. 

Q.  Will  you  mention  the  principal  structures  in  connec¬ 
tion  with  that  project  other  than  the  reservoirs  which  you 
have  already  mentioned?  A.  The  Minidoka  Dam  itself  is 
a  large  and  important  structure.  In  connection  with  that 
is  the  Minidoka  power  house  and  the  intakes  for  the  canals, 
one  on  the  north  side  of  the  river  and  the  other  on 
250  the  south  side  of  the  river.  The  main  canals  carry 
water  away  from  those  structures. 

Q.  Is  there  a  canal  system  constructed  and  in  operation 
for  the  Gooding  division?  A.  There  is. 

Q.  How  intimately  is  the  power  plant  connected  with 
the  Minidoka  Plant?  A.  It  is  built  against  the  downstream 
face  of  the  dam  and  uses  the  dam  as  one  side  of  the  power 
house  to  a  considerable  extent.  The  penstocks  let  water 
out  of  the  dam  through  openings  that  were  left  in  it  at 
the  time  it  was  constructed. 

Q.  Does  the  Minidoka  Dam  serve  more  than  one  purpose? 
A.  It  does. 

Q.  What  are  the  purposes?  A.  It  is  used  as  a  diversion 
dam  for  irrigation  and  for  creating  head  for  power  pur¬ 
poses.  It  is  also  used  as  a  reservoir  for  storing  water  for 
irrigation  purposes. 
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Q.  It  is  a  storage  dam,  diversion  dam,  and  a  power  dam? 
A.  That  is  correct. 

Q.  Do  the  penstocks  in  which  the  power  is  developed 
also  serve  as  outlets  for  the  reservoir?  A.  They  do. 

Q.  Was  it  during  the  time  that  you  were  project  man¬ 
ager,  before  the  contract  of  March  15,  1926  with  the  Bur¬ 
ley  Irrigation  District,  that  the  public  notices  fixing  con¬ 
struction  charges  on  the  south  side  pumping  division  and 
the  contracts  with  its  water  users  had  all  been  issued  or 
completed?  A.  The  principal  public  notice  was  issued,  I 
believe,  November  3,  1915,  while  I  was  acting  project  man¬ 
ager.  That  is  the  public  notice  that  fixed  the  construction 
charges. 

251  Q.  Have  you  studied  and  are  you  familiar  with 
the  present  power  plants  and  other  power  facilities 

of  the  Minidoka  project  and  their  capacity  of  working? 
A.  I  am. 

Q.  What  is  the  rate  of  capacity  of  the  Minidoka  power 
plant?  A.  10,000  kilowatts. 

Q.  Does  that  mean  that  that  is  the  maximum  capacity? 
A.  Practically  so.  Under  certain  conditions  it  is  possible 
to  generate  just  a  little  more  power  than  that,  but  it  is 
practically  the  maximum. 

Q.  Is  the  full  maximum  amount  of  power  always  avail¬ 
able  from  that  source?  A.  It  is  not. 

Q.  Is  there  any  difference  between  the  power  capacity 
of  the  plant  and  the  amount  of  power  available  for  de¬ 
livery  to  the  pumps  and  to  the  consumers?  A.  Yes;  there 
are  losses  that  occur  in  transmission  and  transformation 
of  the  energy,  and  there  is  power  required  for  the  operation 
of  the  plant  itself  and  the  auxiliary  facilities.  Both  of 
these  must  be  deducted  in  arriving  at  the  power  available 
for  distribution. 

Q.  Can  you  state  approximately  what  percentage  of  this 
power  production  at  the  plant  must  be  deducted  for  losses 
and  for  uses  at  the  plant  itself?  A.  It  is  approximately 
nine  percent  of  the  power  that  is  generated;  about  ten 
percent  of  the  power  that  is  delivered  to  the  consumer. 

Q.  I  think  you  got  my  question  reversed.  I  asked 

252  you  how  much  was  lost.  You  answered  90  percent. 
A.  Nine  percent. 

Q.  Nine  percent?  A.  Nine  percent. 
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Q.  I  see.  How  much  of  this  power  available  at  the  Mini¬ 
doka  power  plant  is  demanded  for  pumping  on  the  Mini¬ 
doka  project  itself  as  distinguished  from  the  Burley  Dis¬ 
trict? 

Mr.  Prettyman.  During  the  irrigation  season? 

Mr.  Stoutemyer.  During  the  irrigation  season,  yes. 

The  Witness.  Well,  the  requirement  is  for  more  than 
the  capacity  of  the  Minidoka  plant. 

Mr.  Lowe.  We  move  that  the  answer  be  stricken  as  net 
responsive. 

The  Court.  Well,  he  may  ask  him  to  give  a  better  an¬ 
swer.  He  said  it  was  more  than  the  capacity  of  the  plan  :. 

By  the  Court: 

Q.  Is  that  what  you  said?  A.  Yes. 

The  Court.  I  will  allow  it. 

Bv  Mr.  Stoutemyer: 

Q.  We  understand,  then,  that  the  plant  is  incapable  of 
producing  a  full  amount  of  power  required  for  irrigation 
pumping  on  the  project  during  an  irrigation  season?  A. 
That  is  correct. 

Q.  What  was  the  amount  of  power  actually  produced  dur¬ 
ing  the  non-irrigation  season  by  the  operation  of  the  Mini¬ 
doka  plant  prior  to  the  conservation  plan  involved  in  the 
recent  contract  with  the  Idaho  Power  Company? 

Mr.  Lowe.  We  object  to  that,  if  the  Court  please, 
253  on  the  ground  that  the  witness  is  not  qualified  to 

answer. 

The  Court.  If  lie  knows,  he  may  answer  it. 

The  Witness.  I  have  prepared  from  the  records  a  dia¬ 
gram  which  shows  that  power  that  was  required  and  als<j> 
some  diagrams  which  show  specifically  what  the  Minidokh 
plant  produced. 

By  Mr.  Stoutemyer: 

Q.  How  far  back  does  that  diagram  go?  A.  It  goes  back 
to  1909. 

Q.  Have  you  platted  on  that  diagram  the  official  records 
of  the  production  of  power  year  by  year  from  that  plant 
and  the  purposes  for  which  it  is  used?  A.  Yes. 
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Q.  Is  the  fundamental  data  from  which  it  is  platted  in 
the  court  room,  where  it  can  be  used  for  cross-examina¬ 
tion  if  desired?  A.  It  is. 

Mr.  Stoutemver.  I  will  ask  that  this  diagram  be  marked 
for  identification  as  Defendant’s  Exhibit  No.  2. 

(Diagram  prepared  by  Barry  Dibble  was  marked  De¬ 
fendant’s  Exhibit  2  for  identification.) 

By  Mr.  Stoutemver: 

Q.  Can  you  furnish  another  copy  of  this  diagram  for  the 
use  of  counsel  for  the  plaintiff  ?  Have  you  an  extra  copy 
of  it?  A.  I  have  one  where  the  sheets  are  not  fastened 
together. 

Mr.  Stoutemver.  We  will  offer  in  evidence  the  document 
which  has  been  identified  as  Defendant’s  Exhibit 
No.  2. 

254  Mr.  Lowe.  If  the  Court  please,  I  would  like  to  ask 
a  question  for  the  purpose  of  an  objection. 

The  Court.  Very  well. 

By  Mr.  Lowe: 

Q.  Did  you  take  this  information  that  is  embodied  in  Ex¬ 
hibit  2  from  records,  Mr.  Dibble?  A.  I  did. 

Q.  Personally?  A.  This  one  I  did  personally,  yes. 

Q.  When  did  you  do  that  ?  A.  Well,  part  of  it  was  taken 
in  1936,  and  it  has  been  kept  up  to  date  up  to  the  end  of 
1937. 

Q.  Did  you  keep  it  up  to  date?  A.  Yes. 

Q.  What  records  did  you  take  this  information  from? 
A.  I  think  it  is  all  from  the  project  histories  of  the  project. 

Q.  Project  histories?  A.  Annual  project  histories. 

Q.  Did  you  write  those  project  histories  ?  A.  I  did  not 
— I  should  say  I  did,  some  of  the  earlier  ones,  up  to  1923, 
but  not  since  that  time. 

Q.  You  did  not  since  that  time?  A.  No,  sir. 

Q.  Were  you  at  the  power  plant  when  that  information 
was  procured  since  1923  ?  A.  I  was  not. 

Q.  Do  you  know  who  wrote  the  project  histories?  A. 

The  project  histories  themselves  show  who  wrote 

255  each  part. 
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Q.  Well,  1  am  asking  you,  Do  you  know?  A. 
don’t  remember  all  the  names.  1  knew  at  the  time  I  took 
the  information. 

Mr.  Lowe.  1  do  not  think  we  will  object  to  it,  if  the 
Court  please. 

(Defendant’s  Exhibit  Xo.  2,  previously  marked  for  iden¬ 
tification,  was  received  in  evidence.) 

I>y  Mr.  Stoutemyer: 

Q.  Will  you  explain  what  is  shown  by  the  chart  or  grap 
which  has  been  identified  and  introduced  in  evidence  as  De¬ 
fendant’s  Exhibit  Xo.  2?  A.  The  graph  shows  principally 
the  use  of  power  on  the  Minidoka  project  and  the  capacity 
of  the  plant  and  the  available  power  and  when  changes  wer 
made  in  the  capacities. 

The  first  use  of  power  was  in  1!)0!>,  when  the  pumpin 
stations  for  the  south  side  division  of  the  project  were 
first  put  in  operation*  The  areas  that  are  colored  blue 
represent  the  power  that  is  used  by  those  pumping  sta 
tions,  and  the  chart  shows  how  the  use  increased  from 
year  to  year,  from  1909  up  to  1937,  including  1937. 

In  1910  the  sale  of  power  was  begun  and  the  power  that 
was  sold,  which  is  included  in  what  is  known  as  commercial 
power,  is  shown  by  the  areas  colored  in  red. 

The  heavy  black  line,  which  is  more  or  loss  horizonta 
shows  the  capacity  of  the  Minidoka  power  plant  and  otlie^ 
government  plants  which  were  available  for  use  in  gen 
crating  that  power. 

The  line  that  is  shown  across  the  sheet  in  orange 
23(5  represents  the  power  llmt  is  available  for  use,  de 
ducting  nine  percent  from  the  rate  of  capacity. 

Q.  Let  me  ask  a  question  there.  You  mean  the  power 
which  would  be  available  from  the  plant  if  it  wore  operated 
at  full  capacity  and  then*  were*  no  drawbacks  or  disabilities? 
A.  That  is  correct.  It  is  really  the  maximum  power  whic 
might  be  available  for  disposal  under  any  conditions. 

There  are  certain  other  times  when  the  chart  indicates 
that  power  was  produced  in  excess  of  that  amount,  par 
ticularly  along  in  this  period  (indicating),  from  1917  to 
1920.  During  that  period  the  elevation  of  Lake  Walcott 
was  held  extremely  high — in  fact,  dangerously  high,  wit 
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the  knowledge  that  there  was  a  chance  of  tipping  over  part 
of  the  structure,  but  because  of  a  very  urgent  demand  for 
power  that  was  done,  and  by  increasing  the  head  in  that 
way  it  became  possible  to  increase  the  power.  That  prac¬ 
tice  has  been  discontinued  now. 

In  addition  to  showing  the  capacity  of  the  Minidoka 
plant  itself,  it  is  shown  that  in  1921  power  became  avail¬ 
able  from  the  Boise  Kiver  power  plant  at  this  point  and 
was  continued  until  1926. 

In  the  beginning  of  1924  power  became  available  from 
two  small  plants  in  American  Falls  which  were  purchased 
from  the  Idaho  Power  Company.  Those  plants  were  old 
and  had  very  nearly  completed  their  useful  life  at  the 
time  they  were  purchased,  but  they  were  continued  in 
service  until  1927,  when  they  were  retired  from  active  use. 

There  are  various  other  changes  which  occurred  in  the 
capacities  which  are  also  shown. 

Q.  What  is  represented  by  the  areas  which  you 
257  have  marked  in  purple  on  part  of  that  plat?  A. 

The  areas  that  are  in  red  and  blue  represent  the 
monthly  averages  of  power  that  is  used.  In  supplying 
that  average,  particularly  for  commercial  purposes,  it  is 
necessary  to  generate  at  times  considerably  more  power 
than  the  average,  and  at  the  top  of  the  chart  there  has 
been  shown  the  monthly  averages  of  the  peak  loads  at  the 
Minidoka  Dam,  and  the  purple  shading  represents  the 
power  that  is  necessary  to  supply  those  peak  loads. 

Q.  The  purple  shading  represents  the  difference  between 
the  average  load  and  the  peak  demands?  A.  Yes. 

Q.  Peak  demands  are  a  factor  which  have  to  be  provided 
for  by  having  capacity  available;  is  that  correct?  A.  That 
is  correct.  I  also  should  add  that  in  this  later  period  (in¬ 
dicating)  the  power  that  was  necessary  to  supply  the  quan¬ 
tities  that  are  shown  above  the  orange  line  was  in  general 
obtained  from  the  Idaho  Power  Company. 

Q.  Does  the  part  of  that  graph  above  the  orange  line 
show  in  general  the  excess  demand  which  had  to  be  pro¬ 
vided  from  other  sources  even  if  the  Minidoka  plant  w*ere 
being  operated  at  full  capacity!  A.  It  does. 

Q.  What  is  included  in  the  pink  or  red  area  which  you 
referred  to  as  commercial  power?  A.  There  is  included 
in  that  the  power  that  is  sold  under  what  are  called  the 
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light,  power  and  appliances  rates,  which  includes  the  power 
that  is  used  for  ordinary  commercial  purposes.  It  also  in 
eludes  the  power  that  is  sold  in  the  winter  for  elec 
258  trie  heating,  and  there  is  also  included  in  there  cer¬ 
tain  power  that  is  used  for  pumping  purposes,  whic 
was  supplied  from  commercial  lines  and  substations. 

Those  are  some  small  drainage  pumps  operated  by  th|i 
south  side  pumping  project  at  the  Hurley  Irrigation  Dis 
trict  and  some  pumps  that  are  operated  for  irrigation  ainjl 
drainage  on  the  gravity  unit. 

Q.  In  general  those  small  pumps  operate  or  pump  watejr 
out  of  drains. 

Q.  Into  irrigation  canals:  A.  Yes. 

Q.  Why  is  it  that  the  red  area  shows  such  a  sharp  peak 
at  a  certain  period  of  the  year:'  A.  The  high  portion  i$ 
due  to  the  electric  heat  load,  which  is  supplied  principally 
at  times  when  there  is  no  demand  for  power  for  pumping. 

Q.  Those  peaks  occur  in  the  winter?  A.  Yes. 

Q.  Because  that  is  the  time  when  heat  is  needed?  A.  Yes. 

Q.  Are  there  different  rates  charged  in  the  Minidoka 
project  for  power  used  for  heating  purposes  from  those 
charged  for  general  commercial  and  lighting  purposes! 
A.  Yes. 

Q.  How  do  those  rales  compare?  A.  The  average  rate 
per  kilowatt  hour  for  power  for  light,  power,  and  appli¬ 
ances  is  between  five  and  six  times  as  great  as  the  rate  for 
power  used  for  heating. 

Q.  J)o  you  recall  what  the  average  of  those  rates 
251)  is  for  these  services?  A.  The  rate  for  power  used 
for  heating  is — the  average  revenue — about  two  mills, 
per  kilowatt  hour,  or  slightly  less  than  that — about  one- 
iifth  of  a  cent  per  kilowatt  hour.  Power  used  for  light, 
power,  and  appliances  brings  a  rate  of  about  between  one 
cent  and  one  cent  and  a  fifth  per  kilowatt  hour. 

Q.  For  which  of  these  two  powers  has  the  major  power 
produced  at  the  Minidoka  plant  in  the  non-irrigation  sea¬ 
son  been  used  ? 


4  w 


The  "Witness.  The  power  used  for  heating  in  the  winter 
time  is  very  greatly  in  excess  of  the  power  used  for  ordi- 
narv  purposes,  lights,  and  appliances.  It  amounts  to  about 
two  and  a  half  times  the  power  at  the  peak  of  the  period. 
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By  Mr.  Stoutemyer: 

Q.  Was  that  true  at  the  time  the  power  was  being  re¬ 
ceived  from  the  Idaho  Power  Company  as  well  as  at  the 
present  time?  A.  It  is;  it  was. 

Q.  Was  a  relatively  large  proportion  used  for  heating 
greater  in  the  earlier  years,  prior  to  the  time  the  power 
came  from  the  Idaho  Power  Company,  than  it  is  at  the 
present  timet  A.  I  might  say  that  in  the  years  prior  to 
perhaps  1923  and  back  as  far  as  1912  or  thereabouts  the 
amount  of  power  used  for  electric  heating  was  a  still  greater 
proportion  of  the  winter  power. 

Q.  Does  any  demand  exist  during  the  summer  for 

260  heating,  lighting,  and  other  commercial  power?  A. 

There  is  a  demand  for  light,  power,  and  commercial 

power;  no  heating. 

Q.  Is  that  demand  for  purposes  other  than  heating  fairly 
constant  throughout  the  year?  A.  Yes,  it  is.  I  think  I  per¬ 
haps  should  clear  up  one  thing  in  connection  with  electric 
heating.  What  is  referred  to  as  electric  heating  here  is 
the  heating  of  houses  and  not  the  use  of  heat  such  as  ranges 
and  water  heaters  and  that  sort  of  thing.  Thev  are  in- 
eluded  with  the  commercial,  light,  and  appliances. 

Q.  Have  you  prepared  any  other  diagrams  in  which  you 
have  show  separately  the  amount  of  power  used  in  some 
recent  vears  for  house  heating  and  the  amount  used  for 
general  commercial  purposes  ?  A.  I  have. 

Q.  Have  you  those  with  you  ?  A.  These  are  the  diagrams 
(indicating). 

Q.  Has  the  diagram  which  you  have  just  handed  me  an 
accurate  and  correct  reflection  of  the  official  records  of  the 
power  output  and  power  uses  of  the  Minidoka  project  for 
the  various  purposes  shown  thereon?  A.  It  is. 

Mr.  Stoutemyer.  1  ask  that  this  diagram  be  marked  for 
identification  as  Defendant’s  Exhibit  Xo.  3. 

(Diagram  produced  by  Barry  Dibble  was  marked  De¬ 
fendant’s  Exhibit  3  for  identification.) 

Mr.  Lowe.  Are  vou  offering  this? 

Mr.  Stoutemyer.  1  have  not  offered  it  yet,  no. 

261  By  Mr.  Stoutemyer: 

Q.  To  what  year  does  this  exhibit  identified  as  Defen¬ 
dant’s  Exhibit  Xo.  3  apply?  A.  To  the  year  1935. 
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Q.  What  additional  data  does  that  diagram  give  whijh 
is  not  given  on  the  general  diagram  to  which  you  have 
just  referred.'  A.  It  shows  the  division  of  the  commercial 
power  into  its  several  uses. 

Q.  Are  the  official  records  from  which  the  plat  was  macjle 

in  court  and  available  for  use  in  cross  examination?  A. 

Thev  are. 

* 

Mr.  Stouteniyer.  We  will  offer  it  in  evidence  as  De¬ 
fendant’s  Exhibit  Xo.  3. 

Mr.  Lowe.  I  would  like  to  ask  a  question  or  two,  if 
the  Court  please,  for  the  purposes  of  an  objection. 

The  Court.  Very  well. 

By  Mr.  Lowe: 

Q.  What  period  in  1933  does  this  represent?  A.  It  rep¬ 
resents  the  entire  year. 

Q.  It  is  confined  to  the  power  that  was  generated  at  the 
Minidoka  power  plant  during  the  year  1935?  A.  It  covers 
all  the  power. 

Q.  All  of  the  power?  A.  That  was  used  at  the  Minidoka 
project. 

Q.  Well,  how  did  you  obtain  the  information  that  ap¬ 
pears  in  this  exhibit?  A.  It  was  obtained  from  the  project 
history  for  1935  and  from  the  monthly  power  summaries. 

Q.  You  say  the  information  is  in  court?  A.  It  is. 
2(52  Q.  Will  you  present  it?  A.  The  project  history 
is  over  there  (indicating). 

Mr.  Stouteniyer.  There  is  the  project  history  and  th 
summaries  are  here  (indicating). 


Bv  Mr.  Lowe: 


Q.  I)o  you  know  by  whom  these  summaries  (indicating 
were  made?  A.  Those  particular  summaries  were  made  c.t 
the  Minidoka  Dam  by  Mr.  Clayton. 

Q.  Were  you  present  when  they  were  made?  A.  I  wa| 
not. 

Q.  Is  that  true  of  all  the  summaries  that  are  reflected  in 
Exhibit  Xo.  3?  A.  Some  of  the  earlier  ones  were  revise  1 
in  order  to  separate  tin*  power  that  went  to  the  Burley 
Irrigation  District  area  from  the  power  that  went  to  th 
Minidoka  Irrigation  District  area. 

Q.  Some  of  the  earlier  ones  ?  You  mean  the  power  sum¬ 
maries?  A.  Yes. 


) 
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Q.  By  whom  were  they  revised?  A.  Well,  they  were 
done  under  niv  direction  by  a  man  by  the  name  of  Mr. 
T rat hen. 

Mr.  Lowe.  We  object  to  the  introduction  of  the  exhibit, 
if  the  Court  please,  on  the  ground  that  it  is  based  on  hear¬ 
say  and  not  the  best  evidence. 

Mr.  Stoutemyer.  Let  me  ask  another  question. 

263  By  Mr.  Stoutemyer: 

Q.  Are  these  summaries  a  part  of  the  official  government 
records,  Mr.  Dibble?  A.  Yes. 

Q.  Prepared  in  the  regular  way,  as  they  have  been  for 
manv  years?  A.  Yes. 

m  * 

Q.  And  you  have  gone  over  them  and  checked  them  to 
a  considerable  extent  ?  A.  I  have. 

Q.  And  found  them  to  be  correct  ?  A.  Yes. 

Bv  Mr.  Lowe: 

Q.  What  have  you  checked  them  with?  A.  Well,  with 
the  project  histories  and  summaries  that  were  prepared 
and  part  of  the  project  records. 

Q.  You  checked  one  record  with  another  record,  neither 
of  which  you  made  and  know  anything  about;  is  that  right? 
A.  I  did  not  make  them. 

Q.  And  you  do  not  know  anything  about  the  correctness 
of  them,  do  you?  A.  Well,  yes,  I  think  I  do. 

Q.  From  a  personal  knowledge?  A.  From  a  study  of 
the  records. 

Q.  From  a  study  of  the  records?  A.  Yes. 

Mr.  Lowe.  I  still  insist  on  the  objection. 

The  Court.  Gentlemen,  a  graph  is  for  the  aid  of  Court 
and  counsel  and  its  name  indicates  what  it  is.  It 

264  is  to  give  a  graphic  picture  to  the  eye  and  to  the 
mind  and  to  the  imagination  of  what  may  appear  to 

an  expert  going  over  records  and  figures  and  data  because 
of  his  expert  knowledge  and  long  years  of  experience. 
Counsel  for  the  defendant  has  said  that  the  books  and 
records  from  which  this  graph  was  made  are  here.  This 
graph  was  made  for  the  aid  of  counsel  in  getting  a  graphic 
picture  from  what  the  witness  says  the  record  shows.  He 
is  testifying  not  in  regard  to  accountancy,  not  as  an  expert 
certified  public  accountant,  but  he  is  testifying  as  an  expert 
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engineer.  He  says  that  in  his  opinion  this  is  what  ‘he 
official  records  show,  putting  it  forth  graphically  in  this 
graph.  I  do  not  see  any  objection  to  that  being  offered  in 
evidence,  so  I  overrule  the  objection. 

Mr.  Stouteniyer.  It  is  received  in  evidence. 

The  Court.  It  may  be  received  in  evidence. 

(Defendant’s  Exhibit  3,  previously  marked  for  identi¬ 
fication,  was  received  in  evidence.) 

Mr.  Stouteniyer.  The  principal  additional  information 
furnished  there  is  that  it  separates  the  heating  load  from 
the  other  commercial  load. 

Bv  Mr.  Stoutemver: 

•  « 

Q.  What  is  represented  on  this  graph,  Mr.  Dibble,  by 
the  yellow  area?  A.  The  yellow  area  shows  the  power 
sold  at  light,  power,  and  appliances  rates  and  used  for 
such  purposes. 

Q.  Is  that  a  practically  equal  or  continuous  amount 
throughout  the  year?  A.  It  is.  I  might  add,  however,  that 

that  is  subject  to  daily  lluctuations.  This  represents 

265  the  monthlv  averages  rather  than  the  dailv  varia- 

*  <■ '  • 

tions. 

Q.  What  is  represented  by  the  area  shown  in  orange  and 
marked  “small  pumps”?  A.  That  is  the  power  which  is 
used  for  the  drainage  and  irrigation  pumps  of  the  BuHjey 
and  Minidoka  Irrigation  Districts. 

Q.  And  the  other  colors  represent  the  same  thing  as  on 
the  large  diagram  you  have  already  referred  to?  A.  Yes. 

The  Court.  That  is  Defendant  ’s  Exhibit  Xo.  2. 

Mr.  Stouteniyer.  Yes,  Defendant’s  Exhibit  Xo.  2. 

By  Mr.  Stouteniyer: 

Q.  During  the  summer  periods,  when  the  entire  electrical 
production  in  Minidoka  power  plant  is  consumed  in  irri¬ 
gation  farming,  what  means  are  available  for  supplying  the 
commercial  power  demands?  A  It  is  possible  to  get  power 
from  the  Idaho  Power  Company. 

Q.  It  is  being  so  secured  at  the  present  time?  A.  Yes 

Q.  What  would  be  the  result  if  it  were  not  secured  from 
an  outside  source?  A.  It  would  be  necessary  to  entirely 
eliminate  tin*  sale  of  commercial  power  in  the  summer¬ 
time. 
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Q.  What  would  that  do  to  your  power  business?  A.  It 
would  leave  the  project  without  any  commercial  power  busi¬ 
ness  except  for  electric  heating. 

Q.  Does  or  does  not  the  commercial  power  business,  to 
be  successful  or  continue  in  business  at  all,  require 
26G  a  constant  supply  of  power  rather  than  a  merely 
seasonal  supply?  A.  It  is  very  important  to  have 
power  available  throughout  tin*  year  to  maintain  the  com¬ 
mercial  power  system. 

Q.  What  sort  of  power  business  would  be  available  if  only 
a  seasonal  supply  were  present  during  a  winter  season? 
A.  Only  the  heating  business. 

Q.  Does  the  fact  that  the  entire*  capacity  of  the  Minidoka 
power  plant  is  consumed  in  tip*  summer  months  for  irriga¬ 
tion  pumping  and  no  [lower  is  available  from  that  source 
to  carry  on  the  commercial  business  during  that  season 
and  the  fact  that  such  power  may  be  available  from  the 
Minidoka  plant  for  commercial  or  heating  business  only  in 
the  winter  have  any  effect,  in  your  judgment,  upon  the 
amount  which  it  is  equitable  and  proper  to  attribute  to 
the  Minidoka  Power  Plant  out  of  collections  from  power 
sold  on  the  Minidoka  project?  A.  It  does. 

Q.  Why  is  that  so?  A.  The  power  available  from  the 
Minidoka  plant  only  at  times  when  it  can  be  used  for 
electric  heating — it  would  seem  more  proper  that  it  should 
be  credited  to  the  Minidoka  plant  if  it  is  to  be  used  for  the 
heating  business  rather  than  for  all  of  the  commercial 
business. 

*••***##« 

By  Mr.  Stoutemyer: 

Q.  If  the  fact  that  the  Minidoka  plant  power  is  adapted 
only  for  heating  and  has  comparatively  slight  value  were 
taken  into  consideration,  how  would  the  amount  allowed 
compare  with  the  amount  which  has  been  actually 
267  allowed  by  the  Secretary  under  the  findings  made? 

Mr.  Prettyman.  I  object  to  that,  if  your  Honor 
please.  He  asked  him  to  assume  that  the  power  is  not 
adapted  for  heating.  There  is  no  such  evidence  as  that. 

Mr.  Stoutemyer.  Adapted  only  for  heating. 

The  Court.  I  think  that  question  is  proper.  He  is  ask¬ 
ing  if  the  power  from  this  plant  is  used  only  for  heating. 
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Mr.  Prettyman.  He  says  “adapted  only  for  heating  ” 
That  is  t ho  ground  of  my  objeection. 

The  Court.  You  mean  it  was  used  onlv  for  heating? 

Mr.  Stouteinyer.  Yes. 

Mr.  Prettyman.  1  will  withdraw  the  objection,  if  that 
is  what  he  means. 

The  'Witness.  The  apportionment  to  the  Burley  Irriga¬ 
tion  District  on  account  of  the  value  of  the  power  from  the 
Minidoka  plant  would  be  very  much  less. 

By  the  Court: 

Q.  In  other  words,  if  you  used  the  power  plant  in  a  non¬ 
irrigation  season  only  for  heating,  because  of  the  rate  or 
price  that  you  got  for  power  for  heating,  and  you  did  not 
use  power  from  that  plant  for  any  other  purpose  except 
during  the  irrigation  season  to  supply  those  two  districts 
with  water,  your  opinion  is  that  the  prolit  or  the  receipts 
or  the  income  from  the  power  plant  just  for  the  supplying 
of  the  power  for  heat  in  the  wintertime  would  not  main¬ 
tain  the  cost  of  the  power  plant  for  that  purpose?  A.  Just 
about  do  so. 

Q.  There  would  be  no  profit?  A.  Xo,  sir. 

•J(i8  The  Court.  That  is  what  you  wanted  to  bring  out  ? 
Mr.  Stouteinyer.  Yes. 

By  Mr.  Stouteinyer: 

Q.  And  that  is  exactly  the  situation  you  would  have  if 
you  did  not  get  the  outside  power;  would  it  not  be?  A.  It 
would. 

Q.  Is  the  water  which  under  the  present  plan  is  conserved 
in  the  American  Calls  Reservoir  available  for  the  produc¬ 
tion  of  power  at  the  Minidoka  plant  ?  A.  It  is. 

Q.  At  what  time  of  the  year  does  that  water  become 
available  for  power  production  at  the  Minidoka  plant?  A. 
During  the  irrigation  season. 

Q.  That  is,  the  water  saved  in  the  winter  comes  down 
in  the  summer  and  is  then  available  for  power  produc¬ 
tion?  A.  That  is  correct. 

Q.  Is  the  power  conserved  in  the  American  Falls  Reser¬ 
voir  available  for  production  of  summer  power  for  irri¬ 
gation  pumping  on  the  Minidoka  project  in  low  water 
years?  A.  It  is. 
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Q.  Why  is  that  so?  A.  Because  the  water  conserved  in 
the  American  Falls  Reservoir — if  there  is  a  shortage  of 
water  available  for  irrigation  due  to  lack  of  conservation, 
there  is  not  enough  to  operate  the  Minidoka  power  plant  all 
through  the  irrigation  season. 

Q.  That  is,  the  output  would  be  even  less  than  the  capac¬ 
ity  for  lack  of  water?  A.  Yes. 

269  Q.  Without  this  conserved  water  in  low  years? 
A.  Yes. 

By  the  Court: 

Q.  The  American  Falls  Reservoir  is  very  large  in  size 
compared  with  the  Walcott?  A.  Yes,  the  American  Falls 
Reservoir  has  a  capacity  of  about  1,700,000  acre-feet  and 
the  Walcott  Reservoir  about  100,000.  It  is  seventeen  times 
as  large. 

By  Mr.  Stoutemyer: 

Q.  Is  it  your  opinion  that  this  conservation  plan  which 
has  been  put  into  effect  by  the  Secretary  is  of  direct  bene¬ 
fit  to  the  Burley  Irrigation  District  as  well  as  to  other 
irrigated  areas? 

Mr.  Lowe.  We  object  to  that  on  the  ground  that  the  wit¬ 
ness  is  not  qualified  to  answer. 

The  Court.  Well,  it  is  a  matter  of  opinion.  I  think  I 
will  allow  him  to  answer.  He  is  familiar  with  all  the  sys¬ 
tems  there,  the  projects,  the  power  plants,  the  dams,  and 
the  reservoirs.  I  will  allow  him  to  express  his  opinion. 

The  Witness.  I  would  like  to  have  the  question. 

(The  last  question  was  read  by  the  reporter.) 

The  Witness.  It  is. 

By  Mr.  Stoutemyer: 

Q.  Does  the  contract  of  October  1,  1934,  with  the  Idaho 
Power  Company  contain  other  provisions  which  benefit  the 
Burlev  Irrigation  District? 

Mr.  Lowe.  We  object  to  that,  if  the  Court  please,  on 
the  ground  that  the  contract  speaks  for  itself  and  this  ques¬ 
tion  calls  for  a  conclusion  of  the  witness  which  he 

270  is  not  qualified  to  give. 

Mr.  Stoutemyer.  It  is  true  that  the  contract 
shows  what  it  contains,  but  we  want  the  opinion  of  the 
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witness  as  to  whether  those  provisions  are  beneficial  to 
the  Burley  District  under  the  conditions  referred  to. 

The  Court.  I  think  I  will  sustain  the  objection. 

By  Mr.  Stoutemyer: 

Q.  Is  there  a  provision  in  this  contract  for  the  furnish¬ 
ing  of  a  breakdown  power  by  the  Idaho  Power  Company! 
A.  There  is. 

Q.  What  is  the  benefit  of  that  provision,  if  any? 

Mr.  Lowe.  We  object  to  that,  if  the  Court  please,  on  the 
ground  that  it  is  immaterial  to  the  issues  in  this  case 
and  on  the  further  ground  that  it  is  calling  for  a  conclu¬ 
sion  of  this  witness  which  he  would  not  be  qualified  to  an¬ 
swer. 

The  Court.  If  he  can  tell  us  what  effect  this  breakdown 
has,  he  might  express  his  opinion. 

Mr.  Stoutemyer.  I  might  ask  him  a  preliminary  ques¬ 
tion. 

By  Mr.  Stoutemyer: 

Q.  What  does  the  term  “breakdown  power”  mean,  Mr. 
Dibble?  A.  It  is  power  that  is  available  to  use  in  case  of 
breakdown  of  equipment  at  the  Minidoka  power  plant  or 
necessitating  its  being  taken  out  of  service  for  repair. 

Q.  Is  this  a  separate  and  additional  amount  agreed  to 
be  furnished  by  the  Idaho  Power  Company? 

Mr.  Lowe.  We  object  to  that  on  the  ground  that  the 
contract  speaks  for  itself. 

The  Court.  I  will  sustain  the  objection. 

271  Bv  Mr.  Stoutemver: 

•  * 

Q.  Has  the  Minidoka  Irrigation  District  ever  contem¬ 
plated  the  purchase  of  outside  power  for  supplying  all  the 
power  demand  in  its  own  district? 

Mr.  Lowe.  We  object  to  that  on  the  ground  that  it 
would  be  calling  for  a  conclusion  of  the  witness  and  based 
on  hearsay. 

The  Court.  If  he  knows,  he  may  answer. 

Bv  Mr.  Stoutemver: 

•  • 

Q.  Do  you  know  whether  the  Minidoka  District  has  ever 
contemplated  the  securing  of  such  outside  power  by  its 
own  efforts?  A.  I  do.  They  have  contemplated  it. 
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By  the  Court : 

Q.  Do  you  know  of  your  own  knowledge?  A.  Yes,  sir. 
By  Mr.  Stoutemyer: 

Q.  Have  they  ever  consulted  with  you  in  an  effort  to  se¬ 
cure  such  outside  power?  A.  They  have. 


Mr.  Stoutemyer.  \Ye  will  offer  in  evidence  a  photostatic 
copy  of  the  contract  of  1929  between  the  United  States  and 
the  Idaho  Power  Company.  Counsel  has  agreed  that  there 
is  no  objection  to  the  form  of  this  exhibit. 

(1929  contract  between  United  States  and  Idaho  Power 
Company  was  marked  Defendant’s  Exhibit  4  and  received 
in  evidence.) 

Q.  Beside  the  power  secured  from  the  Idaho  Power 
272  Company  has  it  ever  been  necessary  for  the  Mini¬ 
doka  project  to  secure  power  from  other  outside 
source?  A.  It  has. 

Q.  What  was  that  source?  A.  Power  was  obtained  from 
the  Boise  River  division  of  the  Boise  project  in  western 
Idaho. 

Q.  Is  that  a  government  plant?  A.  It  is. 

Q.  How  was  that  power  secured?  A.  The  Minidoka  proj¬ 
ect,  in  effect,  leased  the  water  of  the  river  plant  and  op¬ 
erated  it  and  delivered  the  power  to  the  Idaho  Power  Com¬ 
pany  and  the  Idaho  Power  Company  delivered  the  power 
to  the  Minidoka  project. 

Mr.  Prettyman.  Might  I  ask  a  question  in  aid  of  an 
objection  ? 

The  Court.  Yes. 

By  Mr.  Prettyman: 

Q.  When  did  that  take  place,  Mr.  Dibble?  A.  Well,  1921 
the  service  began. 

Q.  When  did  it  conclude?  A.  1926. 

Bv  Mr.  Stoutemver: 

•  * 

Q.  Was  there  a  transmission  charge  made  by  the  Idaho 
Power  Company  for  transmitting  that  power  from  the 
Idaho  Power  Company  to  the  Minidoka  project? 
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Mr.  Lowe.  We  object  to  it  on  the  ground  that  it  is  im- 
material  to  the  issues  in  the  ease. 

The  Court.  I  cannot  see  that  that  would  help  the  Court 
in  this  matter.  1  will  sustain  the  objection. 

273  Mr.  Stoutemyer.  It  shows  that  that  same  sort  of 
thing  was  done  before — securing  power  from  out¬ 
side  sources  and  paying  for  it  out  of  power  receipts. 

The  Court.  Usually  people  do  not  give  something  for 
nothing.  1  cannot  see  that  that  is  going  to  help  us  in  this 
case.  It  is  something  that  happened  between  11)21  add 
1926. 

Bv  Mr.  Stoutemver: 

%  • 

Q.  What  is  the  relation  of  the  Black  Canyon  power  plant 
to  the  present  arrangement  for  securing  additional  power 
on  the  Minidoka  project? 

Mr.  Lowe.  We  object  to  that,  if  the  Court  please,  on  the 
ground  that  it  is  embodied  in  the  contracts.  The  contracts 
are  in  evidence  and  the  question  of  the  construction  of  the 
contracts  is  for  the  Court. 

The  Court.  1  take  it  that  he  is  going  to  ask  the  wit¬ 
ness  to  tell  what  is  in  tile  contract  and  the  physical  facts 
of  it.  I  think  that  is  proper,  because  that  is  involved  in 
the  suit. 

The  Witness.  The  Black  Canyon  power  plant  is  on  the 
Payette  River  and  it  is  connected  through  the  transmission 
system  of  the  Idaho  Power  Company.  The  power  of  the 
Payette  River  and  the  Boise  is  about  in  this  vicinity  (in¬ 
dicating).  That  power  plant  supplies  power  to  the  sys¬ 
tem  of  the  Idaho  Power  Company  and  the  transmission 
lines  continue  through  and  connect  to  the  system  of  the 
Minidoka  project  at  the  Minidoka  Dam. 

By  the  Court: 

Q.  Let  me  ask  this  question:  The  Idaho  Power  Com¬ 
pany  is  a  privately  owned  and  operated  power  corn- 

274  panv?  A.  Yes,  the  Idaho  Power  Company  is.  The 
Black  Canyon  plant  is  a  government  owned  plant 

in  connection  with  the  Boise  project. 

By  Mr.  Stoutemver: 

Q.  Does  the  use  of  project  transmission  and  transformer 
facilities  for  transmitting  and  transforming  power  se- 
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cured  from  the  Idaho  Power  Company  interfere  in  any 
way  with  the  use  of  the  same  facilities  for  transforming 
and  transmitting  power  secured  from  the  Minidoka  power 
plant  ?  A.  It  does  not. 

Q.  Does  the  delivery  of  power  from  outside  sources  aid 
in  preventing  waste  of  water  needed  for  irrigation?  A.  It 
does. 

Q.  How?  A.  By  making  it  possible  to  conserve  water  in 
the  winter  that  would  otherwise  have  to  be  used — let  down 
the  river  for  the  production  of  power  at  the  Minidoka 
Dam. 

Q.  Does  it  appear  that  since  October  1,  1934,  any  of  the 
power  sold  commercially  in  the  Burley  Irrigation  District 
and  the  town  of  Albion  has  been  received  from  the  Idaho 
Power  Company?  A.  It  has.; 

Q.  Please  explain.  A.  Since  all  of  the  power  generated 
at  the  Minidoka  plant  is  absorbed  by  pumping  in  the  sum¬ 
mer,  the  only  power  available  for  supplying  commercial 
service  in  the  Burley  Irrigation  District  and  the  town  of 
Albion  comes  from  the  Idaho  Power  Company. 

Q.  Does  that  situation  inure  to  the  benefit  of  the 
275  Burley  District  ?  A.  It  does. 

Mr.  Stoutemver.  Will  you  mark  for  identifica¬ 
tion  another  chart  as  Defendant’s  Exhibit  5? 

(Chart  prepared  by  Barry  Dibble  was  marked  Defen¬ 
dant’s  Exhibit  5  for  identification.) 

By  Mr.  Stoutemver: 

Q.  Referring  to  the  chart  or  graph  which  has  been  desig¬ 
nated  as  Defendant’s  Exhibit  5,  will  you  state  if  that  has 

been  accurately  and  correctly  transcribed  from  the  official 
•  • 

records  (handing  a  document  to  the  witness)?  A.  It  has. 

Q.  Did  you  do  that  work  yourself?  A.  Yes. 

Q.  Does  that  chart  show  anything  not  shown  on  the 
charts  which  von  have  already  submitted?  A.  It  shows 
in  more  detail  the  information  and  it  also  shows  directly 
the  power  generated  by  the  Minidoka  power  plant. 

Q.  To  what  year  does  that  apply?  A.  The  year  1935. 

Mr.  Stoutemver.  We  will  offer  in  evidence  Defendant’s 
Exhibit  Xo.  5  for  identification. 

Mr.  Prettvman.  I  suggest  that  the  witness  give  a  legend. 
There  is  no  legend  on  this  as  to  what  the  colors  mean. 
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Bv  Mr.  Stoutemver: 

*  • 

Q.  Will  you  state  what  is  represented  by  the  different 
colors  on  this  diagram,  Defendant's  Exhibit  5?  A.  The 
green  represents  the  power  which  was  obtained  from  the 
Idaho  Power  Company.  The  yellow  represents  the  powei 
that  was  delivered  to  the  Idaho  Power  Company. 
276  Q.  What  is  the  lighter  green  or  coloring  betweeh 
the  two  jagged  lines?  A.  The  green,  which  is  a  littlp 
lighter  shade,  between  the  red  line  and  the  dotted  blac 
line,  represents  the  difference  between  the  average  dailjr 
load  and  the  daily  peak  load. 

Q.  That  is,  the  red  line  is  on  the  average  load  and  thb 
upper  line  is  the  peak  demand  that  had  to  be  provided  at 
available  capacity?  A.  That  is  correct. 

Cross-examination 


By  Mr.  Lowe: 

Q.  Now,  is  there  available  capacity  for  installing  addi¬ 
tional  units  at  the  Minidoka  power  plant?  A.  Water,  you 
mean  ? 

Q.  No.  (’an  an  additional  unit  be  installed  at  the  Mini¬ 
doka  power  plant  ?  A.  It  can. 

Q.  So  far  as  the  Minidoka  power  plant  is  concerned,  it 
can  be  increased  to  take  care  of  all  of  the  power  demands 
on  the  Minidoka  project  during  tin*  irrigation  season,  can 
it  not?  A.  Well,  the  capacity  could  be  increased,  but  that 
does  not  mean  that  there  would  be  water  to  run  the  ca¬ 
pacity. 

(^.  Well,  there  would  be  water  to  run  the  capacity,  would 
there  not?  A.  I  think  not,  in  the  years  of  drought,  without 
careful  conservation  of  the  water  supply. 

•  *#•###•• 

Q.  Do  you  know  the  comparative  use  of  power  between 
the  Minidoka  District  and  the  Burley  Irrigation  District 
for  commercial  purposes,  including  heating?  A.  I 
277  have  the  figures.  It  is  somewhat  larger.  The  area 
included  in  the  Burley  District  uses  somewhat  more 

power. 

Q.  How  much  more  power  does  the  Burley  District  use? 

Mr.  Stoutemver.  I  may  call  the  witness’  attention  to  thb 
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fact  that  counsel  referred  to  the  Burley  District,  not  the 
south  side  area.  That  excludes  the  citv  of  Burlev. 

The  Witness.  The  figures  as  I  have  them  here  include 
the  city  of  Burley.  It  would  take  some  computation  to  give 
it  without  it. 

By  Mr.  Lowe: 

Q.  I  have  reference  to  the  use  of  the  power  on  the  south 

side  division,  the  pumping  division.  A.  Including  areas 

like  the  citv  of  Burlev  T 
*  » 

Q.  Including  the  city  of  Burley.  A.  The  city  of  Burley  is 
not  part  of  it. 

Q.  The  city  of  Burley  is  on  the  pumping  division,  is  it 
not?  A.  No. 

Q.  It  is  not?  A.  No. 

Q.  What  division  is  it  on  ?  A.  It  is  not  in  any. 

Q.  Isn't  the  water  that  is  used  in  the  city  of  Burley 
pumped  out  of  the  pumping  plant?  A.  To  the  extent  that 
it  uses  that  water,  yes. 

Q.  And  it  is  on  the  south  side  division  of  the  Minidoka 
project,  is  it  not?  A.  No;  it  is  excluded  from  the  division 
itself. 

278  Q.  From  the  division?  A.  Yes. 

Q.  It  is  not  in  the  irrigation  district,  but  it  is  in 
the  pumping  division,  is  it  not  ?  A.  I  do  not  think  so. 
Technically  I  do  not  think  it  is.  It  is  not  part  of  the  land 
that  is  covered  by  public  notice. 

Q.  The  city  of  Burley  was  privately  owned  land  prior  to 
the  time  of  the  construction  of  the  project,  was  it  not?  A. 
I  understand  so. 

Q.  It  is  within  the  bounds  of  the  Minidoka  project,  is  it 
not?  A.  Within  the  outside  boundaries,  yes. 

Q.  And  it  is  within  the  boundaries  of  the  south  side 
pumping  division,  is  it  not?  A.  Well,  I  understand  not. 
It  may  be  within  the  outside  boundaries.  I  am  not  positive 
whether  the  boundary  goes  around  it  or  leaves  it  out. 

Q.  Well,  you  know,  as  a  matter  of  fact,  that  you  sub¬ 
divided  as  an  addition  to  the  city  of  Burley  a  tract  of  land 
that  was  entered  under  the  homestead  law  after  the  con¬ 
struction  of  this  project?  A.  There  is  that  small  division 
and  perhaps  part  of  another  one  that  is  part  of  the  proj¬ 
ect,  but  the  main  city  is  not  included  in  the  lands  covered 
by  water  right. 
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Q.  My  question  is  now:  Do  you  know  the  amount  of 
power  that  is  used  on  the  south  side  pumping  division,  ivi- 
cluding  the  citv  of  Burlev?  A.  I  have  it  with  one  other 
inclusion,  and  that  is  with  the  city  of  Albion,  which 

279  is  not  covered  by  your  question.  If  I  leave  that  out, 
I  will  have  to  make  some  computation. 

Q.  I  will  include  it.  A.  The  total  for  the  year  1935  was 
11,833,780  kilowatt  hours  delivered  in  the  area  that  ycu 
have  covered. 

Q.  Now,  what  were  the  total  deliveries  for  the  same  year 
in  the  Minidoka  Irrigation  District?  A.  9,789,067  kilowatt 
hours  in  the  area  covered  by  the  Minidoka  District. 

Q.  Does  that  include  the  town  of  Minidoka,  too?  A.  ft 
does. 

Q.  Does  that  include  the  ('.  (’.  (’.  ('amp?  A.  I  think  not. 
The  (’.  (’.  ('.  ('amp  by  itself  used  23,858  kilowatt  hours  dur¬ 
ing  the  year.  May  I  explain  that  these  figures  I  have  given 
are  the  commercial  power  figures  and  do  not  include  the 
power  pumping. 

Q.  They  do  not  include  the  power —  A.  (Interposing) 
They  include  the  small  pumps,  but  not  the  large  pumps  in 
the  Burley  District. 

Q.  The  figures  you  have  given  do  include  power  used  for 
pumping  drainage  water;  isn’t  that  right?  A.  Yes,  and 
water  used  for  irrigation. 

Q.  Now,  how  much  power  was  used  on  the  south  side 
pumping  division  during  that  year  1935  for  light  and  power 
purposes?  A.  It  was  4,957,664  kilowatt  hours. 

Q.  How  much  power  was  used  in  the  Minidoka  Irrigation 
District  during  the  year  1935  for  light  and  power  purposes? 
A.  3,487,676  kilowatt  hours. 

Q.  How  much  power  was  used  for  pumping  drain- 

280  age  water  on  the  south  side  pumping  division  during 
the  veal*  1935?  A.  171,670  kilowatt  hours. 

Q.  How  much  was  used  for  pumping  drainage  water  in 
the  Minidoka  Irrigation  District  for  the  year  1935?  A.  In 
the  case  of  Minidoka  District  it  is  not  all  drainage.  A  con¬ 
siderable  part  of  it  is  irrigation  of  pumps,  and  the  total, 
including  all  of  the  pumps  that  they  use,  is  2,310,598  kilo¬ 
watt  hours. 

Q.  Now,  the  increase  in  power  demands  on  the  Minidoka 
Project  has  not  been  confined  entirely  to  the  south  sicjle 
pumping  division,  has  it  ?  A.  No,  it  has  not. 
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Q.  During  what  period  of  the  year  is  the  power  used  for 
pumping  water  for  drainage  purposes  and  for  irrigation 
purposes  on  the  north  side  or  the  Minidoka  Irrigation  Dis¬ 
trict?  A.  It  is  used  to  some  extent  throughout  the  year, 
but  most  largely  in  the  summertime. 

Q.  Most  largely  in  the  summertime?  A.  Yes. 

Q.  Do  you  know,  Mr.  Dibble,  the  amount  of  power  that 
is  used  for  pumping  water  for  irrigation  purposes  on  the 
south  side  pumping  division  during  the  year  of  1935?  A. 
The  irrigation  pumping  plants,  do  you  mean? 

Q.  Yes.  There  was  used  31,730,118  kilowatt  hours. 

Q.  Can  you  give  us  the  daily  peak  demand  on  the  south 
side  pumping  division  for  pumping  water  during  the  irri¬ 
gation  season  of  1935?  A.  My  recollection  is  it  is  about 
8,800  kilowatts. 

281  Q.  8,800?  A.  Yes;  that  is  the  peak,  as  it  is  re¬ 
ferred  to. 

Q.  That  is  the  peak.  How  long  does  that  peak  last,  ap¬ 
proximately?  A.  In  general,  three  or  four  months.  There 
are  gaps.  Rain,  for  instance,  will  cut  down  the  use  of 
water,  but  the  general  period  is  between  three  and  four 
months  that  the  pumping  is  continued;  very  close  to  that 
rate. 

Q.  Then,  at  all  times  during  the  year  1935  and  during 
the  irrigation  season  there  was  more  power  available  that 
was  generated  at  the  Minidoka  power  plant  than  was  used 
for  pumping  irrigation  water  on  the  south  side  pumping 
division,  was  there  not?  A.  There  was  more  power  at  the 
power  house  than  was  required  for  the  south  side  pumping 
division.  Of  course,  as  I  pointed  out,  there  was  some  power 
required  for  losses  and  for  auxiliary  equipment,  which  must 
come  out  of  the  Minidoka  powerhouse  power. 

Q.  Where  was  the  power  that  was  used  for  pumping 
water  for  the  pumping  division  during  the  year  1935  meas¬ 
ured?  A.  The  power  for  pumping  was  measured  at  the 
pumping  plants. 

Q.  The  transmission  loss  had  been  sustained  before  it 
was  metered,  had  it  not?  A.  Before  it  was  delivered  to 
the  pumping  plants  and  metered  at  the  pumping  plants, 
yes. 

Q.  And  those  figures  that  you  have  given  us  are  based 
on  the  metered  amount  of  energy  at  the  pumping  plants, 
are  they  not  ?  A.  That  is  correct. 
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282  Q.  Now,  Mr.  Dibble,  during  the  year  of  1935,  as 
shown  by  your  Exhibit  No.  4,  there  was  generated  at 
the  Minidoka  power  plant,  during  a  portion  of  the  months 
of  April  and  May,  power  in  excess  of  the  amount  that  was 
used  on  the  project,  was  there  not  ?  A.  Yes. 

Q.  Where  did  that  go  to?  A.  That  was  delivered  to  the 
Idaho  Power  Company. 

Q.  Now,  do  you  know  whether  or  not  during  the  months 
of  January,  February,  and  March  of  tin*  vear  1935  and  the 
months  of  October,  November,  and  December  of  the  same 
year  the  operation  of  tin*  power  plant  was  curtailed  by  the 
withholding  of  water  from  it?  A.  1  understand  it  was. 

Q.  Can  you  tell  us,  Mr.  Dibble,  how  it  occurs  that  in  the 
latter  part  of  the  month  of  April  and  the  first  part  of  the 
month  of  May  there  was  more  power  generated  at  the  Mini¬ 
doka  power  plant  than  was  consumed  on  the  Minidoka 
Project?  A.  At  that  time  there  was  more  water  available 
passing  the  Minidoka  Dam  than  was  necessary  to  generate 
the  power  for  the  Minidoka  Project. 

Q.  Do  you  know  where  it  was  going?  A.  It  was  going 
down  the  river. 

Q.  You  do  not  know  for  what  purposes  it  was  being  used? 
A.  I  assume  it  was  being  used  for  irrigation,  but  I  do  not 
know  directly. 


283  Q.  Mr.  Dibble,  as  the  power  plant  at  Minidok 
Dam  is  now  constructed,  how  much  water  will  pas 
through  that  plant  ?  A.  About  3,600  second-feet. 

Q.  How  many  kilowatts  will  one  second-foot  of  wate 
passing  through  that  plant  generate?  A.  Slightly  less  tha 
three. 

Q.  Slightly  less  than  three  kilowatts?  A.  Yes. 

Q.  At  what  head  do  you  figure  that  ?  A.  That  is  a  hea 
of  about  40  feet. 

Q.  Forty-six  feet  ?  A.  Yes. 


•  «#*###*« 


Q.  Has  the  Black  Canyon  power  plant  any  distributin 
lines  that  belong  to  the  Government  ?  A.  It  has  a  piece  c 
transmission  line  that  connects  with  the  Idaho  Power  Con 
pany  system  that  belongs  to  the  Government. 

Q.  How  long  a  line  is  that  ?  A.  I  don’t  know. 


i.-' 

|i- 
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Q.  Do  you  know,  Mr.  Dibble,  whether  or  not  the  re¬ 
stricted  use  of  the  Minidoka  power  plant  during  the  period 

between  the  1st  dav  of  October  and  the  1st  dav  of  the  sue- 

•  • 

ceeding  April  reduces  the  cost  of  operating  it  in  any  re¬ 
spect?  A.  Yes,  it  probably  reduces  the  maintenance  to 
some  extent. 

Q.  Would  that  be  to  an  appreciable  extent  ?  A.  Yes,  I 
think  it  would.  It  facilitates  repairs  very  much  to 

284  have  ample  time  to  make  them  and,  of  course,  re¬ 
duces  the  wear  and  tear  on  the  plant  to  have  a  por¬ 
tion  of  it  out  of  service. 

Q.  You  were  asked  on  your  direct  examination  whether 
or  not  distributing  that  power  received  from  the  Idaho 
Power  Company  in  any  manner  interfered  with  the  dis¬ 
tribution  of  the  power  generated  at  the  Minidoka  plant. 
Has  the  use  of  the  distributing  svstem  anv  value  for  dis- 
tributing  power  received  from  the  Idaho  Power  Company? 
A.  Well,  of  course,  the  power  could  not  be  distributed 
without  the  distributing  system.  It  has  that  use. 

Q.  Would  it  have  any  value?  A.  Yes. 

Q.  Would  that  tend  to  increase  the  depreciation  of  the 
distributing  system?  A.  No,  it  would  not. 

Q.  Do  you  know  how  the  cost  of  operating  the  Minidoka 
power  plant  is  divided?  A.  What  is  the  question,  please? 

(The  last  question  was  read  by  the  shorthand  reporter.) 

The  Witness.  In  general,  yes. 

By  Mr.  Lowe: 

Q.  How  is  it  divided?  A.  Somewhat  in  proportion  to  the 
output  of  the  plant. 

Q.  Well,  between  what  features  is  it  divided?  A.  Part 
of  it  is  charged  to  the  Burley  Irrigation  District,  as  used 
for  the  purpose  of  pumping  water  in  the  large  pumps,  and 
part  of  it  is  charged  to  the  commercial  power  sys- 

285  tern. 


The  Witness.  As  stated  in  the  annual  project  history 
for  the  year  1935,  69.17  per  cent  of  the  cost  of  operation 
and  maintenance  and  depreciation,  or  operation  and  main¬ 
tenance,  of  the  Minidoka  power  plant  is  charged  to  the 
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south  side  pumping  division.  The  same  percentage  of  de¬ 
preciation  is  included  in  the  table. 

Mr.  Lowe.  1  think  that  is  all. 

Redirect  Examination 

Bv  Mr.  Stoutemver: 

*  •» 

Q.  Mr.  Dibble,  did  you  intend  to  say  that  in  arriving  at 
tlie  estimate  of  profits  the  Secretary  had  made  a  charge 
for  depreciation?  A.  No,  this  is  merely  set  up  in  this  par¬ 
ticular  table. 

Q.  That  is,  there  is  a  record  of  what  the  depreciation  is  or 
should  be,  but  it  was  not  taken  into  account  in  making 
the  charges?  A.  That  is  correct. 

Q.  In  his  cross  examination  counsel  asked  you  a  question 
as  to  the  amount  of  water  owned  by  the  Twin  Falls  ('anal 
Company  and  the  North  Side  Canal  Company.  I  think  you 
answered  it  without  distinguishing  between  water  available 
and  owned  and  a  mere  right  to  water  if  and  when  it  is 
available  in  the  river. 

Did  you  intend  to  say  that  the  Twin  Falls  Canal  Com¬ 
pany  has  available  .’1000  second-feet  of  water  at  all  times 
or  that  the  North  Side  Canal  Company  has  available  2500 
feet  natural  flow?  A.  No,  that  water  is  not  avail- 
286  able  at  all  times.  There  is  only  the  right  to  take 
the  water  when  it  is  available. 

Q.  Some  reference  has  been  made  to  the  amount  of  power 
used  for  the  Burley  District  pumps,  the  amount  being,  I 
think  you  stated,  8800  kilowatts  ?  A.  Yes. 

Q.  Is  that  the  amount  used  for  all  the  pumps  that  are 
operated  for  pumping  water  for  irrigation  purposes  on  the 
Minidoka  project?  A.  No,  it  is  not;  it  is  only  the  power 
that  is  used  at  the  south  side  pumping  stations — the  main 
pumps. 

Q.  That  means  the  large  pumps  as  distinguished  from 
the  small  pumps?  A.  Yes. 

Q.  How  much  more  power  is  used  on  the  large  pumps 
than  on  the  small  pumps?  A.  750  or  755  kilowatts. 

Q.  Are  those  figures  given  as  measured  at  the  pumps? 
A.  All  of  them  are  measured  at  the  pumps. 

Q.  In  translating  that  into  the  amount  of  power  neces¬ 
sary  to  be  available  at  the  plant,  then,  you  would  have  to 
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make  the  allowance  of  about  10  per  cent  to  cover  losses  to 

which  vou  have  referred?  A.  Yes. 

•> 

Q.  That  results  in  a  showing;  of  the  total  requirements 
for  irrigation  pumping  alone  on  the  Minidoka  project  more 
than  consumed  in  the  entire  available  capacity  of  the  plant; 
is  that  correct  ?  A.  That  is  correct. 

287  Q.  Some  questions  were  asked  you  concerning  a 
proposed  seventh  unit — power  unit — at  the  Mini¬ 
doka  Dam.  Is  such  an  additional  unit  feasible  without 
the  conservation  of  water? 

Mr.  Lowe.  We  object  to  that,  if  the  Court  please;  it  calls 
for  a  conclusion  of  the  witness. 

The  Court.  I  think  he  may  answer  it.  Your  question 
which  you  asked  on  cross  examination  was  whether  he 
could  keep  on  adding  more  units  to  the  plant,  hie  said 
yes.  I  suppose  you  could  build  fifty  units  there,  but  if 
vou  did  not  have  water  to  run  them,  that  would  be  another 
matter.  So,  I  think  it  is  proper  redirect.  A.  In  years  of 
drouth  there  would  be  an  insufficient  water  supply  to  op¬ 
erate  more  units  than  those  in  the  present  plant  unless 

water  were  verv  carefullv  conserved. 

•  • 

Mr.  Stoutemver.  That  is  all. 

Re-cross  Examination. 

By  Mr.  Lowe: 

Q.  How  much  water  in  years  of  drouth  is  stored  in  the 
American  Falls  Reservoir  since  its  operation  began  up  to 
the  present  time? 

Mr.  Stoutemver.  That  is  objected  to  as  not  proper  cross 
examination.  This  witness  did  not  go  into  matters  of  this 
kind  on  direct. 

The  Court.  Well,  I  will  let  him  answer  it. 

A.  I  do  not  have  the  figures  up  to  the  present  time.  I 
have  those  for  1935  and  1936. 

By  Mr.  Lowe: 

Q.  You  have  not  the  figures  for  1934?  A.  Yes, 

288  I  have  figures  for  1934. 

Q.  How  much  water  was  stored  in  the  American 

Falls  reservoir  in  the  vear  1934?  A.  The  maximum  stor- 

* 

age  was  1,143,000  acre-feet. 
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Q.  That  was  the  year  preceding  the  date  when  this  con¬ 
tract  was  put  into  effect,  was  it  not?  A.  Yes. 

Q.  Do  you  know  how  much  of  that  water  passed  down 
the  river  and  passed  by  the  Minidoka  power  plant?  A.  No, 
I  don’t.  Do  you  mean  without  being  used  in  the  power 
plant? 

Q.  No,  I  mean  the  total  amount  of  water  that  went  down 
the  river  by  the  Minidoka  power  plant  that  could  have  been 
used  for  the  generation  of  power  if  the  plant  had  been  of 
sufficient  capacity  to  use  all  that  went  down.  A.  No,  1 
don’t. 

Q.  You  don’t  know  that?  A.  No. 

Q.  Do  you  know  whether  or  not  water  passed  down  [he 
river  during  the  summer  of  1934  that  was  not  used  for  the 
generation  of  power  at  the  Minidoka  power  plant?  A.  No, 
I  don’t. 

Q.  The  year  1934  was  the  driest  year  that  has  been 
known  out  there,  was  it  not,  Mr.  Dibble?  A.  Yes. 

Mr.  Lowe.  That  is  all. 

Mr.  Stoutemyer.  That  is  all. 

(The  witness  left  the  witness  stand.) 

Mr.  Stoutemyer.  I  will  call  Mr.  Robinson. 

289  Thereupon  K.  M.  Robinson  was  called  as  a  witness 
and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 

By  Mr.  Stoutemyer: 

Q.  What  is  your  full  name?  A.  K.  M.  Robinson. 

Q.  Where  do  you  reside?  A.  Spokane,  Washington. 

Q.  In  what  profession  or  business  are  you  engaged?  A. 
I  am  president  of  the  Washington  Water  Power  Compa  iy. 

Q.  How  long  have  you  held  that  position?  A.  Since 
June  of  1938. 

Q.  What  position  did  you  hold  prior  to  that  time?  A. 
Prior  to  that  time  I  was  president  of  the  Idaho  Power  Com¬ 
pany  at  Boise,  Idaho. 

Q.  For  how  many  years  were  you  employed  by  the  Ids  ho 
Power  Company?  A.  Twenty-seven  years  by  the  Ids  ho 
Power  Company  and  its  predecessors. 
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Q.  In  what  capacities?  A.  Well,  starting  as  a  lineman, 
then  local  manager,  and  on  up  through  the  general  office 
staff  until  I  became  president  of  the  company. 

Q.  Where  did  you  reside  before  you  began  your  employ¬ 
ment  with  the  Idaho  Power  Company?  A.  At  Roswell, 
Idaho,  near  Parma,  Idaho. 

Q.  Did  you  live  at  any  time  on  an  irrigated  farm? 

290  A.  Yes,  sir. 

Q.  In  Southern  Idaho?  A.  Yes. 

Q.  For  how  many  years?  What  part  of  your  life?  A. 
About  eight  years. 

Q.  Were  you  the  president  or  manager  of  the  Idaho 
Power  Company  at  the  time  the  contract  of  1934,  that  is 
under  discussion  in  this  case,  was  negotiated?  A.  Yes,  I 
was. 

Q.  What  were  the  conditions  in  Southern  Idaho  which 
led  up  to  the  making  of  that  contract?  A.  There  had  been 
a  period  of  drouth  and  insufficient  supply  of  water  for  ir¬ 
rigation  in  the  Snake  River  Valley.  Our  company  served 
electricity  to  a  good  share  of  this  valley,  beginning  at 
Pocatello  and  Black  Foot  on  the  east  and  on  through  to 
Eastern  Oregon  on  the  west,  with  the  exception  of  that  area 
that  is  served  from  the  Minidoka  power  plant  in  the  Min¬ 
idoka  and  Burley  irrigation  areas. 

Our  company’s  revenue,  of  course,  to  a  large  extent  de¬ 
pended  upon  the  successful — 

Mr.  Lowe.  We  object  to  this.  This  is  not  responsive  to 
the  question  and,  furthermore,  it  is  not  material  to  the 
issues. 

Mr.  Stoutemver.  I  think  it  is  material  to  show  the  con¬ 
ditions  which  led  up  to  water  conservation. 

The  Court.  I  cannot  see  how  it  hurts  the  plaintiff  in 
any  way.  I  will  allow  it  and  will  overrule  the  objection. 

The  Witness.  Our  company’s  revenue,  of  course,  to  a 
large  extent  depended  upon  the  successful  farming  opera¬ 
tions,  since  some  30  per  cent  of  our  customers  were 

291  rural.  In  addition,  the  business  in  the  territory  is 
practically  entirely  dependent  upon  successful  farm¬ 
ing  operations.  Therefore,  we  had  a  large  interest  in  water 
conservation. 


BURLEY  IRRIGATION  DISTRICT  VS.  ICKES,  ETC. 


267 


By  Mr.  Stouteniyer: 

Q.  Where  are  the  power  plants  of  the  Idaho  Power  Com¬ 
pany  located?  A.  The  majority  of  them  are  located  along 
the  Snake  River,  beginning  at  American  Falls  on  the  east 
and  running  west,  south  of  the  Xampa-Caldwell  area. 

Q.  Referring  to  the  map  on  the  right,  can  you  point  out 
to  the  Court  where  the  Idaho  Power  Company’s  plants  are 
located?  A.  I  believe  I  can. 

The  American  Falls  plant  is  in  this  area  (indicating). 
Coming  on  down  the  next  plant  is  the  Twin  Falls  power 
plant,  built  since  the  signing  of  this  contract. 

Q.  That  is  down  in  the  Twin  Falls  tract?  A.  Yes.  The 
Twin  Falls  power  plant  is  right  in  this  area,  about  5  miles 
from  Shoshone  Falls.  Then  comes  the  Thousand  Springs 
power  plant;  the  Upper  Salmon  Falls  power  plant,  com¬ 
pleted  in  1937;  the  Lower  Salmon  Falls  power  plant;  and 
the  Malad  power  plant. 

Q.  Are  the  transmission  lines  of  your  company  shown  on 
this  map  by  red  lines  or  otherwise?  A.  Yes,  they  are. 

Q.  Do  they  connect  these  various  plants  to  which  you 
refer  and  also  make  connection  with  the  government 
plants?  A.  All  of  the  company’s  system  is  interconnected 
on  an  interconnected  circuit  of  transmission  lines. 
292  Q.  Is  there  an  interconnection  between  your  sys¬ 
tem  and  the  Government’s  Black  Canyon  plant?  A. 
Yes,  at  Emmett,  Idaho. 

Q.  Is  there  interconnection  between  your  system  and  the 
Government’s  plant  in  the  Minidoka  project?  A.  Yes. 

Q.  Will  you  state  to  the  Court  how  the  Black  Canyon 
power  or  power  from  the  Black  Canyon  power  plant  is 
handled?  How  is  it  distributed  and  delivered?  A.  The 
power  from  the  Black  Canyon  plant  enters  the  Idaho  Powe  r 
Company  system  at  Emmett  and  is  there  transmitted  either 
direct  or  by  the  displacement  method  to  the  irrigation  proj¬ 
ects  served  bv  the  Bureau  of  Reclamation. 

Q.  What  inducements  led  your  company  to  assume  the 
obligation  to  furnish  4000  kilowatts,  summer  power,  free 
of  charge  on  the  Minidoka  project  and  to  furnish  such 
power  as  was  needed  up  to  10,000  kilowatts  in  the  white 
together  with  free  transmission  service? 
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A.  First,  we  were  vitally  interested  in  water  conserva¬ 
tion. 

Second,  there  had  been  the  discussion  of  a  7,500-kilowatt 
unit — power-generating  unit — to  be  installed  by  the  Fed¬ 
eral  Government  through  its  Bureau  of  Reclamation  at  the 
American  Falls  Dam.  Had  this  unit  been  installed,  it 
would  have,  in  short-water  years,  used  some  of  the  water 
for  which  we  had,  already,  generating  equipment  installed. 
Naturally,  we  did  not  want  to  have  this  unit  installed, 

293  as  not  only  would  it  take  some  water  in  short-water 
years,  but  it  might  also  take1  some  of  our  load,  par¬ 
ticularly  irrigation  load,  that  could  have  been  served  in 
that  area. 

Third,  we  had  the  desire  to  continue  or  extend  the  period 
of  the  Black  Canyon  contract,  whereby  we  secured  the 
winter  kilowatt  hours  available  from  that  plant,  as  our 
company  could  make  good  use  of  that  energy  in  the  western 
end  of  its  inter-connected  system. 

Mr.  Stoutemyer.  That  is  all. 

Cross  Examination 
By  Mr.  Lowe: 

Q.  Mr.  Robinson,  did  your  company  use  water  down 
Snake  River  below  American  Falls  that  was  released  from 
American  Falls  for  power  purposes  during  the  period  be¬ 
tween  the  1st  day  of  October,  1934,  and  the  1st  day  of  April 
of  the  year  1935? 

Mr.  Stoutemyer.  That  is  objected  to  as  not  proper  cross 
examination,  its  being  entirely  outside  the  scope  of  direct 
examination. 

The  Court.  I  will  allow  it. 

By  the  Court: 

Q.  You  may  answer.  A.  Between  the  period  of  Sep¬ 
tember  1  and  the  next  October? 

By  Mr.  Lowe: 

Q.  October  1.  A.  October  1  and  the  next  April  ? 

Q.  Yes.  A.  Yes,  we  have  certain  rights  to  the  use 

294  of  water  across  the  Milner  Dam  when  the  amount 
of  water  available  at  the  head  of  Shoshone  Falls  is 

less  than  the  quantities  specified  in  our  contract. 
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I  am  not  familiar  with  exactly  the  amount  of  water  tjiat 
we  used,  although  there  were  the  rights  to  use  that  water. 
Mr.  Lowe.  That  is  all. 


(Witness — Dana  Templin) 

Direct  Examination 

Bv  Mr.  Stoutemver: 

•  * 

Q.  What  is  your  full  name?  A.  Dana  Templin. 

Q.  Where  do  you  live?  A.  Burley,  Idaho. 

Q.  What  is  your  occupation  or  position?  A.  I  am  super¬ 
intendent  of  Minidoka  reclamation  project. 

Q.  How  long  have  you  held  that  position?  A.  As  super¬ 
intendent  and  acting  superintendent  about  four  years. 

Q.  How  long  have  you  been  employed  by  the  Bureau  of 
Reclamation?  A.  About  30  years. 

Q.  On  what  projects?  A.  Minidoka  project. 

Q.  The  entire  30  years?  A.  Yes,  sir. 

Q.  What  duties  have  you  performed  during  those  yeabst 
A.  They  have  varied,  including  designing,  surveys,  con¬ 
struction  work,  operation,  maintenance,  and  admin- 
295  istration. 

Q.  What  educational  qualifications  do  you  have 
as  an  engineer?  A.  I  was  graduated  from  the  Uni¬ 
versity  of  Kansas  School  of  Engineering.  I  completes  a 
post-graduate  course  of  one  year,  receiving  the  degree  of 
Master  of  Science  in  engineering. 

I  was  instructor  for  about  a  year  in  that  institution,  and 
I  have  been  engaged  since  then  for  about  41)  years  in  en¬ 
gineering  work. 

Q.  What  other  experience  have  you  had  with  respect  to 
irrigation  farming  and  management  of  an  irrigation  tract? 
A.  Well,  I  was  for  three  years  manager  or  an  official  of 
the  Minidoka  Irrigation  District,  and  as  a  boy  I  lived  on  an 
irrigation  farm  in  Colorado  for  a  good  many  years. 

Q.  Will  you  describe  and  point  out  on  the  map  the  prin¬ 
cipal  features  of  the  Minidoka  project?  A.  They  start  at 
Jackson  Lake  Reservoir,  in  Wyoming,  which  is  a  storage 
reservoir  of  the  Minidoka  project.  Then  we  come  down  to 
the  American  Falls  Reservoir.  Following  on  down,  the  re 
is  Lake  Walcott,  the  Minidoka  Dam,  and  the  appurtenant 
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works.  The  land  shown  here  in  green  is  the  irrigated  area 
of  the  Minidoka  project. 

The  territory  which  is  approximately  this  area  here  is 
included  in  the  Gooding  division  of  the  Minidoka  project, 
and  this  yellow  area  is  the  north  side  pumping  division,  as 
it  is  known,  of  the  Minidoka  project. 

Q.  What  is  the  relation  between  what  is  known  as  Lake 
Walcott  Reservoir  and  the  Minidoka  Dam?  A.  The  Lake 
Walcott  Reservoir  is  formed  bv  the  water,  or  is  the  back- 
water  of  the  Minidoka  Dam. 

296  Q.  Does  that  dam  serve  more  than  one  purpose? 

A.  Oh,  yes.  It  supplies  storage  water  and  a  head 
for  the  power  plant  at  the  Minidoka  Dam  and  diversion 
dam  for  the  north  and  south  side  canals. 

Q.  How  intimately  is  the  power  plant  connected  with  or 
incorporated  in  the  Minidoka  Dam?  A.  Well,  it  is  really 
a  part  of  the  Minidoka  Dam.  It  adjoins  the  Minidoka  Dam 
and  really  forms  a  part  of  it. 

Q.  Do  the  penstocks  used  for  power  production  also 
serve  as  the  outlets  for  the  Lake  Walcott  Reservoir?  A. 
That  is  true. 

Q.  What  are  the  various  divisions  of  the  Minidoka 
project  ?  A.  The  Jackson  Lake  Division,  the  American 
Falls  Division,  the  Minidoka  Gravity  Division,  the  South 
Side  Pumping  Division,  the  Gooding  Division,  the  North 
Side  Pumping  Division,  and  the  Commercial  Power  Divi¬ 
sion. 


Q.  How  many  acres  of  irrigable  land  are  in  the  South 
Side  Pumping  Division  ?  A.  About  45,000  or  46,000. 

Q.  How  many  acres  of  irrigable  land  are  in  the  three  di¬ 
visions  referred  to  as  the  Gravity  Division,  the  Gooding 
Division,  and  the  North  Side  Pumping  Division  ?  A.  About 
200,000  acres  altogether. 

Q.  About  how  many  acres  receive  stored  water  directly 
or  indirectly  from  the  American  Falls  Reservoir?  A.  Close 
to  a  million  acres. 

Q.  Is  the  benefit  of  American  Falls  Reservoir  secured 
bv  lands  above  the  reservoir  as  well  as  bv  lands  be- 
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Q.  How  is  that  accomplished? 

Mr.  Lowe.  We  object  to  that  as  being  immaterial  to  the 
issues  in  this  case. 
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The  Court.  I  will  allow  it. 

The  Witness.  By  an  exchange  of  water  rights  frojn 
Jackson  Lake  to  American  Falls. 

By  Mr.  Stoutemyer: 

Q.  Do  you  know  in  what  year  the  Burley  Irrigation  Di 
trict  was  organized? 

Mr.  Lowe.  We  object  to  that,  if  the  Court  please,  on  the 
ground  that  the  records  are  tin*  best  evidence. 

The  Court.  Well,  if  he  can  tell  us,  he  may  do  so.  It 
was  stated  in  the  opening  statement  of  counsel,  I  think. 

The  Witness.  I  don't  remember  the  year  that  the  Burley 
District  was  organized. 

By  Mr.  Stoutemyer: 

Q.  Do  you  recall  whether  it  was  before  or  after  the  public 
notices  had  been  issued,  establishing  the  water  charges  for 
the  gravity  division?  A.  Xo,  sir,  I  couldn't  say  as  to  that. 

Q.  In  what  division  of  the  projects  are  the  lands  which 
are  now  included  in  the  Burley  Irrigation  District?  A. 
They  are  in  the  South  Side  Dumping  Division. 

Q.  Are  they  all  in  that  division  ?  A.  Yes. 

Q.  When  did  the  Burley  District  first  enter  into  con¬ 
tractual  relations  with  the  United  States  and  acquire 
21)8  rights  to  assume  obligations  in  regard  to  the  Mini¬ 
doka  project? 

Mr.  Lowe.  We  object  to  that,  if  the  Court  please,  on  the 
ground  that  the  contract  is  the  best  evidence. 

The  Court.  Again,  if  he  can  tell  us  the  date,  he  may. 

The  Witness.  In  March,  1D2G. 

Mr.  Stoutemyer.  I  will  ask  that  a  certified  copy  of  the 
contract  referred  to,  between  the  United  States  and  the 
Burley  District,  be  marked  as  Defendant’s  Exhibit  G  for 
identification. 

(The  certified  copy  of  contract  between  United  States 
and  Burley  District  was  marked  as  Defendant’s  Exhibit 
G  for  identification.) 

Mr.  Prettyman.  Is  not  that  the  same  as  the  exhibit  at¬ 
tached  to  the  answer? 

The  Court.  While  it  is  an  exhibit  to  the  answer,  it  docs 
not  get  into  evidence  unless  it  is  offered  in  evidence.  You 
have  no  objection  to  it  ? 
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Mr.  Prettyman.  We  have  no  objection. 

The  Court.  Very  well ;  it  may  be  admitted  in  evidence. 


(Defendant’s  Exhibit  6  for  identification  was  received 
in  evidence.) 

Mr.  Stoutemver.  At  this  time  we  will  also  ask  that  a 
•> 

certified  copy  of  the  Secretary’s  findings,  which  are  in  issue 
in  this  case,  the  findings  being  dated  March  12,  1936,  be 
marked  for  identification  as  Defendant’s  Exhibit  7. 


(Certified  copy  of  Secretary’s  findings,  dated  March  12, 
1936,  was  marked  as  Defendant’s  Exhibit  7  for  identifica¬ 
tion.) 


Mr.  Prettyman.  We  have  no  objection  to  that,  but  the 
findings  are  already  in  as  a  petitioner’s  exhibit. 

299  Mr.  Stoutemver.  I  do  not  believe  they  are.  The 
plaintiff  offered  in  evidence  an  original  short  letter 
from  the  Secretary,  and  along  with  it  there  was  a  carbon 
copy,  but  the  carbon  copy  is  not  authenticated,  and  I  do  not 
think  it  is  proper. 

The  Court.  It  will  not  do  any  harm  to  have  it  in  twice. 

Mr.  Prettyman.  We  have  no  objection. 

The  Court.  It  will  be  admitted  in  evidence  as  Defen¬ 
dant’s  Exhibit  7. 


(Defendant’s  Exhibit  7  for  identification  was  received  in 
evidence.) 

The  Court.  In  other  words,  that  is  the  same  as  Plain¬ 
tiff’s  Exhibit  22,  is  it  not? 

Mr.  Stoutemver.  Yes,  sir. 

Mr.  Prettyman.  That  is  right,  sir. 

The  Court.  Just  a  minute.  I  said  it  was  the  same  as 
Plaintiff’s  Exhibit  22.  It  is  the  same  as  the  enclosure  or 
annex  to  Plaintiff’s  Exhibit  22.  The  two  letters  are  dif¬ 
ferent? 

Mr.  Stoutemver.  Yes. 

By  Mr.  Stoutemver: 

Q.  What  part  of  the  irrigation  works  of  the  Minidoka 
project  are  still  being  operated,  maintained,  and  controlled 
by  the  Federal  Government?  A.  Jackson  Lake  Reservoir, 
Jackson  Lake  Dam,  the  American  Falls  Reservoir,  the 
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American  Falls  Dam,  Lake  Walcott,  the  Minidoka  Dam,  t  lie 
Minidoka  power  plant — powerhouse — transmission  linos, 
substations,  the  head  works  that  divert  water  into  tie 
north  and  south  side  canals,  the  main  south  side  canal 
extending  from  the  Minidoka  Dam  to  the  pumping 

300  stations,  and  the  west  canal  from  the  south  side  canal 
to  Snake  River. 

Q.  What  part  of  the  works  constructed  by  the  Govern¬ 
ment  are  being  operated  and  maintained  by  the  Burley 
District?  A.  The  three  pumping  stations,  known  as  tie 
first,  second,  and  third  lifts;  three  distribution  canals, 
known  as  the  G,  II,  and  ,J  canals;  and  the  laterals  that 

carrv  the  water  from  those  distribution  canals  to  the  lands. 
* 

Q.  Have  the  works  which  are  now  being  operated  and 
maintained  and  controlled  by  the  Government  been  so  op¬ 
erated,  maintained,  and  controlled  ever  since  they  were 
built?  A.  They  have. 

Q.  Are  they  all  works  built  by  the  United  States  Gov¬ 
ernment  ?  A.  They  are. 

Q.  They  are  located  on  public  lands  of  the  United  States 
or  on  lands  purchased  by  (lie  United  States?  A.  They  are. 

Mr.  Lowe.  Just  a  minute.  We  object  to  that  on  t  ie 
ground  that  this  witness  is  not  qualified  to  testify  as  to 
titles  of  real  estate. 

The  Court.  Well,  is  there  any  doubt  about  it? 

Mr.  Lowe.  I  think  there  is. 

The  Court.  Then,  you  can  produce  evidence  to  contra¬ 
dict  these  things. 

Bv  Mr.  Stoutemver: 

•  • 

Q.  Mr.  Templin,  what  is  the  relationship  between  the 
value  of  the  reserve  works  which  are  still  being  operated 
by  the  Government  in  connection  with  this  project  and  tjie 
works  which  have  been  turned  over  for  operation 

301  bv  the  District?  A.  Thev  are  verv  much  greater 
than  those  turned  over  to  the  District. 

Q.  Do  vou  mean  more  costlv  or  more  important?  A. 
Both. 

Q.  Do  the  works  which  are  being  operated  by  the  Burley 
District  constitute  the  works  of  the  entire  division,  or  the 
entire  division  irrigation  works?  That  is,  are  they  all  the 
works  necessary  for  supplying  water  in  that  division!  A. 
No,  they  are  not. 
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Q.  Are  they  a  major  or  a  minor  part  in  supplying  water 
to  that  division?  A.  Minor. 

Mr.  Lowe.  AA'e  object  to  that  as  being  immaterial  to 
the  issues  in  this  case. 

The  Court.  I  will  allow  it. 

Mr.  Stoutemver.  I  think  it  is  material  because  the  stat¬ 
ute — the  only  statute — which  authorizes  the  Secretary  to 
allow  any  profits  at  all  authorizes  him  to  do  so  only  after 
the  water  users  have  taken  over  the  works. 

Mr.  Prettvman.  If  it  is  a  material  to  that  issue,  then  we 
object,  your  Honor;  that  is  res  adjudicata. 

The  Court.  I  have  allowed  the  question,  and  the  answer, 
as  I  understand  it,  is  that  the  works  operated  by  the  Burley 
District  are  a  minor  part  as  compared  with  the  other,  rel¬ 
atively.  I  will  allow  that ;  that  is  his  estimate  of  the  re¬ 
lationship  of  value. 

Mr.  Prettvman.  That  was  the  reason  why  I  kept  quiet 
at  first,  but  when  counsel  stated  that  the  issue  he  was  get¬ 
ting  ready  to  raise  was  the  issue  raised  in  the  prior 
302  case,  then  1  had  to  interpose  an  objection. 

The  Court.  I  am  not  passing  upon  what  he  has  an 
intention  of  raising  in  the  future. 

By  Mr.  Stoutemver: 

Q.  Is  the  Minidoka  project  entirely  dependent  on  irri¬ 
gation  for  its  crop  production?  A.  It  is. 

Q.  Approximately  how  many  acres  constitute  the  aver¬ 
age  farm  unit  on  that  project? 

Mr.  Lowe.  AVe  object  to  that  on  the  ground  that  it  is 
immaterial. 

The  Court.  I  will  allow  it. 

The  AVitness.  About  50  acres  is  a  farm  unit  on  an  av¬ 
erage. 

By  Mr.  Stoutemver: 

Q.  AA’hat  is  an  acre-foot  of  water,  Mr.  Templin?  A.  It 
is  the  amount  of  water  required  to  cover  an  acre  of  land 
one  foot  deep. 

Q.  (’an  you  state  approximately  the  amount  of  water 
used  per  annum  in  irrigating  the  lands  in  the  Burley  Dis¬ 
trict?  A.  I  think  the  amount  pumped  at  the  first  lift  is 
something  over  6  acre-feet  per  annum. 


« 


BURLEY  IRRIGATION  DISTRICT  VS.  ICKES,  ETC. 


271 


Q.  I  was  referring  to  the  total  amount.  A.  Oh.  Aboijt 
250,000  to  270,000  acre-feet  per  annum. 

Q.  Are  the  towns  on  the  Minidoka  project  also  dependent 
upon  irrigation?  A.  Yes,  sir. 

Q.  What  is  the  town  population  in  comparison  to  thj 
population  actually  residing  on  the  farm? 

303  Mr.  Lowe.  1  object  to  that,  if  the  Court  pleas<|‘, 
because  it  is  incompetent,  irrelevant,  and  immaterial 

and  has  no  connection  with  any  of  the  issues  in  this  case  at 
all. 

The  Court.  I  will  allow  it. 

The  Witness.  They  are  about  the  same,  approximately 

By  Mr.  Stoutemyer: 

Q.  Each  50-acre  farm  supports  two  families  on  the  proj¬ 
ect;  is  that  correct?  A.  That  is  correct. 

Q.  Was  there  serious  water  shortage  on  the  Minidoka 
Project  in  the  year  1934?  A.  There  was. 

Q.  What  recent  year,  if  any,  would  you  say  was  a  fairly 
normal  year  as  to  water  supply  on  the  project?  A.  1937 
was  a  normal  water  year. 

Q.  How  did  the  1934  crop  production  in  that  year  of 
shortage  compare  with  the  1937  crop  production,  a  year 
of  normal  water  supply?  A.  It  was  much  less. 

Q.  Can  you  state  how  much  less  it  was  under  the  prin¬ 
cipal  or  most  valuable  crops? 

Mr.  Lowe.  We  object  to  this  on  the  ground  that  the  wit¬ 
ness  is  not  qualified  to  testify  as  to  the  value  of  crops. 

Mr.  Stoutemyer.  1  am  not  asking  him  as  to  the  value  of 
crops. 

Mr.  Lowe.  He  has  not  shown  himself  qualified  to  testify 
as  to  the  amount  of  crops  that  was  raised,  and  I  object  tjo 
it  on  the  further  ground  that  it  has  no  bearing  on  the  issmj 
in  the  case. 

304  Mr.  Stoutemyer.  It  lias  a  bearing  on  the  issues  d>f 
the  importance  of  conserving  water  to  raise  crops. 

The  Court.  I  think  common  sense  would  indicate  that 
an  area  needs  a  certain  amount  of  water  and  if  it  does  not 
get  that  amount  of  water  it  will  not  produce  crops  of  any 
value,  and  where  an  area  gets  a  normal  supply  of  water  the 
crop  supply  will  be  better. 
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Mr.  Stoutemyer.  It  would  depend  upon  how  serious  that 
was. 

The  Court.  He  has  already  gone  into  that.  He  has  gone 
into  the  drought  of  1934.  I  will  sustain  the  objection. 

By  Mr.  Stoutemyer: 

Q.  Is  the  Minidoka  Project  similar  to  the  Shake  River 
Valley  in  general  as  to  its  farming  conditions  and  crop 
areas  and  farming  units  and  general  density  of  settlement? 
A.  I  think  so. 

Q.  Has  the  Minidoka  Project  always  depended  upon  the 
introduction  of  outside  power?  A.  No. 

Q.  Did  it  depend  upon  such  outside  power  at  any  period 
prior  to  the  contracts  with  the  Idaho  Power  Company 
which  have  been  introduced  in  this  case?  A.  Yes,  it  ob¬ 
tained  power  from  the  Black  Canyon  plant — I  mean  the 
Boise  River  plant. 

Q.  You  mean  the  Boise  River  diversion  plant?  A.  Yes. 

Mr.  Stoutemyer.  That  is  all. 

Cross  Examination 
By  Mr.  Lowe: 

305  Q.  Mr.  Templin,  the  distributing  lines  of  the  Min¬ 
idoka  power  plant  are  all  confined  to  the  gravity  and 
pumping  division  of  the  Minidoka  Project  excepting  the 
towns  of  Albion  and  Minidoka,  are  thev  not?  A.  I  should 
think  so,  ex.ept  for  a  line  that  extends  to  Milner  Dam. 

Q.  Milner  Dam?  A.  Yes. 

Q.  That  is  not  a  distributing  line,  is  ii  ?  A.  No.  I  see 
what  you  mean.  No,  it  is  not  in  that  respect. 

Q.  In  other  words,  all  power  that  is  generated  at  the 
Minidoka  power  plant  is  used  on  the  gravity  and  pumping 
division  excepting  the  towns  of  Minidoka  and  Albion;  is 
that  right?  A.  Except  such  part  as  is  delivered  to  the 
Idaho  Power  Company. 

Q.  I  am  speaking  now  of  what  is  sold  for  commercial 
power  purposes.  A.  Very  well. 

Q.  There  is  not  any  power  transported  by  the  Minidoka 
power  system  to  the  Gooding  division  of  the  Minidoka  Proj¬ 
ect,  is  there?  A.  No. 

Q.  The  Gooding  division  of  the  Minidoka  Project  has 
no  storage  rights  in  Lake  Walcott,  has  it?  A.  No. 
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Q.  Now,  the  pumping  division,  or  the  Burley  Irrigation 
District,  has  no  storage  rights  in  American  Falls  Reservoir, 
has  it?  A.  No. 

306  ..***.*. 

Q.  Now,  it  is  true,  is  it  not,  Mr.  Templin,  that  there  is 
always  passing  down  Snake  River,  between  the  first  days 
of  April  and  the  first  days  of  October,  more  water  than 
would  pass  through  the  Minidoka  Power  Plant? 

Mr.  Stoutemyer.  That  is  objected  to  as  not  proper  cross 
examination  and  it  requires  record  evidence  and  cannot 
be  stated  orally  by  the  witness. 

The  (’ourt.  I  will  let  him  answer. 

The  Witness.  Not  always.  That  is  not  always  the  case. 
By  Mr.  Lowe: 

Q.  When  is  there  an  exception  to  that?  A.  In  the  fall 
it  sometimes  happens  that  the  flow  has  dropped  to  a  less 
amount  than  would  run  through  the  Minidoka  power  plant. 

Q.  Does  that  occur  prior  to  the  first  of  October?  A.  I 
think  it  has  done  so  a  few  times. 

Mr.  Lowe.  That  is  all. 

Redirect  Examination 

By  Mr.  Stoutemyer: 

Q.  Mr.  Templin,  you  were  asked  whether  the  Burley 
District  used  water  stored  in  American  Falls  after  1934. 
You  are  familiar  with  the  exchange  of  water  between  Jack- 
son  Lake  and  American  Falls?  A.  Yes,  sir. 

Q.  You  did  not  intend  to  say  that  the  Burley  District 
did  not  in  fact  get  its  water  out  of  American  Falls 

307  by  such  exchange,  did  you?  A.  Well,  the  Burlejy 
District  does  get  its  water  out  of  American  Falls 

by  exchange. 

Q.  And  by  reason  of  that  exchange  does  it  get  more 
water  than  it  would  receive  if  the  American  Falls  had  not 
been  constructed  or  had  not  been  filled?  A.  Oh,  yes. 

Q.  How  much  more  ?  A.  About  13  percent. 

Q.  And  that  is  true  every  year,  is  it  not?  A.  Yes. 

Mr.  Stoutemyer.  That  is  all. 
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Recross  Examination 
Bv  Mr.  Lowe: 

w 

Q.  That  exchange  occurs  because  of  the  fact  that  there 
are  persons  living  above  American  Falls  Reservoir  who 
have  rights  in  American  Falls  Reservoir  and  they  can  get 
water  onto  their  land  only  by  getting  it  out  of  Jackson 
Lake  water;  isn’t  that  true,  Mr.  Templin?  A.  Yes,  that  is 
true. 

•  •#•###• 


Further  Redirect  Examination 

(Witness — Dana  Templin) 

By  Mr.  Stoutemyer: 

Q.  Mr.  Templin,  in  stating  that  there  has  not  been  any 
construction  in  putting  water  on  the  north  side  pumping 
division,  did  you  mean  that  there  has  been  no  canal  con¬ 
struction  for  that?  A.  That  is  what  I  thought  he 

asked. 

308  Q.  You  did  not  intend  to  say  that  there  had  not 
been  a  reservoir  constructed  for  that?  A.  There  has 
been,  of  course.  I  thought  he  said  canals. 

Q.  What  is  the  purpose  for  which  the  American  Falls 
Reservoir  was  primarily  constructed?  A.  For  the  north 
side  pumping  division. 

Q.  Is  part  of  that  water  still  held  for  that?  A.  It  is. 

Q.  Part  of  that  capacity?  A.  Yes. 

Mr.  Stoutemyer.  At  this  time,  if  the  Court  please,  we 
will  ask  that  this  certified  copy  of  an  order  of  withdrawal 
be  marked  for  identification  as  Defendant’s  Exhibit  8.  This 
is  an  order  of  withdrawal  covering  the  lands  on  which  the 
Minidoka  power  plant  and  dam  are  located,  called  public 
land. 

(Order  of  withdrawal  of  land  on  which  Minidoka  power 
plant  and  dam  are  located  was  marked  Defendant's  Ex¬ 
hibit  8  for  identification.) 

Mr.  Prettyman.  We  do  not  see  that  it  is  particularly 
material,  but  we  do  not  have  any  particular  objection  to  it. 

The  Court.  It  may  be  received. 

Mr.  Stoutemyer.  It  goes  to  the  question  whether  the 
Government  has  built  a  power  plant  and  dam  on  land  which 
it  owned. 
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The  Court.  This  is  confirming  the  testimony  of  this  wit¬ 
ness  that  the  Minidoka  power  plant  and  dam  are  built  on 
property  of  the  United  States. 

Mr.  Stoutemyer.  Yes. 

309  The  Court.  I  will  allow  it  to  be  received  as  De¬ 
fendant ’s  Exhibit  No.  8. 

(Defendant’s  Exhibit  No.  8,  previously  marked  for  iden¬ 
tification,  was  received  in  evidence.) 

Bv  Mr.  Stoutemver : 

»  • 

Q.  Will  you  refer  to  the  lands  described  in  this  order  of 
withdrawal  and  state  whether  or  not  the  Minidoka  dam 
and  power  plant  are  located  on  the  public  land  so  with¬ 
drawn  by  that  order? 

Mr.  Prettyman.  For  the  purpose  of  the  record,  I  would 
like  to  object  to  that  question  and  move  to  strike  the  ex¬ 
hibit  on  the  ground  that  insofar  as  it  is  possible  to 

draw  anv  deductions  from  this  exhibit  or  the  testimonv 
•>  • 

relating  to  the  ownership  of  the  power  plant,  that  issue 
is  closed,  so  far  as  this  case  is  concerned,  by  its  having 
been  decided  in  the  prior  case  and  being  res  judicata  so  far 
as  the  present  proceeding  is  concerned. 

Mr.  Stoutemyer.  That  is  a  legal  argument,  but  I  think 
counsel  for  the  plaintiff  could  not  claim  that  the  Govern¬ 
ment  could  be  deprived  of  its  property  in  any  case  in  which 
it  was  not  a  party. 

The  Court.  Well,  I  have  admitted  the  exhibit  in  evi¬ 
dence  and  the  witness  may  say  whether  the  plant  and  dam 
are  located  on  this  land  referred  to  in  this  exhibit. 

The  Witness.  It  is. 

By  Mr.  Stoutemyer: 

Q.  The  answer  is,  “Yes”?  A.  Yes. 

The  Court.  It  may  be  brought  up  as  a  matter  of 

310  argument  later. 

Mr.  Stoutemyer.  That  is  all. 

Mr.  Lowe.  That  is  all. 

(The  witness  left  the  stand.) 

Thereupon  Carl  A.  Lyman  was  called  as  a  witness  and, 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows : 
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Direct  Examination 

By  Mr.  Stoutemyer: 

Q.  What  is  your  full  name,  Mr.  Lyman?  A.  Carl  A. 
Lyman. 

Q.  What  is  your  occupation?  A.  Accountant  and  exam¬ 
iner  of  accounts  for  the  Bureau  of  Reclamation. 

Q.  How  long  have  you  been  employed  as  accountant  for 
the  Bureau  of  Reclamation?  A.  About  thirty  vears. 

Q.  Have  you  been  an  accountant  on  the  Minidoka  Proj¬ 
ect?  A.  Yes.  I  was  Chief  Clerk  on  the  Minidoka  Project 
from  1908  to  1915  and  had  the  supervision  of  all  the  ac¬ 
counting  work  for  that  project. 

Q.  Where  did  you  go  after  that?  A.  I  went  to  Denver 
and  was  there  about  six  months  and  then  was  transferred 
to  Washington,  where  I  was  an  accountant  in  the  office  of 
the  Commissioner  for  about  nine  vears. 

Q.  What  was  the  nature  of  your  work  there?  A.  I  was 
acting  chief  accountant  during  the  absence  of  the  chief  ac¬ 
countant  and  performed  such  work  as  he  would  have 
311  performed,  and  at  one  period  I  was  acting  chief  ac¬ 
countant  for  one  vear. 

Q.  Did  you  have  any  special  assignment  in  regard  to  the 
handling  of  collections?  A.  Yes.  At  the  time  I  was  trans¬ 
ferred  to  Washington  I  was  assigned  the  special  job  of  de¬ 
signing  and  installing  an  up-to-date  system  of  accounting 
for  collections.  This  included  collections  of  every  charac¬ 
ter — construction,  operation  and  maintenance,  water  ren¬ 
tal,  power,  leases,  and  so  forth. 

Q.  After  you  left  the  Washington  office  what  has  been  the 
nature  of  your  work?  A.  I  was  appointed  examiner  of  ac¬ 
counts  to  examine  and  report  on  the  status  of  the  accounts 
in  the  field  offices  and  to  make  such  special  reports  along 
accounting  lines  that  might  be  desired. 

Q.  Have  you  devised  and  installed  accounting  systems  on 
any  of  the  projects?  A.  I  have,  for  irrigation  districts.  I 
have  installed  accounting  systems — standard  accounting 
systems — for  new  projects  of  our  own  and  for  those  proj¬ 
ects  where  we  have  turned  them  over  to  irrigation  districts. 
In  the  contracts  there  is  a  provision  that  they  must  install 
an  accounting  system  which  is  satisfactory  to  the  Secretary 
of  the  Interior.  I  have  installed  a  number  of  these  systems 
for  the  districts. 


BURLEY  IRRIGATION  DISTRICT  VS.  ICKES,  ETC. 


1 


Q.  What  other  accounting  work  have  you  handled  in  ad¬ 
dition  to  what  you  have  described?  Have  you  had  any  ec- 
counting  work  in  connection  with  C.  C.  C.  Camps?  A.  Yes. 
I  have  examined  the  records  and  reported  on  tie 

312  status,  on  the  standards  set  by  the  Bureau  of  Recla¬ 
mation,  of  camps  operated  by  it. 

Q.  While  in  charge  of  the  accounting  for  the  Minidoka 
Project  have  you  handled  and  become  familiar  with  tie 
various  details,  such  as  costs,  concerning  the  project?  A. 
Yes. 

Q.  Since  the  year  when  you  left  the  Minidoka  Project 
have  you  had  occasion  to  inspect  the  Minidoka  Project  at 
various  intervals  or  to  keep  in  touch  with  the  various  de¬ 
velopments?  A.  Yes.  I  have  been  on  the  project  a  number 
of  times,  keeping  in  touch  with  the  work  and  making  special 
reports. 

Q.  Please  tell  the  extent  of  that  familiarity  with  the  Min¬ 
idoka  Project  records  and  detail  your  work  in  connection 
with  the  records  on  the  project.  A.  As  I  have  stated,  when 
directed  to  do  so,  I  have  gone  to  the  project  and  made  an 
examination  of  the  records  and  made  reports  of  the  status 
of  their  accounts. 

Q.  Under  what  authority  were  expenditures  made  fDr 
the  construction  of  this  project? 

Mr.  Lowe.  We  object  to  that,  if  the  Court  please.  It  is 
a  question  of  law. 

The  Court.  He  might  state  generally. 

Mr.  Stoutemyer.  It  is  the  source  of  the  funds  that  were 
expended. 

The  Court.  He  may  answer. 

The  Witness.  Expenditures  were  made  from  the  recla¬ 
mation  fund  under  the  authority  of  the  Reclamation 
Act. 

313  By  Mr.  Stoutemyer: 

Q.  Is  that  the  fund  accumulated  in  the  Treasury  of  toe 
United  States  under  the  Reclamation  Act  ffor]  from  the 
sale  of  public  lands  and  other  similar  sources?  A.  Yes,  sir. 

Q.  Mil  at  determines  the  amount  which  the  water  users 
are  required  to  pay  on  that  project  ?  A.  The  public  notices 
issued  by  the  Secretary  of  the  Interior. 
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Q.  When  were  the  public  notices  establishing  and  de¬ 
termining  the  charge  per  acre  covering  the  land  of  the 
gravity  division,  now  included  in  the  Minidoka  District — 

Mr.  Lowe  (interposing).  We  object  to  that  on  the  ground 
that  it  is  incompetent,  irrelevant,  and  immaterial  to  the 
issues  in  this  case. 

The  Court.  He  has  not  finished  his  question. 

Bv  Mr.  Stoutemver: 

•  V 

Q.  When  were  such  public  notices  issued  in  connection 
with  the  lands  now  included  in  the  Minidoka  Irrigation  Dis¬ 
trict  ? 

Mr.  Prettyman.  In  order  to  keep  our  position  clear  on 
the  record,  I  object  to  that  question  on  the  ground  that  the 
date  of  those  public  notices  is  in  the  finding,  being  Finding 
No.  8  in  the  prior  case,  and  is  res  judicata  as  far  as  this 
case  is  concerned. 

The  Court.  He  is  just  asking  him  when. 

Mr.  Stoutemver.  I  am  just  asking  him  when  those 
public  notices  were  issued. 

Mr.  Prettvman.  1  make  that  statement  and  ob- 
314  jection  just  to  keep  our  position  straight  on  the 

record.  If  he  is  going  to  go  further  into  the  ques¬ 
tion  raised  in  the  prior  case — 

The  Court  (interposing).  If  he  goes  further  I  will  pass 
on  it  then.  1  can  see  no  harm  in  his  stating  when  the 
public  notices  were  issued.  He  may  answer. 

The  Witness.  The  public  notices  on  the  gravity  divi¬ 
sion  were  issued  prior  to  11)15,  with  the  exception  of  one 
pertaining  to  the  drainage  system,  and  I  think  possibly 
one  other  covering  a  small  area  was  issued  later. 

Bv  Mr.  Stoutemver: 

»  • 

Q.  Do  you  recall  the  date  of  the  first  of  those  public 
notices? 

Mr.  Lowe.  We  object  to  this  on  the  further  ground  that 
it  has  no  bearing  on  the  issues  in  this  case. 

The  Court.  Well,  I  have  been  liberal  to  both  sides.  It 
won’t  hurt. 

By  the  Court : 

Q.  Do  you  know  when  the  first  notice  was  issued?  A.  I 
know  the  year,  1907.  I  do  not  recall  the  exact  date,  no. 
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Mr.  Stouteniyer.  We  will  ask  that  a  certified  copy  of 
the  public  notice  of  March  9,  1907,  be  marked  for  iderti- 
fication  as  Defendant’s  Exhibit  9. 

(Certified  copy  of  public  notice  of  March  9  1907,  was 
marked  Defendant’s  Exhibit  9  for  identification.) 

Mr.  Prettyman.  We  object  to  it  on  the  ground  that  it  is 
totally  immaterial  to  the  issues  in  the  case. 

The  Court.  He  just  had  it  marked  for  identification.  He 
has  not  offered  it  yet. 

315  Mr.  Prettyman.  Oh,  I  beg  your  pardon. 

Mr.  Stouteniyer.  We  offer  in  evidence  Defon¬ 
dant’s  Exhibit  No.  9. 

Mr.  Prettyman.  Now  I  interpose  my  objection  on  the 
ground  that  it  is  not  material  to  any  possible  issue  in  t(iis 
case. 

The  Court.  What  is  the  purpose  of  this? 

Mr.  Stouteniyer.  The  purpose  of  that  is  to  show  the 
falsity  of  the  plaintiff’s  claim  that  the  determination  of 
these  charges  was  made  after  1915  on  the  recommendation 
of  a  certain  board  which  acted  at  that  time,  by  showing 
that  they  were  finally  determined  as  early  as  1907  by  the 
public  notices,  which  under  the  law  are  conclusive  and 
irrevocable. 

Mr.  Prettyman.  Your  Honor,  that  issue  was  one  of  the 
issues  covered  by  the  findings  of  fact.  Of  course,  the 
question  of  public  notices  on  the  gravity  unit  has  nothing 
whatsoever  to  do  with  the  question  of  the  relationship  with 
people  on  the  plaintiff’s  side  of  the  river,  which  was  the 
pumping  unit.  All  of  that  was  included  in  the  findings  of 
fact  in  the  prior  case.  If  counsel  will  specify  a  little  more 
definitely  the  exact  purpose  which  he  has  in  mind,  per¬ 
haps  there  will  be  no  objection,  but  the  way  he  states  he 
is  going  to  attack  something  that  was  decided  in  the  prior 
case  makes  it  necessary  that  we  object. 

Mr.  Stouteniyer.  The  purpose  is  that  the  plaintiff  has 
alleged  that  a  certain  board  met  in  1915  and  recommended 
a  certain  division  of  charges  between  the  two  projects  and 
that  the  charges  and  the  cost  of  the  project  were  so  di¬ 
vided  between  the  divisions  on  that  basis  after  1915, 

316  on  the  recommendation  of  that  board.  We  deny  that, 
and  that  has  been  placed  in  issue. 
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\Y  e  now  propose  to  show  by  this  public  notice  and  by  ref¬ 
erence  to  the  statute,  which  provides  that  the  charge  shall 
be  determined  solely  by  such  public  notice  and  should  be 
irrevocable,  that  the  charge  as  to  the  north  side  division 

had  been  irrevocable  and  finallv  determined  vears  before 

•  • 

1915,  and  that  is  the  recommendation  on  which  the  plain¬ 
tiff  is  reiving. 

Mr.  Prettvman.  If  your  Honor  please,  Finding  of  Fact 
Xo.  7  in  the  prior  case  reads  as  follows.  These  are  the 
findings  of  fact  by  Mr.  Justice  Adkins  in  Equity  No. 
50636 : 

“That  on  the  27th  day  of  September,  1915,  the  central 
board  of  review  of  the  United  States  Reclamation  Service 
of  the  Department  of  the  Interior  approved  the  report, 
allocations,  and  recommendations  of  the  local  board  of 
review  for  the  Minidoka  project  and  fixed  the  total  con¬ 
struction  cost  to  be  returned  by  the  pumping  unit,  or  Bur¬ 
ley  irrigation  district,  at  $2,785,307.00,  and  fixed  the  total 
irrigable  area  of  the  south-side  pumping  unit,  or  Burley 
irrigation  district,  at  49,000  acres  and  apportioned  the 
construction  costs  as  follows: 

30,660  acres  at  $56.45. 

18,340  acres  at  $57.50. 

That  said  report  on  construction  costs  was  adopted  and 
applied  by  the  Secretary  of  the  Interior  in  the  public  notice 
of  construction  costs  for  the  Burley  Irrigation  district  is¬ 
sued  on  the  3rd  day  of  November,  1915.”  Finding  No.  8 
reads  as  follows: 

317  “That  on  November  3,  1915,  the  Secretary  of  the 
Interior  gave  public  notice  of  the  lands  irrigable 
under  the  pumping  unit  of  the  Minidoka  project,  the  limit 
of  area  per  entry,  the  charges  per  irrigable  acre  upon  said 
entries  and  upon  lands  in  private  ownership,  and  the  num¬ 
ber  of  annual  installments  in  which  said  charges  should  be 
paid,  the  charges  per  irrigable  acre  for  the  said  pumping 
unit  being  fixed,  determined,  and  specified  in  said  public 
notice  as  $56.50  per  acre  for  public  lands  and  $57.50  per 
acre  for  lands  in  private  ownership,  which  figures  were 
those  recommended  by  the  local  board  of  review  and  ap¬ 
proved  by  the  central  board  of  review.” 
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It  seems  to  me  that  the  whole  question  of  the  old  repqrt 
of  the  board  of  review  and  the  central  board  of  review  and 
the  use  of  them  in  fixing  the  cost  on  our  side  of  the  river, 
which  was  the  onlv  thing  in  controversv  and  the  only 
thing  raised  in  the  pleadings,  is  fixed  in  the  prior  proceed¬ 
ing  and  is  res  judicata  as  far  as  this  case  is  concerned. 

Mr.  Stoutemver.  That  case  would  not  be  conclusive  or 
even  inferential  except  as  to  the  particular  issue  in  that 
case  which  was  decided,  and  that  was  only  one  issue,  and 
that  issue  was  whether  the  Secretary,  having  once  decided 
that  the  net  power  profits  from  the  Minidoka  area  should 
be  divided  in  the  ratio  of  1)5 V>  percent  to  the  Burley  Dis¬ 
trict  and  41/.  percent  to  the  Minidoka  District,  could  there¬ 
after  withdraw  that  decision  which  it  once  made  and  make 
a  different  one. 

That  was  the  sole  and  only  issue  in  that  case  and  is  en¬ 
tirely  different  from  the  issues  in  this  case.  The 
318  issue  in  this  case  goes  to  the  authority  of  the  Sec¬ 
retary  to  determine  what  in  fact  was  the  amount  of 
the  net  profits  from  the  Minidoka  power  plant  during  ihe 
year  1935,  and  not  the  ratio  of  division.  The  amount  found 
to  be  the  profits  from  that  plant  has  been  divided  into  that 
ratio.  The  issue  in  this  case  is  entirely  different  from  that 
in  the  other  case.  At  any  rate,  that  is  a  legal  argument  to 
be  made  later  in  this  case. 

Mr.  Prettyman.  Of  course,  your  Honor,  we  insist  upon 
the  rule  that  res  judicata  refers  to  every  fact  involved  in 
that  other  case,  which  is  between  the  same  parties  and  in¬ 
volved  the  same  subject  matter.  We  insist  that  that  is  the 
rule.  We  will  be  glad  to  argue  that  later  at  length. 

The  Court.  Have  you  other  papers  that  you  are  going  to 
offer  along  the  line  of  that  contention  or  is  this  the  only 
one? 

Mr.  Stoutemver.  This  is  the  only  one  of  that  particular 
kind. 

The  Court.  I  think  the  Court  will  allow  this  Defendant’s 
Exhibit  9  in  evidence,  with  the  right  reserved  to  the  plain¬ 
tiff  at  the  close  of  the  case  to  move  to  strike  it  out. 

(Defendant’s  Exhibit  9,  previously  marked  for  identi¬ 
fication,  was  received  in  evidence.) 
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By  Mr.  Stoutemver: 

Q.  How  does  the  cost  of  the  reserve  works  which  the  Gov¬ 
ernment  has  retained  and  is  still  operating  compare  with 
the  cost  of  the  works  which  have  been  turned  over  to  the 
Burley  Irrigation  District? 

Mr.  Lowe.  We  object  to  that,  if  the  Court  please,  as 
calling  for  a  comparison.  We  would  have  no  objec- 

319  tion  to  his  testifying  to  the  cost  of  the  various  fea¬ 
tures  that  have  been  turned  over  to  the  District. 

The  Court.  I  think  I  will  allow  it. 

The  Witness.  The  cost  of  the  reserve  works  at  Minidoka 
Project  is  very  much  greater  than  the  cost  of  the  trans¬ 
ferred  rights. 

By  Mr.  Stoutemver: 

Q.  Have  you  the  figures  to  show  what  the  cost  of  the  re¬ 
serve  works  operated  by  the  Government  is?  A.  The  cost 
of  the  reserve  works  amounts  to  approximately  $11,530,000. 

Q.  What  was  the  cost  of  the  works  which  were  turned 
over  for  operation  by  the  Burley  District?  A.  About  $1,- 
393,000. 

Q.  Was  there  any  interest  charged  by  the  Government 
on  the  money  furnished  for  the  construction  of  these  works, 
including  the  power  plant  A.  None. 

Mr.  Lowe.  We  object  to  that,  if  the  Court  please,  for 
the  reason  that  the  Reclamation  Law  does  not  authorize 
the  charging  of  any  interest. 

The  Court.  Well,  he  has  already  answered  and  said, 
“No.”  I  think  the  answer  may  stand. 

The  Witness.  There  was  none. 

By  Mr.  Stoutemver: 

Q.  That  is  true  of  the  power  plant  cost  as  well  as  the 
erection  works?  A.  Yes. 

320  Q.  Was  any  depreciation  deducted  in  connection 

with  the  Secretary’s  findings  of  the  net  profits  for 

the  vear  1935?  A.  None. 

•> 

Q.  Is  it  customary  to  set  up  a  depreciation  account  for 
such  purposes? 

Mr.  Lowe.  We  object  to  that  on  the  ground  that  it  is 
immaterial  to  the  issues. 
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The  Court.  I  think  I  will  sustain  the  objection. 

Mr.  Stouteinyer.  That  is  all. 

•  •*••####• 

Redirect  Examination 
By  Mr.  Stoutemver: 

Q.  Mr.  Lvnian,  you  referred  to  distribution  of  profit  in 
two  different  senses,  I  believe.  You  referred  to  the  distri¬ 
bution  of  the  profit  found  to  have  been  derived  from  the 
Minidoka  power  plant,  having  been  made  on  a  basis  of 
95 Y>  percent  to  Burley  and  41/L>  percent  to  Minidoka.  Then 
you  referred  to  some  other  distribution  of  profit,  I  believe 
the  distribution  or  account  of  profits  derived  from  the  en¬ 
tire  power  business  on  the  Minidoka  Project;  is  that  cor¬ 
rect?  A.  I  referred  to  the — 

Q.  (Interposing)  I  will  put  it  in  a  different  way.  Is 
there  a  distinction  between  the  profits  derived  from  the  en¬ 
tire  power  business  on  the  Minidoka  Project — that  is,  from 
all  power  sales  on  the  Minidoka  Project — and  the  profit  de¬ 
rived  from  the  Minidoka  power  plant?  A.  Yes. 

Q.  And  it  was  the  profit  derived  from  the  Mini- 
321  doka  power  plant  which  was  distributed  on  the  basis 
of  951/*!  percent  to  one  and  41/*.*  percent  to  the  other? 
A.  Yes,  sir. 

Q.  And  the  distribution  of  profits  from  business  cc in¬ 
ducted  in  that  project  area  would  not  be  the  same  neces¬ 
sarily  or  ordinarily  as  the  distribution  of  profits  from  the 
Minidoka  plant  if  that  area  was  served  by  power  from 
other  sources;  is  that  correct?  A.  Yes. 

Mr.  Prettyman.  I  assume  that  that  answer  is  directed 
to  the  method  of  keeping  books  and  not  to  the  legal  ques¬ 
tion. 

The  Court.  No.  I  can  see  what  counsel  has  in  mind. 
Suppose  they  got  power  from  some  other  source.  If  they 
sold  it  and  made  a  profit  on  it  that  would  not  be  profit  from 
the  Minidoka  power  plant.  That  is  your  point  ? 

Mr.  Stoutemver.  That  is  my  point. 

Mr.  Prettyman.  I  would  have  to  object  to  the  question. 
That  is  one  of  the  legal  points  involved.  If  he  is  talking 
about  the  method  of  keeping  it  in  the  books  or  the  physical 
facts,  that  is  perfectly  all  right. 
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The  Court.  That  is  no  ground  for  an  objection  to  the 
question,  is  it?  That  is  where  the  twTo  sides  differ.  That 
is  the  contention  of  one  side.  The  Court  sees  their  con¬ 
tention.  He  is  just  asking  him  how  they  kept  the  books. 
He  says  that  the  profits  on  the  whole  enterprise  of  the 
Minidoka  Project  is  one  thing,  and  the  profit  on  the  opera¬ 
tion  of  the  Minidoka  power  house  is  another  thing. 

The  Court.  Is  that  your  proposition? 

Mr.  Stoutemyer.  Yes. 

322  Mr.  Prettyman.  My  objection  is  that  it  calls  for 
the  witness  to  state  a  legal  conclusion. 

The  Court.  He  says  that  is  the  way  they  kept  the  books. 

Mr.  Prettyman.  Well,  that  is  perfectly  all  right,  then. 

By  Mr.  Stoutemyer: 

Q.  Mr.  Lyman,  you  referred  to  an  item  of  $182  collected 
for  power  sold  to  the  C.  C.  C.  Camp  which  you  believe  was 
incorrectly  or  erroneously  applied.  A.  Yes,  sir. 

Q.  Did  you  state  that  that  had  been  corrected?  A.  There 
has  been  no  distribution  or  approval  of  the  distribution 
of  the  net  profit  after  1935.  That  will  be  included  in  the 
adjustment — 

Q.  (Interposing)  That  is,  that  correction  is  made  on 
the  books  and  will  be  carried  into  the  next  distribution  of 
profit  as  soon  as  the  temporary  injunction  permits  such 
distribution?  A.  Yes,  sir. 

Mr.  Lowe.  We  object  to  that  question,  if  the  Court 
please,  on  the  ground  that  the  books  are  the  best  evidence. 

The  Court.  Is  not  the  Government  admitting  that  there 
was  a  mistake  or  error  as  regards  the  power  furnished  the 
C.  C.  C.  Camp  and,  meeting  your  objection,  they  are  going 
to  adjust  t lie  recording?  Is  that  right? 

Mr.  Stoutemyer.  Yes,  the  adjustment  has  been  made  on 
the  books. 

The  Court.  I  concede  the  point  you  make  with  regard 
to  that. 

The  Witness.  The  adjustment  will  be  to  the  bene- 

323  fit  of  the  Burley  Irrigation  District. 

The  Court.  Yes. 

By  Mr.  Stoutemyer: 

Q.  As  a  matter  of  fact,  that  C.  C.  C.  Camp  was  not  in 
either  district,  was  it?  A.  No,  it  was  not. 
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Q.  It  was  really  nearer  to  the  Minidoka  District  than  to 
the  Burley  District?  A.  Yes. 

Q.  And  it  might  be  a  matter  of  opinion  as  to  which  it 
was  properly  related?  A.  Yes. 

Q.  Counsel  referred  to  an  amount  of  some  $13,000.  Has 

that  any  relation  to  the  item  of  $5,861  to  which  Mr.  Hatcher 

referred?  Do  vou  recall  his  testimony?  A.  I  think  I  do. 
•  •> 

Q.  If  you  do  not,  I  will  read  a  little  of  it  to  you.  (Read¬ 
ing:) 

“Question:  That  is,  it  is  your  opinion  that  it  was  not 
proper  to  determine  profits  on  what  was  collected  in  1935?’’ 

“The  Witness:  No.  You  are  asking  an  all-inclusive 
question  there.  I  can  answer  your  question  if  you  will 
deal  with  that  specific  amount.  I  don’t  want  to  limit  it  jo 
any  collections  in  1935.  I  am  talking  about  that  specific 
amount.” 

“By  Mr.  Stoutemyer: 

“Question:  What  is  the  specific  amount  you  are  refer¬ 
ring  to?” 

324  “Answer:  $5,861.18.” 

“Question:  That  is  nearly  all  of  this  discrep¬ 
ancy  that  you  are  referring  to,  then?” 

“Answer:  That  is  the  bigger  item,  yes.” 

“Question:  You  do  not  think  that  the  Secretary  mis¬ 
stated  what  he  actually  collected  in  that  vear,  but  that  hie 
should  not  have  taken  into  consideration  bills  that  accrued 
in  the  last  part  of  1934  and  were  collected  in  1935?” 

“Answer:  There  is  no  misstatement,  because  the  item 
is  clearly  labeled.  I  think  it  was  a  mistreatment.” 

“Question:  That  is,  if  it  was  proper  to  base  his  finding 
on  what  he  actually  collected,  why,  then,  it  is  all  right?”. 

There  was  an  objection  and  the  Court  overruled  the  ob¬ 
jection,  and  the  witness  stated: 

“Let  us  put  it  on  this  basis,  and  I  think  it  answers  your 
question:  That  if  the  Secretary  wants  to  say  that  the  rev¬ 
enue  billed  in  1935  should  be  apportioned  on  this  basis  and 
revenue  billed  in  1934  and  not  collected  in  1935 — if  he 
wants  to  make  that  determination — he  is  simply  reversing 
the  thing  that  I  have  done  there  and  said  my  way  of  doing 
it  is  not  correct.  I  have  done  it  the  other  way  around.” 
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The  question  I  am  asking  you  is  whether  there  is  any  re¬ 
lationship  between  this  $13,000  item  and  the  $5,861.18  to 
which  Mr.  Hatcher  referred. 

A.  It  is  a  part  of  the  $13,000. 

Q.  The  $5,861.18  is  part  of  the  $13,000  which  was 

325  attributed  to  the  area  in  the  Minidoka  District?  A. 

Yes,  sir. 

Q.  So  both  of  those  items  refer  to  the  same  thing?  A. 
Yes. 

Q.  It  is  simply  an  argument  as  to  whether  it  is  more 
suitable  to  base  the  calculation  on  actual  collections  in  1935 
or  on  accruals  in  1935;  is  that  correct? 

Mr.  Lowe.  We  object  to  that.  That  is  calling  for  a  con¬ 
clusion  of  the  witness. 

The  Court.  No.  I  think  this  man  is  an  expert  accoun¬ 
tant  and  bookkeeper  and  he  may  state  that.  You  may  an¬ 
swer. 

The  Witness.  Apparently  that  is  the  point  in  question. 

By  Mr.  Stoutemyer: 

Q.  You  were  asked  some  question  about  whether  certain 
works  or  the  American  Falls  reservoir  was  constructed 
under  the  Warren  Act.  A.  Yes,  sir. 

Q.  Is  the  Warren  Act  one  of  the  acts  that  is  generally 
embraced  under  the  term  “The  Reclamation  Act”? 

Mr.  Lowe.  We  object  to  that.  That  is  calling  for  a  legal 
conclusion  of  this  witness. 

Mr.  Stoutemyer.  If  he  can  answer  what  the  Warren 
Act  is,  I  think  he  can  answer  what  he  means  by  that. 

The  Court.  He  may  answer. 

By  the  Court: 

Q.  It  is  generally  regarded  as  one  of  the  reclamation 
acts?  A.  It  is. 

Mr.  Stoutemyer.  That  is  all  from  this  witness. 

326  By  the  Court: 

Q.  Nobody  has  asked  you  about  this  $50,000  item.  In 
your  bookkeeping  and  in  your  accounting  did  you  regard 
that  as  an  expense  item?  A.  Yes,  sir. 

Q.  And  that  was  paid  to  whom?  A.  It  was  paid  to  the 
Boise  Project,  to  be  applied  on  the  Black  Canyon  revenue. 
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Q.  That  was  in  consideration  of  what,  according  to  tl|e 
way  you  state  the  accounts?  A.  That  is  in  consideration  of 
the  exchange  of  power  of  the  contract  with  the  Idaho  Power 
Company. 

Q.  And  the  power  received  from  the  Idaho  Power  Com¬ 
pany  for  the  Minidoka  Project?  A.  Yes. 

Q.  You  regard  that  as  an  expense  and  you  deducted  that 
before  you  arrived  at  the  profits?  A.  Yes,  sir. 

The  Court.  That  is  all. 

Recross  Examination 
By  Mr.  Lowe : 

Q.  You  did  not  deduct  the  $50,000,  did  you,  Mr.  Lyma 
from  the  entire  proceeds  of  the  sale  of  commercial 
on  the  Minidoka  Project  during  the  year  1935?  A.  Not 
the  allocation  of  the  net  profits,  no,  sir. 

Q.  As  a  matter  of  fact,  in  your  bookkeeping  system  y 
separated  the  Minidoka  District  and  made  that  as  a 
rate  business  from  the  remainder  of  the 
327  Project;  isn’t  that  right?  A.  That  is  right. 

Q.  And  carried  it  on  the  business  in  the  Minido 
District  and  also  a  separate  business  on  the 
Project  and  then  divided  the  proceeds  from  the  sale 
power  on  the  Minidoka  Project  less  the  proceeds  of 
sale  of  power  on  the  Minidoka  District,  on  the  basis 
95.6  and  4.4;  is  that  correct?  A.  1  think  you  have 
eallv  stated  the  situation  there. 

Mr.  Lowe.  That  is  all. 

Mr.  Stoutemyer.  That  is  all. 

(The  witness  left  the  stanch) 

Mr.  Stoutemyer.  At  this  time  I  would  like  to  recall  Mir. 
Templin  to  correct  an  erroneous  statement  made. 

The  Court.  Very  well. 

Thereupon  Dana  Templin  was  recalled  as  a  witness  and, 
having  been  previously  duly  sworn,  was  examined  and  tes¬ 
tified  further  as  follows: 

Further  Redirect  Examination 

By  Mr.  Stoutemver: 

Q.  Mr.  Templin,  on  your  direct  examination  you  were 
asked  whether  the  Burley  District  had  received  any  stored 
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water  in  American  Falls  reservoir  after  1934  and  you  an¬ 
swered,  “No.”  On  cross  examination  you  explained  that 
they  had  received  some  water  from  American  Falls  reser¬ 
voir  which  had  been  transferred  or  exchanged  for  Jackson 
Lake  reservoir,  but  that  was  the  only  water  they  received 
from  American  Falls  after  that  date.  Do  you  find 

328  that  that  statement  was  erroneous?  A.  It  was  er¬ 
roneous,  yes. 

Q.  What  was  the  correct  condition?  A.  The  Burley  Ir¬ 
rigation  District  received  50,000  acre-feet  of  leased  storage 
during  the  year  1935,  or  after  the  contract  of  1934  was  en¬ 
tered  into. 

Mr.  Stoutemver.  That  is  all. 

Further  Recross  Examination 
By  Mr.  Lowe: 

Q.  When  did  the  Burley  Irrigation  District’s  lease  for 
storage  water  in  the  American  Falls  reservoir  terminate, 
Mr.  Templin?  A.  In  1935. 

Q.  What  time  in  1935?  A.  Well,  I  don’t  know.  They 
had  the  use  of  the  water  throughout  the  season  of  1935. 

Q.  Have  they  had  the  use  of  that  water  since  that  time? 
A.  No. 

Q.  They  have  not  been  able  to  get  a  lease  on  the  water 
since  that  time,  have  they? 

Mr.  Stoutemver.  That  is  objected  to  as  not  proper  cross 
examination  and  the  witness  is  not  qualified  as  to  whether 
they  have  been  able  to  do  a  certain  thing  or  not.  He  can¬ 
not  determine  that. 

The  Court.  I  do  not  think  he  is  in  a  position  to  state  that. 

Mr.  Lowe.  Let  me  ask  him  this  question,  if  the  Court 
please. 

329  By  Mr.  Lowe: 

Q.  Do  you  know  whether  or  not  they  tried  to  get  a  lease? 
A.  I  believe  so. 

Q.  But  they  did  not  succeed  in  getting  a  lease,  did  they? 

Mr.  Stoutemver:  That  is  objected  to  on  the  same  ground. 

The  Court.  You  may  ask  him  if  they  did  get  a  lease. 
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Bv  Mr.  Lowe : 

Q.  Did  they  get  a  lease?  A.  No. 

Q.  So,  since  their  lease  expired  which  was  in  effect  before 
the  first  day  of  October,  1935,  they  have  not  had  a  lease? 
A.  They  have  not  had  a  lease  since  then. 

Q.  Do  vou  know  whv  thev  have  not  had  a  lease  since 
then?  A.  I  think  so. 

Q.  Will  you  tell  us  ?  A.  Because  of  the  terms  imposed  by 
that  lease  which  the  Burley  District  declined  to  enter  into 
or  agree  to. 

Q.  What  were  those  terms? 

Mr.  Stoutemyer.  That  is  objected  to  as  not  the  best  evi¬ 
dence  and  not  proper  cross-examination.  If  there  wer3 
terms  in  the  lease,  the  lease  is  the  best  evidence. 

The  Court.  If  he  knows,  he  may  state. 

The  Witness.  The  principal  reason,  as  I  recall,  is  that 
there  were  certain  terms  imposed  by  the  Bureau  of  Recla¬ 
mation  in  connection  with  the  release  of  that  water  which 
the  Burley  District  refused  to  accept. 

By  Mr.  Lowe: 

330  Q.  What  were  those  terms?  A.  Not  to — 

Mr.  Stoutemyer  (interposing).  We  object  to  i 
statement  of  the  terms  in  a  written  lease. 

The  Court.  This  was  a  lease  that  was  never  entered  into. 

Mr.  Stoutemyer.  Well,  there  was  a  lease  presented  if 
there  was  one  ever  considered. 

By  Mr.  Lowe : 

Q.  Was  the  term  to  which  the  Burley  District  objected  a 
requirement  in  the  lease  that  they  approve  the  contract  be¬ 
tween  the  United  States  and  the  Minidoka  Irrigation  Dis¬ 
trict?  Isn’t  that  correct? 

Mr.  Stoutemyer.  That  is  objected  to  as  not  the  best 
evidence.  He  is  referring  to  a  written  instrument  or  doc¬ 
ument. 

The  Court.  Well,  I  will  allow  it.  You  may  answer. 

The  Witness.  Something  of  that  sort.  I  do  not  remem¬ 
ber  all  of  the  details  of  it,  but  it  was  something  of  that  sor  t. 

By  Mr.  Lowe: 

Q.  Now,  Mr.  Templin,  this  storage  that  you  say  was  re¬ 
ceived  in  1935  was  received  under  the  old  lease;  is  that 
right?  A.  That  is  correct. 
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Mr.  Lowe.  That  is  all. 

Mr.  Stoutemyer.  We  will  offer  for  identification  a  certi¬ 
fied  copy  of  the  contract  of  October  1,  1934,  between  the 
United  States  and  the  Idaho  Powder  Company,  w’hich  has 
been  referred  to  many  times. 

Mr.  Prettyman.  I  think  a  photostat  of  that  cer- 

331  tified  copy  went  in  as  a  plaintiff’s  exhibit. 

Mr.  Kirgis.  No,  it  did  not. 

Mr.  Prettyman.  Is  this  the  temporary  contract? 

The  Court.  It  won’t  hurt  if  it  goes  in. 

Mr.  Prettyman.  No,  there  is  no  objection. 

The  Court.  It  will  go  in  evidence  as  Defendant’s  Exhibit 
No.  10. 

Mr.  Stoutemyer.  We  will  offer  that  contract  with  the 
Idaho  Power  Company  as  Defendant’s  Exhibit  No.  10. 

Mr.  Lowe.  There  is  no  objection. 

(Certified  copy  of  contract  between  United  States  and 
Idaho  Power  Company,  October  1,  1934,  was  marked  De¬ 
fendant’s  Exhibit  10  and  was  received  in  evidence.) 

Mr.  Stoutemyer.  We  will  ask  that  a  certified  copy  of  a 
contract  between  the  United  States  and  the  Minidoka  Irri¬ 
gation  District,  under  date  of  January  1,  1935,  which  has 
been  referred  to  in  this  trial,  be  marked  for  identification 
as  Defendant’s  Exhibit  11. 

Mr.  Lowe.  We  have  no  objection. 

Mr.  Prettyman.  We  have  no  objection. 

(Certified  copy  of  contract  between  United  States  and 
Minidoka  Irrigation  District,  January  1,  1935,  was  marked 
Defendant’s  Exhibit  11  and  was  received  in  evidence.) 

Bv  Mr.  Stoutemver: 

i  * 

Q.  Mr.  Templin,  you  Tare]  have  referred  to  your  recol¬ 
lection  of  the  terms  of  the  new  lease  which  you  say  was 
rejected,  or  a  proposed  new  lease  which  was  rejected  by 
the  Burley  District.  Were  the  terms  of  the  lease  which  was 
presented  to  the  Burley  District  and  rejected  by 

332  them  any  different  from  the  terms  that  would  apply 
to  anyone  else  who  leased  water  from  that  reservoir? 

A.  They  were  just  the  same. 

Mr.  Stoutemyer.  That  is  all. 

Further  Recross  Examination 
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Bv  Mr.  Lowe: 

Q.  The  other  people  to  whom  the  lease  was  presenled 
were  the  people  who  participated  in  the  meeting  at  Poca¬ 
tello  and  adopted  the  resolution  with  Proposition  No.  1 
and  No.  2,  were  they  not  ?  A.  That  is  right. 

Q.  Exactly  the  same  ones?  A.  That  is  right. 

Mr.  Lowe.  That  is  all. 

Mr.  Stoutemyer.  That  is  all. 

•  *  • 

(Witness — L.  Crandall) 

Direct  Examination 

By  Mr.  Stoutemyer: 

Q.  What  is  your  full  name,  Mr.  Crandall?  A.  Lynn 
Crandall. 

Q.  What  is  your  occupation  and  by  whom  are  you  em¬ 
ployed?  A.  1  am  a  civil  engineer  and  at  present  I  am  Wa¬ 
ter  Master  on  Snake  River  in  Idaho,  acting  as  state  officer 
in  that  respect,  and  I  am  also  District  Engineer  of  jtlie 
United  States  Geological  Survev  in  the  Eastern  Idaho 
tricts. 

Q.  Are  you  also  Deputy  State  Commissioner  of  Reclama¬ 
tion  in  charge  of  the  delivery  of  stored  water  on 
333  Snake  River  ?  A.  Yes. 

Q.  What  is  the  designation  of  your  water  district 
in  which  you  have  jurisdiction?  A.  It  is  known  as  Water 
District  No.  36. 

Q.  Will  you  point  out  to  the  Court  which  areas  are  in¬ 
cluded  in  your  water  district?  Will  you  point  it  out  on  the 
map?  A.  District  36  extends  from  the  Idaho- Wyoming  line 
and  the  Idaho-Montana  line,  on  the  headwaters  of  Snake 
River,  down  stream,  covering  the  area  irrigated  from  the 
river  and  its  principal  tributaries,  down  to  and  including 
the  lands  that  are  irrigated  bv  diversions  at  Milner.  Thev 
include  the  areas  which  are  shaded  in  green  down  to  t)his 
point  west  of  the  center  of  the  map  (indicating). 

There  is  about  a  million  acres  of  land  irrigated  in  Ibis 
area  from  the  main  river  and  about  a  quarter  of  a  million 
acres  irrigated  from  the  tributaries,  or  a  million  and  a  quar¬ 
ter  acres  altogether. 
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Q.  What  are  your  duties  as  Water  Master  and  Deputy 
State  Commissioner  of  Reclamation  on  Snake  River?  A.  I 
deliver  the  waters  of  the  river  to  the  various  canals  that 
are  entitled  to  the  use  of  the  same,  in  accordance  with  the 
decrees  of  the  courts  in  which  the  rights  have  been  fixed. 

Q.  What  are  your  duties  as  District  Engineer  of  the 
United  States  Geological  Survey?  A.  I  have  charge  of 
the  maintenance  and  operation  of  the  stream  gauging  sta¬ 
tions  and  collection  of  discharge  records  of  the  flow 

334  of  the  streams  and  canals  in  that  section  on  which 
the  Government  collects  records. 

Q.  How  long  have  you  held  those  three  positions  of  State 
Water  Master,  Deputy  State  Commissioner  of  Reclamation, 
and  Engineer  of  the  Geological  Survey?  A.  Since  March 
of  1930. 

Q.  What  educational  qualifications  do  you  have  as  an  en¬ 
gineer?  A.  1  graduated  from  the  College  of  Civil  Engi¬ 
neering  at  Cornell  University  in  1910. 

Q.  What  other  experience  have  you  had  with  regard  to 
the  measurement,  distribution,  conservation,  and  storage 
of  irrigation  waters  and  engineering  experience?  A.  From 
1910  until  1916  I  was  employed  by  the  United  States  Geo¬ 
logical  Survey  first  as  junior  engineer  and  later  as  assistant 
engineer  on  stream  measurement  work  in  various  Western 
States,  about  half  of  that  time  being  in  the  Snake  River 
Valiev  in  Idaho. 

w 

From  1916  to  1920  I  was  an  engineer  employed  on  the 
Twin  Falls  North  Side  Project,  which  is  a  project  of  about 
170  acres  lying  west — 

Q.  (Interposing)  You  mean  170,000?  A.  170,000  acres, 
lying  west  of  the  Minidoka  Project  on  Snake  River.  Dur¬ 
ing  that  time  my  work  was  making  studies  and  investiga¬ 
tions  of  the  use  of  water,  water  supply,  and  canal  losses 
on  that  project. 

In  1920  I  was  appointed  Commissioner  of  the  United 
States  District  Court  for  the  District  of  Idaho,  in  charge 
of  water  distribution  and  a  studv  of  the  water  situation  on 
Big  Lost  River,  Idaho,  which  is  a  stream  tributary 

335  to  the  Snake  River  Valley. 

After  the  entry  of  the  Big  Lost  River  decree  in 
1923  I  was  retained  as  Commissioner  by  the  Court  to  ad¬ 
minister  the  waters  of  the  stream  under  the  terms  of  the 
decree. 
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During  the  last  four  years  of  that  period  I  was  also  Com¬ 
missioner  of  the  same  Court  in  charge  of  the  distribution  bf 
water  on  Salmon  Falls  River,  which  is  a  tributary  of  Snake 
River  that  rises  in  Nevada  and  flows  into  Idaho. 

I  resigned  those  positions  in  1930  to  accept  the  one  that 
I  now  have. 

Q.  Have  you  ever  written  any  treatises  or  published  any 
work  concerning  the  water  conditions  of  the  Snake  River 
Basin?  A.  1  am  joint  author,  including  other  employees  of 
the  Geological  Survey,  of  a  number  of  papers  on  water 
supply,  giving  flow  records  of  Snake  River  and  its  tribu¬ 
taries,  and  studies  of  ground  water  and  various  matters  re¬ 
lating  to  the  use  of  water  in  that  section.  I  have  writ'  en 
various  articles  and  papers  that  have  been  presented  at  [ir¬ 
rigation  and  engineering  meetings  or  in  engineering  publi¬ 
cations. 

Q.  As  State  Water  Master  and  Deputy  State  Commis¬ 
sioner  of  Reclamation  in  the  State  of  Idaho,  do  you  know 
the  extent  of  the  water  rights  held  by  water  users  on  the 
Snake  River  in  the  State  of  Idaho?  A.  Yes. 

Q.  Is  it  necessary  for  you  to  know  those  rights  in  order 
for  you  to  distribute  the  water?  A.  Yes. 

Q.  Will  you  explain  to  the  Court  the  character  and  basis 
of  the  rights  of  the  use  of  water,  the  administration 
336  of  which  is  under  your  control  as  Water  Master?  A. 

The  rights  have  been  fixed  and  determined  by  vari¬ 
ous  courts  having  jurisdiction  over  them,  in  which  amounts 
of  water  and  dates  of  priority  have  been  awarded  to  the 
various  owners  of  the  rights,  and  the  Water  Master's  duty 
is  to  distribute  available  water  in  accordance  with  the 
rights  as  defined  by  those  decrees. 

Q.  Is  the  decree  commonly  referred  to  as  the  Woodville 
decree  and  entered  as  an  exhibit  in  this  case,  under  the 
case  of  Woodville  Canal  Company  v.  Clark  Canal  Com¬ 
pany,  the  decree  under  which  you  distribute  the  water  :’  A. 
That  is  one  of  the  decrees. 

Q.  In  your  administration  of  the  water  in  accord  with 
these  decrees  is  the  right  that  is  decreed  therein  a  right 
which  you  are  required  to  deliver  unconditionally  or  to  de¬ 
liver  only  if  and  when  demanded  by  the  party  to  whom  it 
is  decreed? 
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Mr.  Prettyman.  We  object  to  that,  if  the  Court  please. 
The  decree  speaks  for  itself.  The  conditions  attached  to  it 
would  appear  in  the  decree. 

Mr.  Stoutemyer.  I  am  asking  him  as  to  his  administra¬ 
tion  and  whether  he  administers  that  water  by  delivering 
it  continuously  or  unconditionally  to  the  parties  to  which  it 
is  decreed  or  only  when  thev  demand  it  or  ask  for  it.  This 
applies  to  his  office  and  its  administration  for  many  years. 

The  Court.  A  decree  may  give  a  certain  person  or  section 
a  certain  amount  of  water.  The  question  is  whether  it  is 
to  be  released  to  that  person  at  a  certain  time  when  it  may 
not  be  possible  to  release  it. 

Mr.  Stoutemyer.  The  particular  question  is 

337  whether  he  delivers  it  to  the  decreed  owner  whether 
he  wants  it  or  not  or  only  when  he  demands  it. 

The  Court.  I  think  he  may  answer.  It  is  an  administra¬ 
tive  practice  in  the  department  of  which  he  has  charge.  I 
will  allow  him  to  answer. 

The  Witness.  We  regard  the  decreed  amounts  as  the 
maximum  amounts  that  may  be  delivered,  and  deliver  as 
much  thereof  as  the  owner  desires  from  time  to  time. 

By  Mr.  Stoutemyer: 

Q.  Those  decreed  rights  are  relative,  are  they  not,  in 
dates  of  priority  ?  A.  Yes. 

Q.  And  water  may  or  may  not  be  available  to  fill  them; 
is  that  right?  A.  Yes.  It  is  for  only  very  brief  periods, 
generally,  that  all  of  them  could  be  filled.  The  available 
water  at  any  particular  time  goes  to  fill  the  earliest  right 
in  full  or  to  the  extent  demanded,  and  then  any  surplus  ac¬ 
crues  to  the  next  right,  and  so  on  down  until  the  available 
supply  on  any  particular  date  is  exhausted. 

Q.  Will  you  refer  to  the  Woodville  decree  as  introduced 
in  evidence  in  this  case  and  state  to  whom  the  right  of 
2700  second-feet  for  power  purposes  was  decreed,  referring 
to  Plaintiff’s  Exhibit  Xo.  2,  a  certified  copy  of  the  decree 
in  the  case  of  Woodville  Canal  v.  Clark  and  Edwards  (’anal 
Company  (handing  a  document  to  the  witness)  ? 

Mr.  Lowe.  We  object  to  the  question  on  the  ground  that 
the  decree  speaks  for  itself  and  is  the  best  evidence. 

Mr.  Stoutemyer.  This  is  a  preliminary  question 

338  to  be  followed  by  one  in  regard  to  his  administration 
of  that  part  of  the  decree. 
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The  Court.  I  think  the  Court  will  allow  it. 

The  Witness.  The  right  is  awarded  to  the  Secretary 
the  Interior  of  the  United  States  and  his  successors 
office. 


99 
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Bv  Mr.  Stouteniver: 

•»  V 


Q.  For  the  purposes  of  your  administration,  do  you  recog¬ 
nize  the  Secretary  of  the  Interior  of  the  United  States  as 
the  owner  of  that  right? 

Mr.  Prettyman.  We  object  to  that  insofar  as  it  calls  for 
a  legal  conclusion.  If  it  is  limited  to  his  administrative 
practice,  there  is  no  objection. 

The  Court.  It  is  a  question  of  how  he  administered  it. 
He  may  answer  it. 

The  Witness.  Yes. 

By  Mr.  Stoutemyer: 

Q.  Do  you  accord  to  the  representatives  of  the  Secretary 
of  the  Interior  of  the  United  States  the  right  to  exercise 
the  option  as  to  whether  they  will  or  will  not  take  the  water 
which  thev  are  permitted  to  take  under  that  decree?  A. 
Yes. 

Q.  Has  the  Burley  District  ever  claimed  to  you  to  be  the 
owner  of  that  decree  or  any  part  thereof,  or  ever  sought 
to  exercise  any  rights  of  ownership  therein,  so  far  as  vour 
administration  is  concerned?  A.  Xo,  it  never  has. 

Q.  Would  you  know  if  there  were  a  transfer  of  such 
rights?  A.  I  would  know  if  there  was  one  affecting 
.°*39  the  distribution  of  the  water. 

Q.  The  transferee  would  not  get  any  water  unless 
you  had  proper  evidence  of  a  transfer;  is  that  correct?  A. 
Yes. 

Q.  Will  you  refer  to  the  same  decree  and  state  to  whom 
the  water  rights  in  connection  with  the  American  Falls 
reservoir  are  decreed?  A.  To  the  Secretary  of  the  Interior 
of  the  United  States  and  his  successor  in  office. 

Q.  In  your  administration  of  the  water  supply  of  Snake 
Biver  whom  do  you  recognize  as  the  owner  of  that  right 
for  administration  purposes?  A.  The  United  States. 

Q.  In  case  any  party  to  whom  an  early  priority  is 
awarded  does  not  demand  or  take  the  water  awarded  to 
him,  what  disposition  is  made  of  that  water?  A.  It  goes  to 
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the  next  later  right  in  priority  that  is  not  being  filled  at 
the  time. 

Q.  During  the  non-irrigation  season  what  demands  are 
taken  into  consideration  in  delivering  water?  A.  There 
are  three  uses  there  on  Snake  River  during  the  non-irriga¬ 
tion  season;  the  use  for  stock  and  domestic  water  in  cer¬ 
tain  canals  that  are  not  provided  with  other  sources;  the 
use  of  water  for  power;  and  the  use  of  water  for  storage 
in  the  reservoirs. 

Q.  Direct  diversions  for  irrigation  purposes  are  not  in 
effect  at  that  season  of  the  year;  is  that  correct?  A.  No, 
they  are  not. 

Q.  And  the  number  or  amount  of  demands  is  largely 

340  reduced  on  that  account  ?  A.  Yes,  the  demand  for 
stock  water  in  the  wintertime  is  only  a  small  fraction 

of  the  demand  for  irrigation  use  in  the  summer  months. 

Q.  Does  the  Secretary’s  practice,  if  it  is  his  practice,  of 
not  demanding  the  full  amount  decreed  to  him,  have  any 
effect  on  the  amount  of  water  which  can  be  conserved  for 
irrigation  during  the  next  irrigation  season?  A.  Yes. 

Q.  Is  that  because  the  power  right  is  converted  into  a 
storage  right  or  because  if  the  power  right  is  not  used  it 
goes  to  the  next  appropriator?  A.  It  is  because  if  the 
power  right  is  not  being  used  it  accrues  to  the  next  right 
asking  for  water  at  that  time,  which  happens  to  be  the 
storage  right. 

Q.  Is  that  the  Government’s  or  the  Secretary’s  storage 
right  at  the  American  Falls?  A.  Yes. 

Q.  Under  conditions  such  as  prevailed  during  the  storage 
season  preceding  the  irrigation  season  of  1935,  how  much 
water  was  saved  by  reason  of  the  contract  with  the  Idaho 
Power  Company  and  the  plan  for  conservation  of  water 
provided  for  therein?  A.  I  would  say  about  250  acre-feet. 

Q.  Is  that  the  ultimate  limit  of  the  saving  which  can  be 
achieved  under  that  plan?  A.  No.  That  is  based  on  an 
estimated  demand  for  water  for  winter  power  purposes  to 
meet  the  existing  winter  load  on  the  Minidoka  Project  of 
about  1950  second-feet,  and  the  right  decreed  to  the 

341  Secretary  of  the  Interior  for  power  purposes  is  2700 
second-feet. 

If  the  load  during  the  wintertime  should  increase  so  that 
the  full  amount  of  the  decreed  right  was  required,  it  would 
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use  about  225,000  acre-feet  more  water  during  the  winter¬ 
time  to  supply  that  increase  in  rate  of  flow  from  1950  sec¬ 
ond-feet  to  2700  second-feet  during  the  winter  months. 

Q.  Do  I  understand  that  if  the  power  business  in  the 
winter  continued  to  grow  on  the  Minidoka  Project  and 
was  supplied  entirely  in  that  way,  the  waste  of  water  for 
irrigation  would  thereby  increase  to  something  over  400,- 
000  instead  of  250,000?  A.  Yes. 

Q.  Will  you  explain  the  drainage  system  of  Snake  Hirer 
Basin  and  the  extent  to  which  the  development  of  irriga¬ 
tion  is  dependent  upon  the  stream  flow  and  utilization  of 
the  reservoirs  of  Snake  River? 

Mr.  Lowe.  We  object  to  the  question  on  the  ground  t|iat 
it  is  immaterial  to  the  issues  in  this  case  and  as  having 
no  bearing  upon  the  issues. 

The  Court.  I  will  allow  the  answer. 

The  Witness.  Do  you  want  me  to  explain  by  reference 
to  the  map? 

By  Mr.  Stoutemyer: 

Q.  Yes,  you  might  explain  by  reference  to  the  map.  A. 
As  has  been  said  before,  Snake  River  rises  in  the  southern 
part  of  Yellowstone  Park  at  quite  a  high  elevation  and  falls 
a  short  distance  down  into  Jackson  Lake  and  reservoir, 
which  was  constructed  by  the  United  States  and  of 
342  which  the  Minidoka  Project  has  the  use  of  about |40 
percent  of  the  water.  There  is  about  40,000  acre- 
feet  of  the  water  that  is  used  along  the  Snake  River  abcve 
the  American  Falls  reservoir.  The  balance  of  the  Jackson 
water  is  used  on  the  Twin  Falls  North  and  South  Side  Proj¬ 
ects,  which  are  down  stream  from  the  Minidoka  Project. 

The  river  continues  to  flow  on  south  of  Jackson  Lake  and 
enters  Idaho  probably  about  70  or  80  miles  south  of  Jack- 
son  Lake,  flows  through  Idaho,  receiving  numerous  tribu¬ 
taries  as  it  goes  along. 

It  leaves  the  mountain  section  at  a  point  near  Heise, 

Idaho.  At  that  point  the  run-off  of  the  river  during  the 

course  cf  the  vear  is  about  five  times  as  much  as  it  is  at 
* 

Jackson  Lake. 

,  At  this  point  the  irrigation  of  the  land  begins  along  Snake 
River,  which  is  shown  here  on  the  map  in  green,  being  t|he 
areas  that  are  now  irrigated. 
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A  short  distance  below  Heise,  some  twenty-odd  miles,  the 
river  receives  an  important  tributary,  Henry’s  Fork.  On 
the  headwaters  to  Henry’s  Fork  there  is  a  reservoir  known 
as  Henry’s  Lake,  which  was  built  by  private  canal  com¬ 
panies  in  about  1925,  and  holds  about  80,000  acre-feet  of 
water. 

About  18  miles  below  Henry’s  Lake,  a  reservoir  has  just 
been  completed  by  the  United  States,  known  as  the  Island 
Park  Reservoir,  which  is  shown  in  pencil  on  this  map.  It 
was  not  built  at  the  time  the  map  was  originally  made. 
That  reservoir  is  now  storing  water  for  the  first  time  this 
winter.  It  has  a  capacity  of  127,000  acre-feet,  which  is  to 
be  used  on  lands  adjacent  to  this  Henry’s  Fork, 
343  which  has  entered  into  a  contract  with  the  Govern¬ 
ment  for  its  use. 

There  is  another  small  reservoir  known  as  Grassy  Lake 
on  the  headwaters  of  the  Fall  River,  which  is  a  tributary 
to  Henry’s  Fork,  now  under  construction  by  the  United 
States.  That  is  not  completed  and  is  not  yet  storing  water. 
It  will  have  a  capacity  of  about  15,000  acre-feet. 

In  this  section  (indicating)  of  the  Snake  River  Valley 
above  American  Falls,  which  is  known  locally  as  the  Upper 
Valley,  there  is  about  a  half  million  acres  irrigated  directly 
from  the  main  river  and  an  additional  amount  from  tribu¬ 
tary  streams. 

On  the  headwaters  of  a  tributarv  known  as  the  Black- 
foot  River  there  is  a  reservoir  of  several  hundred  thousand 
acre-feet,  known  as  the  Blackfoot  Reservoir,  which  was 
constructed  by  the  United  States  for  use  on  an  Indian  proj¬ 
ect  adjacent  to  the  American  Falls  reservoir.  The  water 
is  stored  upon  the  headwaters  of  Blackfoot  River  and  is 
used  on  the  Indian  reservation. 

The  American  Falls  reservoir  was  constructed  by  the 
United  States,  completed  in  1927,  with  a  capacity  of 
1,700,000  acre-feet,  of  which  something  like  430-odd  thou¬ 
sand  is  reserved  for  use  on  the  Minidoka  Extension  Proj¬ 
ect  and  is  now  under  lease  temporarily  to  various  other 
canals  on  the  river. 

The  Minidoka  Irrigation  District  has  also  some  rights  in 
that  reservoir. 

Various  canals  up  and  down  the  river  are  entitled  to 
receive  water  from  it  under  contracts  that  they  have  with 
the  Government’s  American  Falls  reservoir. 
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About  40  miles  clown  stream  is  Lake  Walcott — Minido 


344 


dam — where  about  100,000  acre-feet  is  stored  in  the 
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upper  part,  the  bottom  part  of  the  dam  serving  as 
a  diversion  dam  to  raise  the  dam  high  enough  so  as 
to  How  into  the  canals  that  supply  the  Minidoka  Project. 

About  another  40  miles  down  stream  is  the  Milner  dam. 
At  this  point  large  diversions  are  made  from  the  river 
during  the  irrigation  season. 

After  the  Hood  How  has  passed,  the  river  is  entirely  dry 
at  that  point,  all  the  water  being  taken  out  for  the  use 
of  Twin  Falls  North  and  South  Projects  and  what  is 
known  as  the  Gooding  Project. 

In  ordinary  years  all  these  lands  receive  an  adequate 
supply  of  water  during  the  spring  months,  when  the  snow 
that  has  accumulated  in  the  mountains  in  the  winter  is 
melting  and  running  off.  That  lasts  until  usually  about 
the  forward  part  of  July.  By  that  time  the  streams  begin 
to  recede  rapidly,  and  as  the  rights  of  later  priority  are 
cut  off,  they  have  to  begin  to  call  on  stored  water.  Stored 
water  is  released  from  these  various  reservoirs  to  meet  the 
requirements  during  the  latter  part  of  the  season. 

In  very  dry  years,  when  the  snow  fall  is  limited,  it  has 
been  necessary  to  start  using  storage  during  April  or  May 
in  some  years,  and  the  river  has  never  reached  a  Hood-water 
stage  in  those  years.  There  was  not  enough  snow  or  pre¬ 
cipitation  so  that  it  got  high  enough  to  produce  the  full 
flow. 

In  ordinary  years,  what  we  call  an  average  year,  various 
users  of  water  may  have  quite  a  substantial  amount  of 
water  left  in  the  reservoirs  at  the  end  of  the  season  as 
holdover  until  the  following  year  and  which  they  keep  in 
reserve  in  case  the  next  vear  might  be  drv. 

345  (L).  lias  the  Burley  Irrigation  District  received 

during  the  irrigation  season  in  1935  any  part  of 
the  400,000  acre-feet  of  storage  in  the  American  Falls 
reservoir  which  you  have  referred  to  as  reserved  for  t 
north  side  pumping  division,  but  rented  temporarily 
other  parties?  A.  Ves. 

Q.  About  how  much  was  that  ?  A.  They  had  50  acr 
feet  of  space,  but  the  space  was  not  filled.  They  did  not 
receive  that  much  water.  If  you  want  the  exact  amount 
of  water,  I  can  look  it  up.  I  have  the  record.  It  was  some 
amount  less  than  that. 
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Q.  Do  you  know  approximately  how  near  the  reservoir 
came  to  filling?  A.  Well,  I  would  have  to  look  the  figures 
up.  I  have  so  many  figures,  I  can’t  carry  them  all  in  my 
mind. 

Q.  When  the  reservoir  fails  to  fill,  parties  who  have  rights 
therein  are  cut  proportionately  unless  they  have  hold-over 
supplies?  A.  Yes.  The  holdover  credits  from  the  pre¬ 
vious  year  are  deduced,  and  then  the  balance  available  for 
that  particular  year  is  allotted  pro  rata  in  the  American 
Falls  reservoir. 

Q.  Did  the  Burley  District  receive  any  benefits  in  1935 
and  other  years  from  the  American  Falls  reservoir  other 
than  this  50  acre-feet  of  rented  water?  A.  Yes,  it  received 
certain  indirect  benefits.  It  never  received  any  of  the 
water  directly  out  of  the  reservoir. 

Q.  They  made  no  contribution  to  the  reservoir  and  have 
no  permanent  rights?  A.  Yes,  that  is  the  case. 

346  Q.  What  are  these  other  benefits  which  they  re¬ 
ceived  from  the  reservoir?  A.  The  Burley  District 
storage  water  is  in  Jackson  Lake  reservoir  at  the  head  of 
the  river,  which  is  about  *250  miles  up  stream  from  the 
Minidoka  Project,  and  there  is  a  loss  of  1*2.8  percent  carry¬ 
ing  this  water  down  the  river,  and  under  the  exchange 
agreement  that  has  been  in  existence  since  the  American 
Falls  reservoir  was  built,  that  Jackson  Lake  water  is  ex¬ 
changed  for  American  Falls  water  with  owners  who  have 
American  Falls  water  but  who  live  above  the  reservoir. 

It  is  an  advantage  both  to  them  and  to  the  Burley  Dis¬ 
trict,  because  otherwise  these  people  above  the  reservoir 
could  not  get  the  water,  and  it  saves  the  Burley  District 
and  the  Minidoka  Project  that  loss  of  12.8  percent,  which 
is  a  substantial  amount. 

Also,  it  avoids  difficulties  that  have  arisen  in  years  prior 
to  the  construction  of  American  Falls  Reservoir  in  getting 
the  water  down  through  this  long  stretch  of  river.  There 
are  a  great  manv  canals  in  there.  In  verv  drv  vears  difficul- 
ties  have  arisen  in  controlling  the  river  and  getting  the 
stored  water  down  past  these  headgates. 

It  also  makes  the  water  more  immediately  available  to 
meet  fluctuations  in  demands. 

If  the  water  was  in  Jackson  Lake  users  on  the  Minidoka 
Project  would  have  to  anticipate  their  needs  about  five 
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days  in  advance,  and  if  they  had  a  certain  hot  spell  of 
weather  and  wanted  some  additional  water,  they  could 
not  get  it  for  that  period  of  time,  and  if  there  should  be  an 
occasional  rain,  as  often  happens  once  or  twice  dur- 

347  ing  irrigation  season,  so  that  they  did  not  need  this 
water  which  was  in  transit,  they  might  have  to  waste 

it.  So  that  in  that  way  it  enables  them  to  operate  more 
efficiently. 

There  is  also  an  advantage  that  they  receive  by  virtue 

of  the  fact  that  they  have  the  use  of  certain  water  from 

Lake  Walcott,  but  in  order  for  that  water  to  be  available, 

Lake  Walcott  has  to  be  drawn  down  to  so  low  an  elevation 

that  only  a  limited  amount  of  water  will  flow  into  the  canal 

that  supplies  the  Burley  District,  because  as  the  lake 

drops  in  elevation — that  canal  is  at  a  high  grade  leading 

out  of  the  lake — and  at  the  last  or  end  of  stored  water  that 

thev  would  be  drawing  from  Lake  Walcott  that  would  be 
*  <  ’ 

coming  at  such  a  slow  rate  and  a  constantly  dropping  rate 
that  it  would  be  difficult  to  use  it  efficiently. 

Since  American  Falls  has  been  built  they  have  been  per¬ 
mitted  at  times  in  the  dry  years  to  borrow  water  out  of 
American  Falls  reservoir  to  hold  the  Lake  Walcott  level 
up,  so  that  they  could  get  this  water  that  they  were  en¬ 
titled  to  in  Lake  Walcott,  and  then  later  on  in  the  season 
draw  Lake  Walcott  down  and  let  that  water  How  down  i  o 
Milner  and  go  to  the  people  who  own  the  water  in  Amer¬ 
ican  Falls  that  was  temporarily  delivered  to  the  Burley 
Project. 

The  Minidoka  Irrigation  District  on  the  north  side  of 
the  river  has  the  use  of  certain  water  from  American  Falls 
Reservoir  which  it  uses  on  the  north  side  of  the  Minidoka 
Project.  The  return  flow  from  that  use  enters  the  river 
between  the  Minidoka  dam  and  the  Milner  dam,  and  under 
rhe  system  of  river  operation,  the  return  flow  from  the 
Minidoka  Project  is  credited  to  the  project  and  they 

348  are  permitted  to  divert  that  much  additional  water 
at  the  Minidoka  dam  and  that  additional  amount  is 

divided  between  the  Minidoka  District  and  the  Burley 
District. 

In  those  various  ways  they  get  certain  indirect  benefits. 
Q.  Do  they  get  any  benefits  from  the  American  Falls 
reservoir  in  helping  them  to  maintain  the  power  output 
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during  the  summer  when  they  need  it  for  pumping?  A. 
Yes.  Projects  which  use  water  down  the  river  below  the 
Minidoka  dam  have  rights  to  use  water  from  American 
Falls  reservoir  in  large  amounts,  so  that  during  the  latter 
part  of  the  season,  particularly  in  dry  years,  there  is  a 
•rood  deal  more  water  flowing  down  the  river  and  available 
for  power  use  at  the  Minidoka  dam  than  would  be  the  case 
if  American  Falls  reservoir  was  not  in  existence. 

Q.  How  do  the  water  users  and  irrigation  companies  in 
the  upper  valley  of  Snake  River  above  American  Falls  who 
have  rights  in  the  American  Falls  reservoir  secure  the 
benefit  of  that  water?  A.  That  water  is  traded  for  water 
in  Jackson  Lake  belonging  to  the  Minidoka  Project,  and 
in  case  the  rights  of  the  Minidoka  Project  are  insufficient 
to  supply  the  demand  for  use  by  the  up-stream  canals,  the 
other  rights  in  Jackson  Lake  that  belong  to  the  twro  Twin 
Falls  projects  have  sometimes  also  been  exchanged. 

Both  the  Minidoka  and  the  Twin  Falls  projects  are  be¬ 
low  the  American  Falls  reservoir,  and  they  can  use  the 
water  from  the  American  Falls  reservoir  and  exchange  it 
with  the  up-stream  users  for  water  in  Jackson  Lake. 
349  What  percentage  of  the  1,000,000  acres  of  land 
irrigated  in  Snake  River  Valley  receives  stored 

water  directlv  or  irnli recti v  from  the  American  Falls  res- 
•  • 

ervoir?  A.  There  are  about  900,000  acres. 

Q.  That  receive  the  benefit  of  storage?  A.  Yes,  some  to 
a  greater  extent  than  others. 

Q.  Is  there  any  reservoir  below  the  Minidoka  dam  in 
which  water  wasted  through  the  Minidoka  power  plant  can 
be  picked  up  and  saved  for  irrigation  purposes?  A.  No; 
any  winter  not  used  by  the  canals  below  that  point  spills 
on  down  the  Snake  and  Columbia  Rivers  and  into  the 
Ocean. 

Q.  Approximately  what  is  the  rainfall  in  Snake  River 
Valley?  A.  It  varies  at  different  places  in  the  valley  from 
about  8  to  12  inches  per  annum. 

Q.  When  was  the  American  Falls  reservoir  finished?  A. 
1927. 

Q.  How  many  years  since  that  reservoir  has  been  finished 
has  it  failed  to  fill  ?  A.  I  believe  it  filled  in  1927  and  1928. 

(After  referring  to  a  document:)  It  did  not  fill  in  the 
years  from  1929  to  1935,  inclusive.  It  filled  each  year 
since  1935. 
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Q.  If  the  present  plan  of  conserving  water  had  been  in 
effect  over  since  American  Falls  dam  was  constructed,  how 
many,  if  any,  years  would  there  have  been  when  the  res¬ 
ervoir  would  have  failed  to  fill?  A.  It  would  have  tilled 
in  1929,  1930,  1931.  it  would  not  have  filled  from 

350  1932  to  1935,  inclusive.  That’s  four  years. 

(,).  Would  it  have  more  nearly  filled  in  those  four 
years f  A.  It  would  have  in  the  years  1932,  1933,  and  1931. 
The  contract  went  into  effect  in  the  fall  of  1934,  so  it  would 
not  affect  the  subsequent  years. 

Q.  Did  it  fill  in  1935?  A.  No.  That  is  the  year  in  which 
it  most  lacked  filling. 

Q.  Which  was  the  year  of  greatest  drought  and  shortest 
water  supply?  A.  1934.  The  drought  was  so  great  that 
year  and  the  ground  water  was  drained  out  all  over  lo 
such  an  extent  that  the  following  winter  was  very  low,  so 
that  the  actual  supply  of  water  from  the  reservoir  in  1935 
was  less  than  it  was  in  1934,  but  the  natural  flow  of  the 
river  was  much  greater  and  there  was  not  so  great  a  need 
for  the  water. 

Q.  Has  there  been  an  increasing  demand  for  irrigation 
water  from  Snake  River  during  the  vears  that  vou  have 
been  familiar  with  that  stream  A.  Yes. 

Q.  Why  is  that  so  A.  1  perhaps  should  say  there  hits 
been  an  increasing  demand  during  the  latter  part  of  the 
season. 

In  the  early  days,  some  years  ago,  the  principal  crops 
raised  were  hay  and  grain,  divided  about  equally  between 
the  two  crops.  The  grain  crops  were  largely  matured  by 
the  middle  of  the  summer  and  were  out  of  the  way, 

351  so  that  in  the  latter  part  of  the  season  there  was  only 
about  half  of  the  land  that  required  irrigation. 

In  later  years,  to  meet  increasing  cost  of  operation  and 
because  more  money  could  be  made,  farmers  have  taken  to 
raising  other  crops  to  a  great  extent — potatoes  and  sugt.r 
beets  and  beans — all  of  which  require  their  principal 
amount  of  water  during  the  months  from  July  to  Septem¬ 
ber.  That  has  made  a  large  increase  in  the  amount  of  water 
required  during  those  months. 

There  has  been  some  increase  in  irrigated  acreage  with 
the  passing  years.  Various  odd  tracts  of  land  have  been 
put  into  cultivation.  Heavy  yields  of  crops  and  the  fact 
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that  in  irrigation  necessarily  there  has  to  be  more  water 
supply  than  can  be  consumed  by  the  plants — during  the 
nighttime,  for  example,  the  water  percolates  down  below 
the  root  zone  and  escapes  by  percolation — that  has  re¬ 
sulted  in  some  leaching  of  the  soils  between  these  two 
items,  these  two  heavy  crops. 

In  leaching  there  has  been  some  loss  of  fertility,  and  it 
seems,  by  observation,  that  as  the  soil  becomes  less  fertile, 
they  require  more  water  and  more  frequent  applications 
of  water. 

All  those  things  have  contributed  together  to  make  a 
greater  demand  for  water  during  the  latter  part  of  the 
season — that  is,  more  storage  water. 

Q.  Are  the  late  months  of  the  irrigation  season  the  months 
when  the  water  demand  generally  has  to  be  supplied  from 
storage  ?  A.  Yes. 

Q.  Are  these  newer  crops,  such  as  sugar  beets, 
352  potatoes,  and  beans,  of  which  there  is  increasing 
acreage,  crops  that  are  more  valuable  per  acre  than 
those  previously  grown  ?  A.  Yes. 

Q.  Has  there  been  any  tendency  toward  increased  irri¬ 
gation  of  additional  acreage  in  Wyoming  as  well  as  Idaho? 
A.  Yes.  There’s  about  a  hundred  thousand  acres  of  land 
irrigated  in  Wyoming  on  the  Snake  River  watershed  be¬ 
fore  the  water  gets  into  Idaho.  That  water,  being  in  an¬ 
other  state,  cannot  be  regulated  and  has  not  been  for  the 
benefit  of  the  Idaho  priorities,  so  that  there  has  been  no 
restriction  on  the  diversion  and  use  of  water  in  Wyoming, 
which  has  tended  to  expand  the  acreage  up  there  and  all  the 
land  that  is  readily  susceptible  to  irrigation. 

Q.  Has  this  expansion  of  acreage  in  Wyoming  had  any 
effect  upon  the  stream  flow  in  Idaho?  A.  1  think  so.  I 
estimated  that  there  are  several  thousand  second-feet  of 
water  diverted  in  the  main  part  of  the  season  to  irrigate 
the  lands  in  Wyoming. 

Q.  What  has  been  the  general  tendency  as  to  increased 
or  decreased  flow  of  Snake  River  from  the  date  of  the  com- 
pletition  of  the  American  Falls  reservoir  down  to  and  in¬ 
cluding  the  year  1935?  A.  There  was  a  generally  down¬ 
ward  trend  in  the  run-off,  reaching  the  low  point  in  1934, 
but  still  being  quite  low  in  1935.  Since  then  it  has  increased 
somewhat. 
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Q.  How  many  of  the  five  years,  including  1935  and  the 
four  preceding  years,  were  years  of  less  than  normal  or  av¬ 
erage  run-off  in  Snake  River?  A.  Thev  were  all  less  than 
normal  or  average. 

353  Q.  Can  the  increase  in  the  irrigation  needs  of 
Snake  River  be  met  by  the  natural  How  of  the  stream f 

A.  No. 

Q.  How  can  these  increased  needs  be  met?  A.  Only  by 
the  use  of  stored  water. 

Q.  Is  conservation  of  water  necessary  in  connection  with 
the  construction  of  storage  reservoirs  to  make  such  reser¬ 
voirs  effective?  A.  Well,  1  think  that  would  be  true  gen- 

erallv. 

♦ 

Q.  Would  it  be  true  of  any  additional  reservoirs  which 
might  be  built?  A.  You  are  referring  to  Snake  River? 

Q.  Yes,  Snake  River.  A.  Yes. 

Q.  Is  this  tendency  toward  constantly  increasing  need 
for  water,  one  which  is  likely  to  continue? 

Mr.  Lowe.  We  object  to  that,  if  the  Court  please.  He 
is  now  trying  to  turn  this  witness  into  a  prophet. 

The  Court.  That  is  his  opinion.  1  shall  allow  it. 

The  Witness.  Well,  1  cannot  say  with  any  assurance. 
It  depends  on  the  flow  of  the  river.  I  think  the  need,  as 
far  as  the  crops  are  concerned,  will  continue;  the  need  tor 
additional  storage  depends  also  upon  the  amount  of  natural 
flow  that  will  come  down  the  river  in  the  future.  And  that 
stage  of  it  cannot  be  foreseen. 

Bv  Mr.  Stoutemver: 

Q.  Is  there  a  tendency  toward  increased  need  for  water 
per  acre  on  the  land  which  in  your  judgment  would  invo  ve 
a  continuing  increased  demand  for  water?  A.  Well, 

354  i  do  not  think  to  a  large  extent  beyond  what  it  is 
now.  There  is  this  problem  of  exhaustion  of  soil  fer¬ 
tility  that  will  continue  to  some  extent,  and  it  will  have 
to  be  met,  and  it  is  being  met  to  some  extent,  by  the  use  of 
commercial  fertilizers.  I  do  not  think  that  tendenev  will 


continue  indefinitely  at  the  same  rate  it  has  in  the  past,  but 
there  might  be  some  small  increase  in  the  future. 

Q.  Are  there  available  areas  of  lands  in  the  Snake  Rijver 
Valley  which  have  not  been  irrigated?  A.  Yes,  large  an 


Q.  Can  you  point  out  on  the  map,  Defendant’s  Exh 


as. 
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No.  1,  where  those  areas  are?  A.  The  areas  are  those 
shown  on  the  map  in  yellow,  as  it  relates  to  Snake  River; 
in  the  section  we  are  considering,  there  is  an  area  around 
Mud  Lake  which  can  be  irrigated  by  diversions  from  Snake 
River,  carrying  the  water  some  20  or  30  miles;  the  small 
areas  shown  adjacent  to  the  present  green  areas,  adjoining 
and  above  the  American  Falls  Reservoir. 

This  area  just  south  of  the  American  Falls  Reservoir  is 
a  very  feasible  area  for  irrigation — that  is,  from  the  Mini¬ 
doka  extension  project  which  joins  on  to  the  present  Min¬ 
idoka  project  on  the  north  and  west. 

There  is  a  large  area  over  farther  west,  known  as  the 
Breneau  project,  which  can  be  irrigated  by  water  diverted 
at  Milner  and  carried  down  through  the  Twin  Falls  proj¬ 
ects. 

These  areas  aggregate  an  acreage  far  in  excess  of  any¬ 
thing  that  can  ever  be  irrigated  with  the  available  water 
supply  of  the  river. 

Q.  Were  serious  water  shortages  experienced  in 
355  in  the  Snake  River  Valiev  in  the  year  1934  and  in 
the  preceding  years?  A.  Yes. 

Mr.  Lowe.  That  is  a  repetition,  if  the  Court  please.  We 
object  to  that. 

The  Court.  He  said  “Yes.” 

Bv  Mr.  Stoutemyer: 

Q.  What  effect  did  these  shortages  have  upon  the  crops 
in  the  valley — particularly  the  shortage  in  1934?  A.  Re¬ 
duced  the  crops. 

Q.  To  what  extent  are  the  people  in  the  Snake  River 
area  dependent  upon  the  production  of  crops?  A.  They 
are  practically  entirely  dependent  upon  it. 

Q.  Is  that  true  of  the  towns  as  well  as  the  farmers!  A. 
Yes,  there  are  no  resources  except  irrigated  agriculture. 

Q.  You  have  heard  Mr.  Templin’s  testimony  in  regard 
to  the  conditions  on  the  Minidoka  project?  A.  Yes. 

Q.  Is  that  generally  typical  of  the  Snake  River  Valley? 
A.  I  think  so. 

Q.  Will  you  explain  how  the  method,  under  the  present 
[directional]  contractual  arrangement,  contributes  towards 
the  conservation  of  water  for  irrigation  purposes?  A.  It  re- 
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duces  the  amount  of  water  that  has  to  be  discharged  from 
the  American  Falls  Reservoir  during  the  winter  months, 
thereby  permitting  the  retention  of  more  water  in  the  reser¬ 
voir  at  that  time  of  the  year.  There  are  certain  rights 

356  which  are  in  earlier  priority  than  the  American  Falls 
Reservoir  right.  They  are  downstream.  There  is|  a 

right  for  domestic  water  at  the  two  canals  at  Milner,  certain 
rights  that  the  Idaho  Power  Company  has,  to  have  waler 
pass  Milner,  and  the  power  rights  that  the  Government  lias 
at  the  Minidoka  Dam.  These  power  rights  are  considerably 
in  excess  of  the  rights  at  Milner,  so  if  the  power  rights  at 
the  Minidoka  Dam  are  filled,  that  water  goes  on  down  Ihe 
river  and  is  available  to  fill  the  rights  at  Milner;  and  any 
excess,  after  they  were  filled,  will  spill  on  down  to  the 
ocean. 

Under  this  contract,  the  limiting  factor  in  a  demand  on 
the  American  Falls  Reservoir  during  the  winter  months  is 
determined  by  the  demand  for  water  at  Milner,  the  demand 
to  fill  the  domestic  and  stock  water  needs  there,  and  the 
rights  of  the  Idaho  Power  Company — that  much  water  is 
released  from  the  American  Falls  Reservoir  and  allowed 
to  flow  through  the  Minidoka  power  plant;  and  whatever 
power  it  can  produce  is  produced. 

Q.  I  believe  you  have  testified  that  in  some  recent  years 
the  reservoir  has  filled  to  full  capacity?  A.  In  the  years 
from  1936  to  date. 

Q.  Is  it  possible  to  foretell,  in  the  fall  of  the  year,  what 
the  water  supply  is  going  to  be  during  the  coming  winter 
and  spring,  for  the  purpose  of  filling  reservoirs?  A.  Xo. 

Q.  Is  it  therefore  necessary  to  conserve  water  in  the  fall 
and  winter,  to  guard  against  the  possibility  of  the  repeti¬ 
tion  of  the  disastrous  shortages  which  occurred  in  the  five 
years  preceding  1936?  A.  Yes.  It  is  possible  of 

357  course  that  in  some  particular  instance  there  might 
be  a  very  large  hold-over  in  the  reservoir,  in  the  fall, 

from  the  preceding  year,  so  that  a  person  would  not  need 
to  be  as  careful  as  he  would  if  the  ordinary  hold-overs 
were  available. 

Mr.  Stoutemver.  That  is  all. 
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Cross  Examination 
By  Mr.  Lowe: 

Q.  Mr.  Crandall,  do  you  regulate  the  distribution  of 
stored  water?  A.  At  the  beginning  of  the  period  when 
natural  flow  ceases  to  supply  the  needs,  each  year,  the  Gov¬ 
ernment  furnishes  me  with  a  list  of  parties  to  whom  water 
in  the  reservoir  is  to  be  delivered,  showing  the  amounts  that 
each  is  entitled  to  draw  for  that  season.  And  then,  there¬ 
after,  I  have  that  water  discharged  and  delivered  to  the 
various  canals,  in  accordance  with  their  requests,  up  to  the 
amount  that  the  Government  has  advised  me  they  are  en¬ 
titled  to  have. 

Q.  Do  you  know  what  the  amount  of  the  storage  capacity 
in  the  American  Falls  is,  that  is  owned  by  the  Twin  Falls 
Canal  Company  and  the  North  Side  Canal  Company?  A. 
1  know  the  amount  of  space  which  is  covered  by  their  con¬ 
tracts  with  the  Government. 

Q.  How  much  is  that  ?  A.  (Examining  the  records)  The 
Twin  Falls  Canal  Company  has  a  permanent  right  to  151,- 
185  acre-feet  of  space  and  has  a  lease,  which  expires  in 
1940,  for  70,603  acre-feet. 

The  North  Side  Canal  Company  has  a  permanent 
358  right  of  278,832  acre-feet  of  space  and  a  lease  of 
130,929  acre-feet. 

And  the  Hillsdale  Irrigation  District,  the  lands  of  which 
are  embraced  within  the  North  Side  project  and  receive 
their  water  through  the  North  Side  Canal,  but  which  has  a 
separate  ownership  of  storage,  has  a  permanent  right  to 
41,146  acre  feet  aftd  a  leased  right  to  21,219  acre-feet. 
Those  projects  are  all  below  the  Minidoka  Dam. 

Q.  You  said  that  Right  No.  9,  as  appears  in  the  AYood- 
ville  decree,  was  decreed  to  the  United  States.  Is  there  a 
right  in  the  AYoodville  decree,  decreed  for  irrigation  on  the 
Minidoka  project?  A.  I  said  the  right  decreed  in  the 
Woodville  decree  was  decreed  to  the  Secretary  of  the  In¬ 
terior,  as  I  recall.  It  was  subsequently  changed  to  the 
United  States. 

Q.  Yes,  by  a  subsequent  decree  of  the  federal  court;  is 
that  right?  A.  An  amendment  to  this  decree,  of  some  kind. 
I  do  not  know  the  exact  form  of  the  document.  But  there 
is  a  decree  for  water  for  storage  in  the  American  Falls 
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Reservoir,  and  there  are  certain  natural  flow  decrees  lor 

irrigation  use  on  the  Minidoka  project. 

Q.  With  respect  to  those  natural  flow  decrees  for  use 

on  the  Minidoka  project,  for  irrigation  purposes,  to  whom 

are  thev  decreed?  A.  The  Secretarv  of  the  Interior  of 
•  • 

the  United  States  and  his  successors  in  office. 

Q.  In  other  words,  there  is  not  any  difference  in  ';he 
wording  of  the  decree  for  water  for  power  purposes  than 
for  the  water  for  irrigation  purposes,  is  there? 

359  No,  they  are  both  the  same. 

Q.  So  far  as  the  decree  is  concerned,  neither 
Minidoka  Irrigation  District  nor  the  Burley  Irrigation  IMs 
trict  appear  in  the  decrees  at  all,  do  they?  A.  No. 

Q.  Who  has  made  the  demands  for  the  delivery  of  water 
for  irrigation  purposes  on  the  Minidoka  project — on  y 
as  water  master?  A.  They  have  been  made  by  the  super¬ 
intendent  of  the  project. 

Q.  By  the  superintendent  of  the  project  ?  A.  Yes,  ^Ir 
Templin. 

Q.  Now,  Mr.  Crandall,  when  and  during  what  months);  is 
the  peak  demand  for  water  for  irrigation  purposes  in 
Snake  River  Valley?  A.  It  varies  in  different  secti 
of  the  valley.  You  are  referring  particularly  to  the  M 
doka  project? 

Q.  No,  I  was  referring  to  the  valley  generally.  I  u 
the  term  “peak  demand.’’  I  want  to  change  the  tern) 
“Maximum  demand”.  A.  The  month  of  .Tulv  would 
the  greatest  individual  month. 

Q.  Would  that  be  true  on  the  Minidoka  project? 
think  so,  although  there  is  a  peak  that  does  not  change  mhcli 
from  some  time  along  about  the  10th  of  May  until  the  fore 
part  of  September.  That  is  what  you  might  call  a  li 
plateau  in  there,  and  there  is  a  time  in  July  when  it  gets 
a  little  higher  than  it  does  during  the  rest  of  the  time.  But 
generally  speaking,  during  that  entire  period  tljere 

360  is  a  demand  for  water. 

Q.  What  is  the  irrigation  season  in  the  Sn| 
River  Valley,  Mr.  Crandall?  A.  That  is  not  fixed  by 
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ute.  The  demand  for  water  generally  develops  during 


April,  some  time,  and  extends  along  pretty  well  to  the 
of  October. 

Q.  Is  that  true  on  the  Minidoka  tract?  A.  Yes. 
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end 
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Q.  During  the  period  from  about  the  1st  of  April  to  the 
1st  of  October  of  each  year,  what  is  the  amount  of  the  flow 
of  water  that  passes  through  or  by  the  Minidoka  power 
plant?  A.  That  varies  so  much  in  different  months  and 
in  different  years  that,  to  give  an  intelligible  answer,  I 
should  have  to  take  some  particular  year  and  months  and 
cite  you  some  figures  from  records,  1  imagine.  It  varies 
all  the  way  from  2,000  second-feet  to  30,000. 

Q.  Let  me  ask  you  this  question:  During  the  maximum 
demand  for  water  for  irrigation  purposes  on  the  plateau 
to  which  you  have  referred,  how  much  water  passes  by  or 
through  the  Minidoka  power  plant?  A.  You  are  assuming 
that  there  is  enough  water  available  to  fill  the  demand — 
that  is,  a  year  of  sufficient  water  supply  so  that  the  demands 
can  be  met? 

Q.  "Well,  let  us  refer  to  1935,  Mr.  Crandall.  A.  (Exam¬ 
ining  the  records)  You  would  like  to  know  the  amount  of 
water  passing  through  the — going  past  the  Minidoka  Dam? 

Q.  Yes,  sir,  between  the  dates  that  you  have  testified  that 
the  plateau  for  the  irrigation  demands  exists,  in  the 
361  year  1935.  A.  During  the  month  of  April  the  aver¬ 
age  flow  was  1,015  second-feet. 

During  the  month  of  May  it  was  6,158  second-feet. 

During  the  month  of  June  it  was  7,508  second-feet. 

During  the  month  of  July  it  was  7,985  second-feet. 

During  the  month  of  August  it  was  6,925  second-feet. 

During  the  month  of  September  it  was  4,330  second-feet. 

Q.  Was  1935  an  average  water  year  or  was  it  a  low  water 
year?  A.  It  was  not  a  real  low  year,  but  it  was  below 
normal. 

Q.  It  was  below  normal?  A.  Yes. 

Q.  What  year  would  you  say  was  a  normal  year,  Mr. 
Crandall?  A.  Oh,  probably  1937. 

Q.  Will  you  please  give  us  the  amount  of  water  that 
passed  through  or  by  the  Minidoka  power  plant  during 
the  year  1937,  between  April  1  and  October  1  ?  A.  The  av¬ 
erage  for  the  month  of  April  was  4,990  second-feet;  for 
May  8.946  second-feet:  for  June,  7,014  second-feet;  July 
8,496  second-feet;  August,  8,155  second-feet;  September, 
4,962  second  feet. 

Q.  Now,  Mr.  Crandall,  what  year  would  you  say  was  a 
normal  year  before  1934?  A.  Well,  “before”  goes  back  a 
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long  ways.  The  situation  changed  after  the  building  of  lie 
American  Palls  Reservoir  in  1927. 

Do  you  want  to  back  of  that,  or  do  you  want — 

362  Q.  (Interposing)  I  should  like  the  nearest  nor¬ 
mal  year  to  1935,  before  the  year  1934.  A.  Well, 

earlier  than  1927  or  later  than  1927  ? 

Q.  Later  than  1927.  A.  You  want  to  include  the  period 
after  the  American  Falls  Reservoir  was  built  ? 

Q.  Yes.  A.  Well,  I  expect  1930,  probably,  although  we 
speak  of  a  normal  year;  and  “normal”,  in  the  sense  in 
which  it  is  used,  is  an  average  of  high  years  and  low  ones, 
and  that  is  the  normal  year.  But  we  actually  do  not  often 
get  that  normal.  It  does  not  mean  that  that  is  the  year 
usually  to  be  expected.  It  is  a  year  which  is  an  average  be¬ 
tween. 

In  1930  the  average  flow  during  April  was  4,970  second- 
feet.  And  in  May  the  average  was  4,500  second-feet;  in 
June,  6,330;  in  July,  7,140;  in  August,  5,750;  in  Septem¬ 
ber,  3,940. 

Q.  That  was  for  the  year  1930?  A.  1930. 

Q.  Were  the  years  between  1930  and  1934  shorter  water 
years  than  1930?  A.  1931  was  very  much  shorter.  That 
was  a  very  dry  vear.  I  think  1932  and  1933  were  also 

ml  •>  • 

slightly  less  than  1930;  yes. 

Q.  Slightly  what?  A.  Less  than  1930.  That  is,  the  run¬ 
off  in  1932  and  1933  was  slightly  less  than  in  1930;  and  the 
run-off  in  1931  was  much  less  than  in  1930. 

Q.  Will  you  give  us  the  flow  through  or  by  the  Minidoka 
power  plant  for  the  year  1931,  between  the  1st  day 

363  of  April  and  the  1st  of  October?  A.  The  average 
for  the  month  of  April  was  3,110  second-feet;  May, 

7,100  second-feet;  June,  6,360  second-feet;  July  7,000  sec¬ 
ond-feet;  August,  6,800  second-feet;  September,  3,020  sec¬ 
ond-feet. 

Q.  That  was  in  1931?  A.  Yes. 

Q.  Can  you  give  it  to  us  for  the  other  years,  up  to  and 
including  1934?  A.  Yes,  1932 — these  are  monthly  ave  r¬ 
ages,  you  understand — the  figures  that  I  have  given. 

Q.  Yes.  A.  There  is  quite  a  variation  in  different 
months. 

In  1932,  in  April  the  average  was  2100  second-feet;  May, 
5,910;  June,  6,560;  July,  8,400;  August  8,000;  September, 
5,740. 
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1933:  The  average  flow  in  April  was  3,130  second-feet; 
May,  6,550;  June,  7,840;  July,  7,970;  August,  8,050;  Sep¬ 
tember,  5,740. 

1934:  The  average  for  the  month  of  April  was  3,460 
second-feet;  May,  5,690  second-feet;  June,  5,960  second- 
feet;;  July,  5,980  second-leet;  August,  5,190  second-feet; 
September,  3,280  second-feet. 

Q.  Now,  Mr.  Crandall,  you  stated  that  the  reservoir 
filled  in  1936?  A.  Yes. 

Q.  "Was  there  any  water  wasted  down  the  Snake  River  at 
the  American  Falls  Reservoir  or  through  the  Ameri- 

364  can  Falls  Reservoir  in  1936?  A.  Yes,  the  reservoir 
filled  on  May  11,  and  there  was  subsequently  wasted, 

past  Milner,  627,000  acre-feet. 

Q.  Did  it  fill  in  1937?  A.  Yes,  it  filled  on  March  25. 

Q.  Was  there  any  water  wasted  down  the  Snake  River? 
A.  Yes,  there  was  382,000  acre-feet  wasted  after  that  date. 
Q.  Did  it  fill  in  1938?  A.  It  filled  on  March  30. 

Q.  Was  there  any  water  wasted  down  the  Snake  River? 
A.  There  was  1,310,000  acre-feet  that  spilled  to  waste  after 
that  date. 

Q.  Has  it  filled  in  1939,  prior  to  this  date?  A.  It  has  not 
filled  but  it  has  been  so  nearly  filled  that  we  have  been  wast¬ 
ing  water,  and  could  fill  it  in  a  few  days,  at  any  time. 

Q.  The  spring  run-off  had  not  begun  in  that  area  when 
you  left,  had  it?  A.  No.  There  was  a  very  large  hold¬ 
over  in  the  reservoir  last  fall;  and  if  it  had  all  been  re¬ 
tained,  it  would  have  been  filled  some  time  in  February. 

Q.  When  did  you  begin  wasting  water  down  Snake  River 
in  the  present  year?  A.  Mr.  Templin  looks  after  that.  I 
cannot  state  positively.  It  was  either  late  in  January  or 
early  in  February. 

Q.  You  do  not  know  how  much  has  been  wasted  up  to  the 
present  time  ?  A.  No. 

(t).  You  speak  about  an  exchange,  Mr.  Crandall, 

365  between  the  rights  of  the  parties  or  companies  who 
hold  storage  in  American  Falls  and  the  storage  in 

Jackson  Lake  Reservoir.  Is  there  or  is  there  not  more 
acre-feet  of  storage  space  owned  above  American  Falls 
Reservoir  than  the  Minidoka  project’s  rights  in  Jackson 
Lake  Reservoir?  A.  There  is  less  owned,  excluding  the 
leased  water,  I  believe — that  is,  do  you  want  to  include  the 
leased  water  or  just  the  rights  that  are  owned? 
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Q.  I  want  to  include  the  leased  water.  A.  (Examining 
the  records)  Including  the  leased  water,  there  is  more 
space  held  by  the  rights  above  American  Falls  than  is 
owned  in  Jackson  Lake,  for  use  on  the  Minidoka  project. 

Q.  The  only  possible  way  that  those  owners  of  storage 
in  American  Falls  can  receive  benefit  from  that  storage  is 
to  get  the  water  out  of  Jackson  Lake  Reservoir,  is  it  not  ? 
A.  Yes. 

Q.  So  that  the  saving  that  is  made  to  the  Minidoka,  of 
the  transmission  losses  from  Jackson  Lake  to  the  Mini¬ 
doka  project,  is  an  incident  to  this  exchange;  isn’t  that 
true?  A.  Well,  it  results.  I  do  not  know  whether  it  is  an 
incident.  That  is  part  of  it;  and  the  use  of  the  water  by 
the  upper  valley  usually  is  just  another  part  of  the  agree¬ 
ment. 

Q.  Well,  the  Burley  or  Minidoka  Districts  are  not  par¬ 
ties  to  such  agreements,  are  they?  A.  No.  The  Govern- 
nient  is. 

Q.  Now,  Mr.  Crandall,  when  did  the  change  of  the  char¬ 
acter  of  crops  take  place  in  the  Snake  River  Valley?  A. 
Oh,  it  has  been  gradually  taking  place  over  the  last  20 
years,  I  would  say. 

366  Q.  There  was  no  definite  change;  it  was  just  grad¬ 
ual?  Is  that  true?  A.  Yes. 

Q.  Well,  potatoes  and  beets  have  been  raised  there  :’or 
a  longer  period  than  20  years,  haven’t  they?  A.  Yes,  but 
not  in  quite  as  large  quantities. 

Q.  I  have  asked  you,  Mr.  Crandall,  about  stored  water. 
Is  there  any  natural  flow  water  that  is  decreed  to  the  Twin 
Falls  Canal  Company  and  the  North  Side  (’anal  Company! 
A.  Yes. 

Q.  How  much  are  those  rights  that  are  decreed  to  those 
companies?  A.  (Examining  the  records)  The  Twin  Falls 
Canal  Company  lias  3,000  second-feet  of  October  11,  lli 00, 
priority,  and  600  second- feet  of  December  22,  1915,  priority. 

The  North  Side  Canal  Company  has  400  second-feet  of 
October  11,  1900,  right;  2,250  second  feet  of  June  7,  1905, 
right;  350  second-feet  of  June  16,  1908,  right;  300  seen  id- 
feet  of  December  23,  1915,  right;  1,260  second-feet  of  Au¬ 
gust  6,  1920,  right. 

Q.  During  the  year  1934  do  you  know  what  the  natural 
flow  of  Snake  River  was,  below  American  Falls —  A.  (In¬ 
terposing)  Yes. 
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Q.  (Continuing)  — not  including  storage  use?  What 
was  it?  A.  (Examining  the  records)  Any  particular  time 
of  year,  you  are  talking  about? 

Q.  I  should  like  to  have  the  natural  flow  from  the 

367  first  of  April  to  the  1st  of  October.  A.  I  have  the 
figures  here  bv  davs — 

The  Court  (interposing).  This  court  is  not  going  to  sit 
here  and  listen  to  the  natural  flow  of  the  river  for  every 
day  for  six  months.  That  is  not  going  to  help  this  court 
any.  We  do  not  want  those  details. 

Is  that  what  you  wanted  the  court  to  listen  to? 

Mr.  Lowe.  I  just  wanted  it  for  this  year,  if  the  Court 
please. 

The  Court.  Well,  you  can  get  some  print,  and  let  me 
read  it.  But  I  am  not  going  to  sit  here  and  listen  to  this 
witness  telling  me  the  natural  flow  of  Snake  River  for  six 
or  seven  months,  everv  dav. 

I  think  you  are  going  rather  far  afield  from  the  issue 
in  this  case,  in  going  into  such  details. 

However,  if  you  want  to  submit  that  to  the  Court,  you 
mav  do  it;  onlv  I  should  like  to  suggest  that  vou  have  some 
schedule  made  out  so  that  the  Court  can  read  it  in  its  own 
time.  It  would  take  an  hour  or  two  to  give  that  out? 

The  Witness.  I  could  give  a  summary,  by  inspection. 

The  Court.  Well,  that  is  April,  May,  June,  July,  August, 
September — six  months — and  the  data  for  180  days? 

Mr.  Lowe.  I  did  not  want  it  bv  the  davs,  if  the  Court 
please. 

The  Court.  I  thought  you  just  said  you  did.  Perhaps 
I  misunderstood  you. 

What  bearing  has  it  on  this  case,  to  compare  180  days 
during  that  year? 

Mr.  Lowe.  The  purpose  of  it,  if  the  Court  please,  was 
simply  this:  The  defendant,  in  his  testimony  ves- 

368  terdav,  attempted  to  emphasize  very  much  the  de¬ 
mand  for  power  on  the  Minidoka  project  during  the 

irrigation  season.  The  purpose  of  the  testimony  is  to  show 
that  the  water  passing  the  Minidoka  power  plant  is  suffi¬ 
cient  during  all  of  the  irrigation  season  to  generate  more 
power  than  is  required  on  the  Minidoka  project  during  the 
irrigation  season. 
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Mr.  Stoutemyer.  With  that  explanation,  we  would  move 

that  that  testimony  be  stricken  out  as  wholly  immaterial. 

•  * 

Because  our  argument  on  the  lack  of  power  during  the  irri¬ 
gation  season  was  because  the  power  plant  does  not  have 
the  capacity  to  develop  the  power.  It  would  not  have  be?n 
there,  no  matter  how  much  water  went  down. 

Mr.  Prettyman.  If  your  Honor  please,  their  witness  tes¬ 
tified  it  was  possible  to  put  another  generator  in  there. 
That  left  open  the  question  of  whether  there  was  enough 
water  there  to  operate  another  generator  if  it  was  put 
there — which  is  an  issue  raised  entirely  bv  the  defendant. 


The  Court.  The  Court  is  not  going  to  exclude  this  testi¬ 
mony,  but  the  Court  is  not  going  to  sit  here  for  several 
hours  and  listen  to  this  witness  read  180  items  into  the 
record. 

Mr.  Prettyman.  Well,  I  would  say  in  my  own  behalf  that 
I  would  not  be  a  party  to  making  such  a  request  of  the 
Court. 

But  the  witness  obviously  has  a  schedule  there. 

The  Court.  The  schedule  may  be  submitted,  and  you 
may  refer  to  it  in  argument. 

By  Mr.  Lowe : 

Q.  Have  you  a  schedule?  A.  Yes,  it  is  in  here.  I  do 

not  know  whether  vou  could  find  it  unless  I  identi- 

•> 

369  tied  it  in  some  way.  I  could  tell  you  in  just  a  minute 


what  the  range  of  those  figures  was. 

The  Court.  Well,  we  shall  take  a  recess  until  1 :30. 

(Whereupon  at  12:30  o’clock  p.  m.  a  recess  was  taken 
until  1:30  o’clock  p.  m.  of  the  same  day.) 

After  Recess 

The  proceedings  were  resumed  at  1:30  o’clock  p.  m.,  at 
the  expiration  of  the  recess. 

Thereupon  Lynn  Crandall,  the  witness  under  examina¬ 
tion  at  the  time  of  taking  the  recess,  resumed  the  witness 
stand  and  was  examined  and  testified  further  as  follows  : 

Mr.  Lowe.  If  the  Court  please,  I  would  like  to  ask  about 
two  or  three  questions  along  the  line  that  I  was  pursuing  at 
adjournment,  and  I  think  I  can  close  my  examination  if  I 
can  do  that. 
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The  Court.  If  you  want  to  get  the  data  in  evidence,  you 

may  do  so,  but  I  do  not  believe  it  will  be  helpful  to  the 

Court  or  counsel  to  have  a  long  recitation  of  how  much 

water  went  over  there  everv  dav,  and  so  forth. 

•  *  ' 

Mr.  Lowe.  I  was  going  to  ask  the  witness  just  for  the 
average  flow. 

The  Court.  Yes. 

Cross  Examination — Resumed 
By  Mr.  Lowe : 

Q.  Mr.  Crandall,  what  is  the  average  natural  flow  of 
Snake  River  during  the  irrigation  season  below  American 
Falls?  A.  In  normal  years,  after  the  Hood  water 

370  has  passed,  about  2700  second-feet. 

Q.  Does  that  water  rise  so  that  it  is  constant,  not¬ 
withstanding  the  fact  that  all  of  the  natural  flow  may  be 
used  in  the  Upper  Valley.'  A.  Yes;  that  is  water  that  Hows 
into  American  Falls  reservoir  in  the  form  of  springs. 

Mr.  Lowe.  I  think  that  is  all,  if  the  Court  please. 

Redirect  Examination 
By  Mr.  Stoutemyer: 

Q.  Mr.  Crandall,  you  stated,  “We  rarely  have  an  aver¬ 
age  year.”  Why  is  that  true?  A.  Well,  as  I  said,  that  is 
the  arithmetical  average  of  high  and  low  years,  and  it  just 
like  talking  of  a  man  of  average  height.  You  have  tall  men 
and  short  men  and  you  add  them  all  up  and  have  a  certain 
average,  but  that  does  not  mean  that  most  people  are  that 
height,  or  that  most  years  are  what  we  call  an  average 
year. 

Q.  In  regard  to  the  monthly  averages  for  the  year  of  the 
amount  of  water  that  passes  the  Minidoka  plant,  would  the 
fact  that  tlie  monthly  average  passing  the  dam  was  a  cer¬ 
tain  figure  indicate  to  you  that  the  supply  would  be  suffi¬ 
cient  throughout  each  month?  A.  No. 

Q.  Why  wouldn’t  it  be?  A.  In  a  month  where  the 
monthly  average  was  3,000  second-feet,  individual  days 
may  have  ranged  from  1,000  to  6,000. 

Q.  Can  you  turn  to  months  or  examples  when  that 

371  was  true?  A.  1931,  for  example.  During  the  month 
of  April  the  monthly  average  flow  was  3,110  second- 
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feet,  and  the  flow  on  individual  days  ranged  as  low  as 
1,060  and  as  high  as  6,160.  In  September  of  that  same  year 
the  average  flow  for  the  month  was  3,020,  and  the  flow  on 
individual  days  ranged  from  1,720  to  6,740. 

Q.  Counsel  asked  you  some  questions  to  the  effect  tjhat 
the  only  means  by  which  holders  of  storage  rights  in  the 
American  Falls  having  lands  above  American  Falls  could 
get  their  water  would  be  by  exchanging  it  for  Jackson  Lake 
water.  In  that  connection,  is  it  or  is  it  not  true  that  the 
Burley  District’s  right  is  the  only  right  in  Jackson  Like 
for  which  that  exchange  could  be  made?  A.  No,  that  is  hot 
true.  There  are  other  rights. 

Q.  About  what  proportion  of  the  Jackson  Lake  storage 
capacity  is  allocated  to  the  Burley  District?  A.  The  tdtal 
capacity  in  Jackson  Lake  is  847,000  acre-feet,  and  the  Bur¬ 
ley  District’s  right  in  the  lake  is  approximately  140, 000 
acre-feet. 

Q.  Now,  there  would  be  ample  opportunities  for  making 
such  exchanges  without  using  the  Burley  District’s  right; 
is  that  correct?  A.  Yes. 

Mr.  Stoutemver.  I  will  ask  that  this  diagram  be  marked 
for  identification  as  Defendant’s  Exhibit  12. 

(Diagram  was  marked  Defendant’s  Exhibit  12  for  iden¬ 
tification.) 

Bv  Mr.  Stoutemver: 

i  * 

Q.  Handing  you  the  diagram  which  has  been 
372  marked  as  Defendant’s  Exhibit  12,  will  you  state 
generally  what  that  shows,  Mr.  Crandall  (handing  a 
document  to  the  witness)?  A.  That  is  a  diagram  showing 
the  annual  run-off  in  acre-feet  of  Snake  River  at  Neeley, 
Idaho,  which  is  immediately  below  the  American  Falls  res¬ 
ervoir,  from  1896  up  to  and  including  1935.  This  particu¬ 
lar  figure — I  have  another  one  that  is  extended  up  to  1938 
that  perhaps  you  meant  to  introduce. 

Q.  This  wili  do  for  the  purpose  I  had  in  mind,  I  think. 
Does  this  plat  correctly  show  the  records  of  the  stream 
flow  as  shown  by  your  official  records?  A.  Yes;  it  shows 
the  variation  in  the  wet  and  dry  years,  the  monthly  flow  of 
each  year. 

Mr.  Stoutemver.  AYe  will  offer  that  in  evidence  as  De¬ 
fendant’s  Exhibit  No.  12. 
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Mr.  Lowe.  To  which  we  object,  if  the  Court  please,  on 
the  ground  that  it  does  not  show  all  the  years.  The  wit¬ 
ness  testifies  he  has  a  diagram  showing  it  up  to  and  in¬ 
cluding  1938. 

Mr.  Stoutemyer.  It  shows  all  the  other  years.  If  you 
want  some  more  you  can  put  them  in. 

The  Court.  I  do  not  suppose  it  makes  any  difference 
who  puts  it  in.  Suppose  you  put  in  the  additional  dia¬ 
gram  showing  from  1935  to  1938  and  let  that  be  Defen¬ 
dant’s  Exhibit  12-A.  Both  of  them  will  be  admitted  in  evi¬ 
dence. 

(Defendant’s  Exhibit  12,  previously  marked  for  identi¬ 
fication,  was  received  in  evidence.) 

(Additional  diagram  of  years  from  1935  to  1938  was 
marked  Defendant’s  Exhibit  12-A  and  was  received  in  evi¬ 
dence.) 

By  Mr.  Stoutemyer: 

Q.  Have  you  another  copy  of  what  has  been 
373  marked  “12-A”?  A.  Yes  (producing  a  document). 

Mr.  Stoutemyer.  That  is  all. 

Recross  Examination. 

By  Mr.  Lowe: 

Q.  Mr.  Crandall,  how  did  you  arrive  at  the  annual  run¬ 
off  as  diagramed  in  Defendant’s  Exhibit  12-A?  A.  That  is 
the  actual  run-off  in  the  measuring  space  known  as  the 
Neeley  Station,  corrected  for  differences  in  holdover  in  the 
American  Falls  reservoir  at  the  end  of  the  year,  so  that  the 
diagram  shows  the  amount  of  water  that  would  have  flowed 
past  the  station  if  it  had  not  been  retained  in  the  reservoir. 

Q.  That  is  in  acre-feet?  A.  Yes,  acre-feet  during  the 
year. 

Q.  What  is  the  difference  between  acre-feet  and  second- 
feet?  A.  An  acre-foot  is  a  definite  quantity  of  water,  the 
quantity  of  water  that  will  cover  an  acre  a  foot  deep;  and 
a  second-foot  is  the  rate  of  flow,  an  abbreviation  for  cubic 
feet  per  second,  equal  to  one  cubic  foot  of  water  passing  a 
given  point  each  second.  It  so  happens  arithmetically  that 
one-second  foot  flowing  for  24  hours  makes  two  acre-feet, 
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so  multiply  the  number  of  days  in  any  given  period  by  two 
and  you  get  the  average  flow  in  second-feet. 

Mr.  Lowe.  That  is  all. 

Further  Redirect  Examination. 

By  Mr.  Stoutemyer: 

Q.  Does  an  acre-foot  mean  the  amount  of  water 

374  that  will  cover  an  acre  a  foot  deep?  A.  Yes. 

Q.  When  you  refer  to  the  saving  of  250,000  acre- 
feet  by  this  conservation  plan  in  1935,  does  that  mean 
enough  water  to  cover  250  acres  a  foot  deep?  A.  Yes. 

Q.  And  the  relationship  between  that  figure  and  water 
measured  in  second-feet  is,  briefly,  that  one  second-foot 
running  for  24  hours  amounts  to  two  acre-feet?  A.  Yes. 

Q.  How  does  that  figure  of  250,000  acre-feet  saved  by  con¬ 
servation  in  1935  compare  with  the  total  amount  used  for 
irrigating  the  Burley  District?  A.  It  is  about  90  percent  of 
the  total  amount. 

Q.  And  the  ultimate  saving  in  future  years  would  prob¬ 
ably  be  more  than  that;  is  that  correct?  A.  Yes,  if  the 
winter  load  on  the  Minidoka  Project  increased. 

Mr.  Stoutemyer.  That  is  all. 

Mr.  Lowe.  That  is  all. 

(The  witness  left  the  stand.) 

Mr.  Stoutemyer.  That  closes  our  testimony. 

Mr.  Prettyman.  We  have  no  rebuttal  testimony,  your 
Honor. 

The  Court.  Very  well. 

Mr.  Prettyman.  Your  Honor,  for  the  purpose  of  the 
record  I  should  like  to  renew  my  motion  to  strike  which 
your  Honor  overruled  with  the  privilege  of  renewing  at 
the  close  of  the  trial.  I  renew  it  for  the  purpose  of 

375  the  record.  That  is  with  regard  to  Defendant’s  Ex¬ 
hibit  No.  9. 

The  Court.  It  seems  to  me  that  your  motion  to  strike 
is  based  on  your  construction  of  the  decree  of  Judge  Ad¬ 
kins  more  than  on  the  admissibility  of  it.  I  think  I  will 
overrule  the  motion. 
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Mr.  Stoutemyer.  If  the  Court  please,  in  reading  the 
transcript  of  the  record,  we  have  discovered  several  quite 
obvious  errors  in  transcribing,  errors  in  most  instances 
that  consist  of  the  leaving  off  of  three  cipers  by  the  wit¬ 
ness.  I  have  called  counsel’s  attention  to  them  and  would 
like  to  have  them  corrected. 

On  page  262  of  the  transcript  there  is  this  question: 

“Question:  Has  the  Burley  Irrigation  District  received 
during  the  irrigation  season  in  1935  any  part  of  the  400,- 
000  acre-feet  of  storage  in  the  American  Falls  reservoir 
which  you  have  referred  to  as  reserved  for  the  north  side 
pumping  division,  but  rented  temporarily  to  other  parties?” 

“Answer :  Yes.” 

“Question:  About  how  much  was  that?” 

The  answer  that  appears  in  the  transcript  is  this: 

“Answer:  They  had  50  acre-feet  of  space,  but  the  space 
was  not  filled,”  and  so  forth. 

That  figure  should  be  50,000  acre-feet,  and  we  would 
like  to  have  that  corrected  accordingly. 

On  page  263  there  is  a  similar  error.  The  question  is : 

“Question:  Did  the  Burley  District  receive  any  bene¬ 
fits  in  1935  and  other  years  from  the  American  Falls 
376  reservoir  other  than  this  50  !aere-feet  of  rented 
water?” 

Again,  the  figure  should  be  50,000  acre-feet. 

On  page  292  there  is  this  question : 

“Question:  "When  you  refer  to  the  saving  of  250,000 
acre-feet  by  this  conservation  plan  in  1935,  does  that  mean 
enough  water  to  cover  250  acres  a  foot  deep?” 

The  question  should  read:  “to  cover  250,000  acres  a 
foot  deep?” 

There  is  another  similar  mistake,  where  the  question 
was  asked  as  to  how  much  water  was  saved  by  this  con¬ 
servation  plan  in  1935,  and  the  answer  as  stated  in  the 
transcript  is  250  acre-feet.  It  should  be  250,000  acre-feet. 

On  page  258 : 

“Question:  Under  conditions  such  as  prevailed  during 
the  storage  season  preceding  the  irrigation  season  of  1935, 
how  much  water  was  saved  by  reason  of  the  contract  with 
the  Idaho  Power  Company  and  the  plan  for  conservation 
of  water  provided  for  therein?” 

The  answer  was: 
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“I  would  sav  about  250,000  acre-feet,”  but  a  mistake  Vas 

t250 
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made  in  transcribing  it  to  read  that  it  was  “about 
acre-feet.” 

That  was  the  mistake,  obviously,  for  later  the  ques 
was  asked: 

“Do  I  understand  that  if  the  power  business  in  the  wi 
continued  to  grow  on  the  Minidoka  Project  and  was  s 
plied  entirely  in  that  way,  the  waste  of  water  for  irri 
tion  would  thereby  increase  to  something  over  41 

377  000  instead  of  250,000  ?” 

The  Court.  Those  corrections  will  be  made. 

Mr.  Prettvman.  That  is  entirely  satisfactory. 

Mr.  Lowe.  There  is  another  error  that  appears  on 
185.  The  question  was  asked: 

“How  much  more  power  is  used  on  the  large  pumps 
on  the  small  pumps?” 

The  answer  is : 

“750  or  755  kilowatts.” 

Now,  what  was  intended  there  was  that  that  is  wha^ 
used  by  the  small  pumps  and  not  that  there  is  that  n 
more  used  by  the  large  pumps  than  by  the  small  pun 
That  is  on  page  185. 

Mr.  Stoutemyer.  I  think  that  is  right.  I  would  like! 
look  it  up. 

Mr.  Lowe.  In  other  words,  if  the  Court  please,  the  t 
amount  used  would  be  the  amount  as  specified  for  the 
pumps  plus  the  amount  specified  for  the  smaller  pump^ 

Mr.  Stoutemyer.  That  is  correct.  The  figure  is  8, 
kilowatts  at  the  large  pumps  plus  755  kilowatts  at  the  si 
pumps,  measured  at  the  pumps,  which  will  have  to  n 
some  allowance  for  losses. 

The  Court.  Very  well;  that  correction  will  be  made 

Mr.  Prettvman.  Your  Honor,  during  the  course  of 
Lyman’s  testimony  the  other  day,  we  requested  that 
present  a  statement,  and  your  Honor  said  it  might  be 
sented  if  the  presented  it  during  the  day.  We  ad  jour 
early,  and  Mr.  Lyman  arrived  just  as  we  left 

378  courtroom.  I  have  in  my  hand  the  original  of 
statement,  just  handed  to  me  by  Mr.  Kirgis,  and 

parties  agree  that  that  may  be  introduced  in  evidence) 
Plaintiff’s  Exhibit  23. 

The  Court.  Very  well;  that  will  be  admitted  in  evideh 
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(Statement  by  Mr.  Lyman  was  marked  as  Plaintiff’s  Ex¬ 
hibit  23  and  received  in  evidence.) 


Opinion  of  the  Court 

The  Court  (O’Donoghue,  J.) :  The  case  has  been  very 
ablv  tried  bv  both  sides  and  verv  ablv  argued  bv  both  sides. 

After  going  over  all  the  pleadings  and  exhibits  and 
listening  to  all  the  testimony  and  the  arguments  of  counsel 
for  both  sides,  the  Court  is  of  the  opinion  that  on  the 
merits  of  the  case  the  decision  should  be  in  favor  of  the 
defendant. 

The  Court  is  much  impressed  with  the  argument  by  the 
defendant  that  the  real  defendant  in  this  case  should  be 
the  Government  of  the  United  States,  because  the  Govern¬ 
ment  of  the  United  States  was  the  party  to  the  contract 
with  the  Hurley  Irrigation  District,  but  the  Court  is  not 
going  to  decide  that  point  in  favor  of  the  defendant;  it 
will  leave  it  in  abeyance,  if  you  will,  or  leave  the  case  stand 
as  it  is. 

There  is  also  much  merit  to  the  suggestion  that  the 
Minidoka  District  should  be  made  a  party  to  this  proceed¬ 
ing.  It  might  be  a  proper  party;  it  might  be  a  necessary 
party;  but  in  either  one  of  those  events  it  might  very  well 
be  admitted,  and  the  Court  will  not  go  to  the  extent  of 
saying  that  the  Minidoka  District  is  an  indispensable  party. 

So,  the  Court  is  not  resting  its  decision  either  on  the 
fact  or  on  the  contention  that  the  United  States 
379  Government  should  be  a  party  defendant  and  that, 
therefore,  the  plaintiff  would  have  no  remedy;  or 
that  the  Minidoka  District  is  an  indispensable  party  and 
that,  therefore,  the  plaintiff’s  hill  should  be  dismissed. 

On  the  merits  of  the  case  the  Court  is  not  going  to 
announce  any  lengthy  opinion.  The  Court  holds  and  finds 
the  facts  to  be  substantially  as  the  defendant  has  con¬ 
tended,  and  the  Court  finds  the  conclusions  of  law  to  be 
substantially  as  the  defendant  has  contended.  That  is,  the 
Court  finds  that  the  plaintiff  is  not  the  owner  of  this  power 
plant  or  of  the  transmission  lines,  for  while  it  has  certain 
rights  in  regard  to  a  certain  amount  of  second  feet  of 
water,  that  does  not  require  that  the  maximum  amount 
should  always  flow  over  the  dam  by  way  of  the  power 
house. 
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In  the  second  place,  the  Court  holds  that  this  is  pretty 
close  to  an  endeavor  on  the  part  of  the  plaintiff  to  enforce 
specifically  a  contract  against  the  defendant  or  against  :he 
United  States.  But  the  most  important  ground  on  which 
the  Court  rests  its  decision  is  that  the  plaintiff  is  seeking 
to  enforce  a  discretionary  action  or  judgment  against  lie 
Secretary  of  the  Interior,  and  that  cannot  be  done.  The 
Secretary  of  the  Interior,  after  due  consideration  of  all 
the  facts  and  circumstances  in  the  case  and  the  law  in¬ 
volved  in  the  case,  has  made  his  findings,  as  required  by 
law,  and  has  said  that  the  profits  are  such  and  such  and 
that  the  net  profits  are  such  and  such.  The  law  is  that  that 
finding  shall  be  final. 

The  Plaintiff,  while  it  says  that  it  is  seeking  to  have 
a  ministerial  act  performed  by  the  defendant,  and  says  that 
the  plaintiff  is  entitled  to  have  that  done  under  the 
380  contract,  under  the  law  in  the  case,  and  under  the 
facts  and  circumstances  of  the  case,  is  really  en¬ 
deavoring,  it  appears  to  the  Court,  to  say  to  the  Secretary 
of  the  Interior,  “You  must  operate  this  plant  in  suck  a 
way  as  to  produce  the  maximum  amount  of  net  profits  for 
me,  the  plaintiff.’’ 

I  do  not  think  that  the  plaintiff  can  do  that  or  that  this 
Court  has  any  right  to  enforce  such  a  duty  upon  the  de¬ 
fendant. 

The  plaintiff  says,  in  effect,  to  the  defendant,  “You  hs.ve 
no  right  to  enter  into  this  contract  with  regard  to  tjhe 
$50,000  to  be  paid  to  the  Black  Canyon  plant.” 

Nevertheless,  the  plaintiff  has  been  receiving  that  power 
and  using  it,  and  the  Minidoka  District  has  likewise  been 
receiving  it  and  using  it.  The  Court  would  really  be  set¬ 
ting  aside  that  contract  that  the  Secretary  of  the  Interior 
entered  into  with  the  Minidoka  District  and  with  the  Idaho 
Power  Company  if  it  granted  the  relief  prayed  for  in  this 
bill. 

This  Court,  likewise,  cannot  suggest  to  or  force  upon  the 
Secretary  the  building  of  a  seventh  unit  there  for  obvious 
reasons.  First  of  all,  there  is  not  the  money.  In  the  sec¬ 
ond  place,  it  is  a  matter  of  discretion  whether  he  might  de¬ 
cide  to  do  so  if  he  received  the  appropriation  for  it,  and 
he  cannot  do  it  unless  he  is  ordered  to  do  so  by  Congress. 

The  Court  holds  that  the  act  which  the  plaintiff  wishes 
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the  defendant  to  do  is  not  a  ministerial  act,  that  it  is  one 
involving  the  exercise  of  discretion  and  judgment,  and 
that,  therefore,  the  Court  cannot  grant  the  prayer  of  plain¬ 
tiff’s  bill,  and  plaintiff’s  bill  must  be  dismissed. 

381  There  is  no  claim  made  here  that  the  defendant  is 
acting  in  an  arbitrary  or  unreasonable  manner  or 

that  he  has  abused  the  discretion  reposed  in  him. 

Accordingly,  counsel  for  the  defendant  may  prepare 
findings  of  fact  in  accordance  substantially  with  the  claims 
of  the  defendant,  and  conclusions  of  law  substantially  in 
accordance  with  the  claims  of  the  defendant,  together  with 
the  judgment  of  the  Court,  submit  them  to  counsel  for  the 
plaintiff,  and  then  to  the  Court. 

Do  vou  want  these  exhibits  returned,  or  do  vou  want 
them  left  with  the  Clerk,  gentlemen?  You  may  want  all 
these  exhibits  before  you  when  you  prepare  your  findings 
of  fact. 

Mr.  Kirgis.  \Ye  would  appreciate  the  opportunity  to  use 
them. 

The  Court.  Perhaps  we  had  better  hold  them  until  the 
findings  of  fact  and  conclusions  of  law  are  prepared.  The 
Clerk  will  hold  them. 

382  Designation  of  Record. 

Filed  August  3  1939 

•  4*  # 

The  Clerk  of  the  Court  will  please  prepare  the  record 
on  appeal,  including  therein  the  following: 

1.  Bill  of  complaint  with  exhibits  thereto. 

2.  Answer  to  Bill  of  complaint  with  exhibits  thereto. 

3.  Plaintiff’s  Exhibit  Xo.  1.  (Original) 

4.  Plaintiff's  Exhibit  Xo.  2.  (Original) 

5.  Plaintiff’s  Exhibit  Xo.  3.  (Original) 

6.  Plaintiff’s  Exhibit  Xo.  6.  (Original) 

7.  Plaintiff’s  Exhibit  Xo.  8.  (a  to  e)  (Original) 

8.  Plaintiff’s  Exhibit  Xo.  14.  (Original) 

9.  Plaintiff’s  Exhibit  Xo.  15.  (Original) 

10.  Plaintiff’s  Exhibit  Xo.  19.  (Original) 

11.  Plaintiff’s  Exhibit  Xo.  20.  (Original) 

12.  Plaintiff’s  Exhibit  Xo.  21.  (Original) 

13.  Plaintiff’s  Exhibit  Xo.  22.  (Original) 

14.  Defendant’s  Exhibit  Xo.  2.  (Original) 
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15.  Defendant’s  Exhibit  No.  4.  (Original) 

16.  Defendant’s  Exhibit  No.  6.  (Original) 

17.  Findings  of  fact,  conclusions  of  law  and  judgmenlt. 

18.  Notice  of  appeal. 

19.  Assignment  of  Errors. 

20.  Order  to  send  original  exhibits  to  United  States  Ccjurt 
of  Appeals  for  the  District  of  Columbia. 

21.  Transcript  of  testimony. 

22.  This  designation. 

E.  BARRETT  PRETTYMAN 

R  S 

RAYMOND  SPARKS. 

Attorneys  for  Plaintiff  (Appellant) 

Service  of  a  copy  of  the  foregoing  acknowledged 
this  3rd  day  of  August,  1939. 

FREDERIC  L.  KIRGIS 
Attorney  for  Defendant. 

Per 

PHINEAS  INDRITZ 
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Defendant's  Designation  of  Record 
Filed  August  10  1939 


In  addition  to  those  portions  of  the  record  designated 
by  the  plaintiff,  the  Clerk  of  the  Court  will  please  include 
the  following  in  preparing  the  record  on  appeal: 

1.  Plaintiff’s  Request  for  Admissions. 

2.  Defendant’s  Response  to  the  Plaintiff’s  Request  for 
Admissions. 

3.  The  preliminary  injunction  granted  at  the  plaintiff’s 
petition  on  March  1,  1937. 

4.  The  order  of  April  19,  1938,  modifying  the  order  I  of 
the  preliminary  injunction. 

5.  Plaintiff’s  Exhibit  No.  4  (Original). 

6.  Plaintiff’s  Exhibit  No.  5  (Original). 

7.  Plaintiff’s  Exhibit  No.  23  (Original). 

8.  Defendant’s  Exhibit  No.  1  (Original). 

9.  Defendant’s  Exhibit  No.  3  (Original). 

10.  Defendant’s  Exhibit  No.  5  (Original). 
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11.  Defendant’s  Exhibit  No.  7  ("Original). 

12.  Defendant’s  Exhibit  No.  8  (Original). 

13.  Defendant’s  Exhibit  No.  9  (Original). 

14.  Defendant’s  Exhibit  No.  10  (Original). 

384  15.  Defendant’s  Exhibit  No.  11  (Original). 

16.  Defendant’s  Exhibit  No.  12  (Original). 

17.  Defendant’s  Exhibit  No.  12-A  (Original). 

18.  This  designation. 

FREDERIC  L.  KIRGIS 
First  Assistant  Solicitor , 
Department  of  the  Interior. 

PHINEAS  INDRITZ 
A  ss  is  taut  Solicitor, 

Department  of  the  Interior. 
Attorneys  for  Defendant  (Appellee) 

Service  of  a  copy  of  the  foregoing  acknowledged  this 
10th  day  of  August,  1939. 

E.  BARRETT  PRETTYMAN 

R  S 

RAYMOND  SPARKS 
Attorneys  for  Plaintiff  ( Appellant ). 


385  District  Court  of  the  United  States  for  the 

District  of  Columbia 

United  States  of  America, 

District  of  Columbia,  ss: 

I,  Charles  E.  Stewart,  Clerk  of  the  District  Court  of  the 
United  States  for  the  District  of  Columbia,  hereby  certify 
the  foregoing  pages  numbered  from  1  to  384,  both  inclusive, 
to  be  a  true  and  correct  transcript  of  the  record,  according 
to  directions  of  counsel  herein  hied,  copies  of  which  are 
made  part  of  this  transcript,  in  cause  No.  61052  in  Equity, 
wherein  Burley  Irrigation  District,  a  corporation,  is  Plain- 
titf  and  Harold  L.  lekes,  Secretary  of  the  Interior,  is  De¬ 
fendant,  as  the  same  remains  upon  the  hies  and  of  record 
ii  said  Court. 
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In  Testimony  Whereof,  I  hereunto  subscribe  my  ^iame 
and  affix  the  seal  of  said  Court,  at  the  City  of  Washington, 
in  said  District,  this  25th  day  of  September,  1939. 

C.  E.  STEWART, 

(Seal)  Clerk. 

38(5  Endorsed:  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Filed  Sep  25  1939  Joseph 
W.  Stewart,  Clerk 

In  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia 
No.  7522 

Buri.ey  Irrigation  District,  a  corporation,  Appellant 

vs. 

Harold  L.  Ickes,  Secretary  of  the  Interior,  Appellee 

Stipulation 

It  is  hereby  this  25  day  of  September,  1939,  stipul 
and  agreed  by  and  between  counsel  for  the  parties  hereto, 
that  the  following  documents,  constituting  all  the  exh 
certified  to  this  Court  in  the  original,  be  eliminated  1 
the  printed  transcript  of  record  and  not  printed: 

Plaintiff’s  Exhibits  Nos.  1,  2,  3,  4,  5,  6,  S(a  to  e),  1-^ 

19,  20,  21,  22  and  23. 

Defendant’s  Exhibits  Xos.  1  to  12(a),  inclusive. 

All  the  rest  and  remainder  of  the  record  certified  to 
Court  by  the  Clerk  of  the  District  Court  of  the  Ui 
States  for  the  District  of  Columbia,  shall  be  include 
the  printed  transcript  of  record  in  this  proceeding. 

E.  BARRETT  PRETTY  MAX 

R  S 

RAYMOND  SPARKS 
Attonuys  for  Appellant 

FREDERIC  L.  KIRGIS 
per  PlIIXEAS  IXDRITZ 

R  S 

PlIIXEAS  IXDRITZ 

R  S 

Attorneys  for  Appellee 
Endorsed  on  Cover:  Xo.  7522  Burley  Irrigation  Dis¬ 
trict,  Appellant,  vs.  Ickes  &e.  United  States  Court  of  Ap¬ 
peals  for  the  District  of  Columbia  Filed  Sep  25  ^939 
Joseph  W.  Stewart,  Clerk 
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IN  THE 


©mteb  States  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA. 


October  Term,  1939. 


No.  7522,  Special  Calendar. 


Burley  Irrigation  District,  a  Corporation,  Appellant, 

v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 


Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Columbia. 


BRIEF  FOR  APPELLANT. 


JURISDICTIONAL  STATEMENT. 

This  is  an  appeal  from  a  judgment  dismissing  the 
complaint  in  an  equity  proceeding  in  the  District  Court 
of  the  United  States  for  the  District  of  Columbia, 
which  court  had  jurisdiction  of  the  proceeding  under 
the  provisions  of  Title  18,  Chapter  3,  Sections  41  to 
101,  inclusive,  of  the  1929  District  of  Columbia  Code. 


o 


This  court  has  jurisdiction  upon  appeal  to  review  the 
judgment  in  question,  under  the  provisions  of  Title 
18,  Chapter  2,  Section  26  of  the  1929  District  of  Co¬ 
lumbia  Code. 

The  bill  of  complaint  prayed  an  injunction  against 
the  Secretary  of  the  Interior  in  his  official  capacity. 
(Complaint,  R.  p.  1  et  seq.)  The  suit  was  dismissed  by 
the  lower  court.  (R.  p.  208) 

OPINION  OF  THE  COURT  BELOW. 

The  opinion  of  the  lower  court  is  set  out  in  the 
printed  Transcript  of  Record  at  page  326. 

STATEMENT  OF  CASE. 

Construction. 

The  Minidoka  reclamation  project  for  the  irrigation 
of  certain  lands  in  Cassia  and  Minidoka  counties  in 
the  State  of  Idaho  was  approved  by  the  Secretary  of 
the  Interior  in  1904.  The  project  then  consisted  of 
two  units,  the  pumping  division,  located  on  the  south 
side  of  Snake  River  and  now  known  as  the  Burley 
Irrigation  District,  Appellant  (plaintiff  below),  and 
the  gravity  division,  located  on  the  north  side  of  Snake 
River  and  now  known  as  the  Minidoka  Irrigation  Dis¬ 
trict.  (PI.  Exhibit  No.  1,  pp.  151,  156)  The  lands  in 
the  Burley  district  are  irrigated  by  water  diverted 
from  Snake  River  at  Minidoka  Dam,  conveyed  by  grav¬ 
ity  to  three  pumping  stations  some  twelve  miles  from 
the  dam  and  there  lifted  to  the  level  of  the  lands  in  the 
Burley  district  by  pumps  operated  by  electric  power. 
(PI.  Exhibit  No.  1,  p.  156) 

The  Minidoka  Dam,  built  primarily  as  a  diversion 
dam,  was  completed  in  1906  and  is  essential  to  both 


units  or  districts.  (PI.  Exhibit  No.  1,  p.  151)  The 
dam  lies  across  Snake  River  some  few  miles  above  the 
project.  It  was  constructed  with  penstocks  or  open¬ 
ings  for  use  in  supplying  water  for  the  generation  of 
power  at  the  power  plant,  the  construction  of  which 
was  begun  in  1908.  (PI.  Exhibit  No.  1,  pp.  151,  156, 
157)  The  power  plant,  constructed  almost  entirely  for 
the  use  of  the  pumping  division,  is  now  equipped  with 
six  generating  units  the  first  of  -which  was  completed 
in  1909,  and  the  last  in  1926.  (PI.  Exhibit  No.  1,  pp. 
151,  152,  156)  The  construction  of  a  seventh  generat¬ 
ing  unit  at  the  power  plant  has  been  authorized  by 
Congress  and  the  funds  have  been  appropriated  there¬ 
for.  (R.  pp.  188,  189) 

Board  of  Review — Construction  Charges. 

In  1915,  under  authority  of  the  Act  of  August  13, 
1914  (38  Stat.  690,  Title  43  U.  S.  C.  373),  and  pursuant 
to  an  order  of  January  30,  1915,  Secretary  Lane  ap¬ 
pointed  a  number  of  local  boards  of  review  and  a  cen¬ 
tral  board  of  review.  The  local  boards  were  instructed 
to  examine  the  statement  of  the  entire  cost  of  a  recla¬ 
mation  project  as  shown  on  the  books  of  the  Reclama¬ 
tion  service,  and  to  analyze  each  item  of  the  statement, 
and  to  investigate  and  report  to  the  Secretary  of  the 
Interior  in  order  to  aid  him  to  determine  the  just  and 
equitable  amount  to  be  collected  from  the  respective 
units  of  the  project.  The  board  of  review  for  the 
Minidoka  project  included  a  representative  of  each 
unit.  The  board  reviewed  thoroughly  each  item  of 
cost  of  the  project  shown  on  the  books  and  unani¬ 
mously  made  definite  recommendations  as  to  the  divi¬ 
sion  thereof.  The  recommendations  were  approved  by 
the  central  board  of  review  and  were  adopted  by  the 
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'  Secretary.  The  board  recommended  that  the  cost  of 
the  power  plant  be  charged  against  the  lands  in  the 
two  units  of  the  project  on  the  basis  of  peak  demands 
for  power  for  irrigation  purposes.  That  is,  95.6  per 
cent  of  the  cost  of  the  power  plant  was  charged  against 
the  lands  in  the  pumping  unit  (now  Burley  Irrigation 
District)  and  4.4  per  cent  against  the  lands  in  the  grav¬ 
ity  unit.  (PI.  Exhibit  No.  1,  pp.  152,  157,  158)  The 
transmission  lines  were  charged  against  the  two  units 
in  approximately  the  same  proportions.  (PL  Exhibit 
No.  1,  p.  18)  Upon  the  basis  of  these  and  other  alloca¬ 
tions  of  costs,  the  total  amount  chargeable  against  the 
lands  in  the  pumping  unit  (Burley  District)  was 
$2,785,307,  which  was,  under  the  Reclamation  Law,  to 
be  returned  to  the  United  States  by  the  water  users 
therein.  Upon  this  determination  of  the  costs  to  be 
charged  against  the  land,  the  charges  per  acre  were 
indicated  at  $56.50  per  acre  for  public  lands  and  $57.50 
for  private  lands. 

These  recommendations,  allocations  and  findings  of 
the  board  were  approved  by  the  central  board  of  re¬ 
view.  And,  on  November  3,  1915,  Secretary  Lane  is¬ 
sued  a  public  notice  specifying  the  lands  irrigable  in 
the  pumping  unit,  the  limit  of  area  per  entry  on  public 
i  lands  therein,  the  charges  to  be  paid  for  each  irrigable 
acre  and  the  number  of  annual  installments  in  which 
the  charges  were  to  be  paid.  In  the  notice,  the  charges 
for  each  irrigable  acre  were  fixed  at  $56.50  per  acre 
for  public  lands  and  $57.50  per  acre  for  lands  in  pri¬ 
vate  ownership,  as  recommended  by  the  board  of  re¬ 
view.  Thereafter,  all  entrymen  and  landowners  in  the 
pumping  unit  executed  water-right  contracts,  on  forms 
prescribed  by  the  Secretary  of  the  Interior,  agreeing 
to  pay  the  respective  charges  per  acre,  as  set  forth 
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above,  and  annual  charges  for  operation  and  main¬ 
tenance.  By  virtue  of  a  contract,  dated  March  15, 
1926,  between  the  United  States  and  the  Burley  Irri¬ 
gation  District,  the  latter  took  over  the  operation  of 
the  pumping  unit  of  the  project’s  irrigation  system 
and  assumed  the  indebtedness  and  obligations  of  the 
entry  men  and  landowners  in  that  unit,  incurred  under 
the  individual  water-right  contracts.  (PI.  Exhibit  No. 
1,  pp.  158,  159,  160  and  165) 

Generation  of  Power. 

Early  in  the  life  of  the  project,  electric  energy  gen¬ 
erated  at  the  power  plant,  in  excess  of  the  amount  re¬ 
quired  for  the  pumping  of  water  for  the  irrigation  of 
lands  in  the  pumping  unit,  was  sold  to  residents  on  the 
project  and  in  towms  adjacent  thereto  for  commercial 
purposes.  Since  1915,  the  sale  of  such  surplus  energy 
for  commercial  uses  has  resulted  in  a  profit  over  and 
above  all  expenses  of  operation  and  all  needed  new 
construction  or  improvements  to  the  power  system. 
(R.  pp.  16,  99  par.  20;  PI.  Exhibit  No.  1,  p.  160)  Out 
of  these  profits,  $300,000  has  been  reserved  and  ex¬ 
pended  by  the  Secretary  for  the  purchase  and  installa¬ 
tion  at  the  Minidoka  power  plant  of  machinery,  includ¬ 
ing  the  sixth  generating  unit,  a  switch-yard  and  an  in¬ 
terconnecting  substation,  for  the  purpose  of  increas¬ 
ing  the  power  output  of  the  power  plant.  (R.  pp.  14, 
99  par.  16;  PL  Exhibit  No.  1,  pp.  164  and  167) 

On  December  5,  1924,  an  Act  was  approved  (43 
Stats.  701,  Title  43  U.  S.  C.  501)  authorizing  the  dis¬ 
position  of  power  plant  profits,  section  4,  subsection  I 
of  which  provides  that: 

“Whenever  the  water  users  take  over  the  care, 
operation  and  maintenance  of  a  project,  or  a  divi- 
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sion  of  a  project,  the  total  accumulated  net  profits, 
as  determined  by  the  Secretary,  derived  from  the 
operation  of  project  power  plants  *  *  *,  shall 
be  credited  to  the  construction  charge  of  the  proj¬ 
ect,  or  a  division  thereof,  and  thereafter  the  net 
profits  from  such  sources  may  be  used  by  the  water 
users  to  be  credited  annually,  first,  on  account  of 
project  construction  charge,  second,  on  account  of 
project  operation  and  maintenance  charge,  *  * 

A  subsequent  Appropriation  Act,  approved  May  10, 
1926  (44  Stats.  480),  specifically  directed  the  disposi¬ 
tion  of  such  profits  derived  from  the  operation  of  the 
Minidoka  power  plant,  and  provided  that  the  accumu¬ 
lated  net  profits  as  determined  by  the  Secretary  from 
the  operation  of  the  project  power  plants  should  be 
applied  in  the  payment  of  water-right  charges  due  the 
United  States  by  any  irrigation  district  to  whose  bene¬ 
fit  such  accumulated  profits  should  equitably  accrue 
in  the  judgment  of  the  Secretary,  whose  decision 
should  be  conclusive.  It  will  be  remembered  that  Bur¬ 
ley  Irrigation  District  had  assumed  the  construction 
charges  and  other  obligations  incurred  under  the 
water-right  contracts  of  the  entrymen  and  landowners 
in  the  pumping  unit,  by  virtue  of  a  contract  with  the 
United  States  dated  March  15,  1926.  (Def.  Exhibit 
No.  6;  PL  Exhibit  No.  1,  p.  165) 

Ownership  of  the  Power  System. 

Thereafter,  on  March  14,  1927,  Secretary  of  the  In¬ 
terior  Work,  after  representations  by  the  two  districts, 
determined  that  the  profits  from  the  sale  of  power 
should  be  credited  to  the  two  districts  in  the  propor¬ 
tions  of  95.6  per  cent  to  Burley  Irrigation  District 
and  4.4  per  cent  to  Minidoka  District.  (PI.  Exhibit 
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No.  1,  pp.  166,  167)  The  Secretary  referred  to  the 
recommendations  of  the  board  of  review  in  1915  and 
their  adoption  and  use  by  the  then  Secretary  in  “  fix¬ 
ing  the  construction  charges  of  the  two  districts,”  and 
concluded  that  “the  Burley  district  owns  95.6  per  cent 
of  the  power  plant  and  the  Minidoka  district  the  re¬ 
mainder,  or  4.4  per  cent.”  Two  years  later,  March  2, 
1929,  upon  a  petition  by  the  Minidoka  District  for  a 
reconsideration  of  the  decision  of  March  14,  1927,  Sec¬ 
retary  West  refused  to  reconsider  or  reverse  the  ac¬ 
tion  of  his  predecessor.  (PI.  Exhibit  No.  1,  pp.  168, 
169) 

In  July,  1929,  the  Minidoka  District  renewed  its  re¬ 
quests  for  reconsideration  by  filing  a  petition  with  the 
new  incumbent  Secretary,  Hon.  Ray  Lyman  Wilbur. 
(PI.  Exhibit  No.  1,  p.  170)  Shortly  thereafter,  a  com¬ 
mittee,  known  as  the  Rothrock  Committee,  was  ap¬ 
pointed  by  an  Acting  Secretary  “to  consider  the  ratio 
of  ownership  by  the  Minidoka  and  Burley  districts  in 
the  Minidoka  irrigation  project  and  the  ratio  of  par¬ 
ticipation  of  the  two  districts  in  the  proceeds  of  power 
profits.”  (PI.  Exhibit  No.  1,  pp.  44,  170)  The  Com¬ 
mittee  undertook  to  redetermine  the  respective  owner¬ 
ship  of  the  two  districts  in  the  power  system  and,  in 
its  report  to  the  Secretary,  stated  that  the  ownership 
of  the  Burley  Irrigation  District  in  the  power  system 
was  only  72.7  per  cent  and  that  profits  should  be  dis¬ 
tributed  on  that  basis.  (PI.  Exhibit  No.  1,  pp.  170, 
171)  While  the  Committee’s  report  was  still  before 
the  Secretary,  the  Burley  Irrigation  District  filed  suit 
in  the  Supreme  Court  of  the  District  of  Columbia  to 
enjoin  him  from  reconsidering  the  ratio  of  ownership 
of  the  two  districts  in  the  “power  features”  of  the 
Minidoka  project  and  the  division  of  credits  and  dis- 
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tribution  of  the  power  profits  as  between  the  two  dis¬ 
tricts.  (R.  pp.  19,  101  par.  26)  The  trial  court  gave 
judgment  for  the  plaintiff,  held  that  the  shares  of  the 
districts,  both  past  and  future,  in  profits  from  the  sale 
of  energy  generated  at  the  power  plant  follow  the 
respective  ownership  in  the  plant,  which  was  in  the 
proportion  of  95.6  per  cent  in  the  Burley  District  and 
4.4  per  cent  in  the  Minidoka  District,  and  enjoined 
the  distribution  of  profits  upon  any  other  basis.  (PI. 
Exhibit  No.  1,  pp.  173,  174)  Upon  appeal,  this  Court 
affirmed  the  decree  of  the  lower  court  and  held  that 
property  rights  in  the  power  plant  had  vested  in  the 
plaintiff  and  that  the  Secretary  could  not  interfere 
with  or  destroy  such  rights  by  attempting  to  reverse 
or  revoke  the  action  of  his  predecessors.  Wilbur  v. 
Burley  Irrigation  District,  58  Fed.  (2d)  871,  61  App. 
D.  C.  145. 

Each  year  up  to  December  31, 1934,  profits  from  the 
sale  of  power  on  the  Minidoka  project  for  commercial 
purposes,  in  the  aggregate  of  $930,892.65,  were  cred¬ 
ited  to  the  two  districts  in  the  foregoing  proportions. 
(R.  pp.  16,  99  par.  20) 

The  Water  Rights. 

At  this  point,  it  is  necessary  to  understand  the 
nature  and  sources  of  the  rights  to  water  used  on  the 
project  for  both  irrigation  and  power  purposes. 

On  June  20,  1913,  in  an  action  brought  to  determine 
the  disposition  of  the  waters  of  Snake  River,  in  which 
the  Secretary  of  the  Interior  and  others  were  parties, 
the  Fourth  Judicial  District  Court  of  the  State  of 
Idaho  adjudged  and  decreed  the  rights  to  such  waters. 
This  decree  is  commonly  referred  to  as  the  “Foster 
Decree.”  Several  rights  were  decreed  for  the  irriga- 
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tion  of  lands  in  the  Minidoka  project,  of  which  the  fol¬ 
lowing-  is  typical  as  to  language : 

“Right  No.  6 

That  the  defendant,  the  Secretary  of  the  In¬ 
terior  of  the  United  States  and  his  successors  in 
office,  is  hereby  awarded  the  use  of  the  waters 
of  the  natural  flow  of  Snake  River,  diverted  at 
the  Minidoka  Dam  for  use  on  the  lands  lying  un- 
der  the  canals  of  the  Minidoka  and  Cassia  Coun¬ 
ties,  Idaho,  in  the  following  amount  from  August 
6,  1908;  1,000  second-feet,  hereby  designated  as 
Right  No.  6.”  (R.  p.  196  par.  56;  PL  Exhibit  No. 
2,  pp.  28,  32) 

In  this  decree,  rights  to  the  use  of  water  for  the  gen¬ 
eration  of  power  on  the  Minidoka  project  were  decreed 
in  exactly  the  same  way  as  were  the  water-rights  for 
irrigation  uses.  Right  No.  9  provided: 

“Right  No.  9 

That  the  defendant,  the  Secretary  of  the  In¬ 
terior  of  the  United  States  and  his  successors  in 
office,  is  hereby  awarded  the  use  of  the  waters  of 
the  natural  flow  of  Snake  River  at  Minidoka  Dam 
for  power,  light,  manufacturing  and  pumping  pur¬ 
poses  in  the  following  amount  and  from  the  fol¬ 
lowing  date :  2,500  second-feet  from  June  15,  1909, 
and  200  second-feet  from  July  1, 1912.  Said  water 
to  be  returned  to  Snake  River  below  the  Minidoka 
Dam  after  being  used  for  said  power  purposes, 
and  hereby  designated  as  Right  No.  9.”  (R.  p. 

196  par.  56  ;  PI.  Exhibit  No.  2,  p.  33) 

Subsequently,  in  June,  1929,  a  similar  action  for  the 
same  purpose  was  heard  in  the  Federal  District  Court 
for  the  District  of  Idaho,  Eastern  Division,  in  which 
the  Woodville  Canal  Company  was  plaintiff  and  Clark 
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and  Edwards  Canal  and  Irrigation  Company  and 
others  were  defendants.  Among  the  other  parties  to 
this  action  were  the  Secretary  of  the  Interior,  the  Bur¬ 
ley  Irrigation  District  and  the  Minidoka  Irrigation 
District.  (PI.  Exhibit  No.  2,  p.  3)  The  decree  in  this 
action,  commonly  referred  to  as  the  “Woodville  De¬ 
cree”,  provided  in  part: 

“*  *  *  that  the  said  Foster  Decree  is  hereby 
made  a  part  of  this  Decree  and  all  the  provisions 
thereof  are  hereby  declared  to  be  binding  upon  all 
the  parties  to  this  action  *  *  (R.  p.  196  par. 

56;  PI.  Exhibit  No.  2,  p.  27) 

Later,  on  June  22,  1932,  in  a  similar  action  brought 
in  the  Federal  District  Court  of  the  District  of  Idaho, 
Southern  Division,  the  rights  decreed  to  the  Secretary 
and  his  successors  in  the  Foster  Decree  were  awarded 
to  the  United  States  and  its  successors.  (R.  p.  196 
par.  56;  PI.  Exhibit  No.  3,  pp.  10,  11)  Continuously 
for  a  period  of  more  than  21  years,  up  to  October  1, 
1934,  such  portion  of  the  2700  second-feet  of  water  so 
decreed  for  power  generation  as  was  necessary  to  sup¬ 
ply  the  power  demands  on  the  whole  project  during 
the  non-irrigation  season,  was  used  for  that  purpose 
at  the  Minidoka  power  plant.  (R.  pp.  23,  101  par.  30) 

The  New  Plan. 

Then,  effective  October  1,  1934,  the  Secretary 
adopted  a  new  plan  purporting  to  effect  a  conserva¬ 
tion  of  water.  Prior  to  that  date,  negotiations  were 
carried  on  between  the  Secretary’s  agents  and  the 
Idaho  Power  Company  for  the  consumation  of  a  plan 
whereby  the  water,  theretofore  decreed  and  used  for 
power  purposes  at  the  Minidoka  power  plant,  would 
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be  withheld  and  stored  in  American  Falls  reservoir 
during  the  non-irrigation  season,  and  the  power  there¬ 
tofore  generated  at  the  Minidoka  power  plant  by  the 
use  of  such  water  would  be  displaced  by  power  brought 
in  from  the  Idaho  Power  Company.  The  plan  also 
contemplated  the  extension  for  twenty-five  years  of  a 
contract,  executed  in  1930  (PI.  Exhibit  No.  6),  by 
which  the  Company  had  been  receiving,  during  the 
non-irrigation  season,  all  the  surplus  power  generated 
at  the  Government’s  Black  Canyon  Power  Plant 
(some  250  miles  distant)  at  a  cost  of  $600.00  per 
month.  Furthermore,  it  was  decided  to  pay  $50,000 
per  year  to  the  United  States  on  the  theory  of  com¬ 
pensating  the  latter  for  the  “use  and  disuse”  of  its 
power  plants. 

Pending  these  negotiations,  in  September,  1934,  one 
B.  E.  Stoutemeyer,  agent  of  the  defendant,  submitted 
to  the  water  users  of  Snake  River  Valley  two  proposi¬ 
tions.  The  first  proposed  the  assessment  of  $50,000 
against  “the  parties  who  receive  the  benefit  of  the 
water  saved,  in  proportion  to  their  respective  rights 
in  the  (American  Falls)  reservoir.”  The  alternative, 
Number  2,  proposed  that,  out  of  the  power  brought  in 
to  the  project  by  the  Idaho  Power  Company  enough 
would  be  sold  by  the  government  to  the  Minidoka  Dis¬ 
trict  to  supply  the  requirements  of  consumers  in  that 
district  up  to  double  the  amount  of  power  theretofore 
used,  “the  district  guaranteeing  the  payment  of 
$50,000  per  year  for  such  power.”  This  proposal 
pointed  out  that  the  “present  net  collections  from 
power  sales  in  the  Minidoka  district  are  understood  to 
be  approximately  $50,000  per  year.”  Proposition 
Number  2  was  adopted  by  the  advisory  board  of  the 
American  Falls  Reservoir  District,  but  with  a  reserva- 
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tion  to  “fall  back’’  on  Number  1  if  Number  2  should 
fail  either  on  account  of  rejection  by  the  Minidoka 
District  or  “on  account  of  a  decision  of  the  courts 
that  the  power  contract  with  the  Minidoka  District  is 
invalid  or  beyond  the  power  of  the  Secretary.”  Mini¬ 
doka  District  accepted  Number  2.  Appellant,  the  Bur¬ 
ley  District,  had  no  rights  in  American  Falls  Reser¬ 
voir,  no  representation  on  the  advisory  board  and 
could  not  vote  at  the  meeting.  It  protested  against 
the  adoption  of  proposition  Number  2,  but  without 
avail.  (R.  pp.  25-29,  102  pars.  34,  35) 

The  Contracts — Operation  of  the  Plan. 

Thereafter,  the  new  plan  was  carried  into  effect  by 
the  execution  of  a  contract  between  the  Secretary  and 
the  Minidoka  District  on  January  1,  1935  (R.  pp.  32, 
102  par.  36;  R.  pp.  86-93),  and  a  contract  between  the 
Secretary  and  the  Idaho  Power  Company,  in  May, 
1935,  effective  as  of  October  1,  1934.  (R.  pp.  23,  101 
par.  31;  R.  pp.  71-79) 

The  contract  with  the  Minidoka  District  provided,  in 
effect,  that  out  of  the  power  delivered  to  the  project 
by  the  Idaho  Power  Company,  the  government  would 
sell  sufficient  to  the  Minidoka  District  to  meet  the 
power  demands  of  consumers  in  that  district,  up  to 
double  the  amount  theretofore  used  in  the  district  for 
commercial  power  purposes.  Out  of  the  receipts  from 
the  sale  of  this  power  to  consumers,  the  district  guar¬ 
anteed  the  payment  of  $50,000  per  year  to  the  United 
States  “for  the  use  and  disuse  of  its  power  plants.” 
The  contract  further  provided,  that  “in  the  event  that 
the  courts  should  decide  that  the  Secretary  may  not 
discontinue  or  reduce  the  non-irrigation  season  use  of 
the  power  plant  at  Minidoka  Dam  without  compensa- 
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tion  to  the  water  users  of  the  Burley  Irrigation  Dis¬ 
trict,  then  either  of  the  parties  hereto  may  terminate 
this  contract  by  notice  in  writing  to  the  other  party 
hereto.”  (R.  pp.  86-93) 

The  contract  with  the  Idaho  Power  Company  pro¬ 
vided  for  the  delivery  by  the  Company  to  the  Minidoka 
project,  of  not  to  exceed  10,000  kilowatts  of  electric 
energy  during  the  non-irrigation  season,  that  is,  from 
October  1,  to  April  1,  of  each  year,  and  7,500  kilowatts 
during  the  irrigation  season,  of  which  the  power  in 
excess  of  4,000  kilowatts  is  breakdown  power.  No 
money  payments  were  provided  for  this  power.  The 
considerations  moving  to  the  Company,  as  recited  in 
the  contract,  and  characterized  by  the  president  of  the 
Company  as  inducements  which  led  the  Company  to 
enter  into  the  agreement  (R.  p.  268),  are: 

(1)  The  vital  interest  of  the  Company  in  water  con¬ 
servation  ; 

(2)  The  promise  of  the  United  States  not  to  con¬ 
struct  additional  competitive  government  power 
facilities  at  the  American  Falls ; 

(3)  The  extension  for  twenty-five  years  of  the  1930 
Black  Canyon  contract  between  the  Company 
and  the  United  States; 

(4)  Receipt  by  the  Company,  free,  of  large  amounts 
of  power  generated  at  the  Minidoka  power 
plant  during  the  irrigation  season.  (Def.  Ex¬ 
hibit  No.  2) 

The  Black  Canyon  contract  with  the  Idaho  Power 
Company,  executed  in  April,  1930,  which  was  extended 
by  and  to  run  concurrently  with,  the  1935  contract 
(R.  p.  276),  provided  for  the  delivery  to  the  Company 
during  the  non-irrigation  season  of  all  surplus  energy 
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generated  at  the  Black  Canyon  plant,  at  a  price  of 
$600  per  month,  and  for  the  operation  of  the  plant  by 
the  Company,  if  it  so  desired,  at  full  capacity  during 
the  non-irrigation  season.  (PL  Exhibit  No.  6) 

Under  this  1930  contract  the  Idaho  Power  Company 
received  the  following  amounts  of  power  from  the 
Black  Canyon  plant  in  1934  (note:  before  the  execution 
of  the  1935  contract  relating  to  the  power  situation  at 
Minidoka)  (PL  Exhibit  No.  8(a) : 

Total  output  of 

Black  Canyon  plant  To  Idaho  Power 


1934 

(Kilowatt  hours) 

Company  (KWH) 

January 

o,0oo,4o3 

4,803,889 

February 

4,537,317 

4,320,362 

March 

5,285,751 

5,108,283 

October 

2,821,807 

2,383,414 

November 

2,972,963 

2,692,954 

December 

2,616,737 

2,364,208 

In  1935  the  Idaho  Power  Company  received  the  fol¬ 
lowing  amounts  of  power  from  Black  Canyon  (PL  Ex¬ 
hibit  No.  8(b)) : 


1935 

Total  Output  (KWH) 

To  Idaho  Power 
Company  (KWH) 

January 

3,244,372 

2,993,406 

February 

3,471,061 

3,273,683 

March 

4,686,038 

4,449,349 

October 

1,357,471 

774,337 

November 

3,189,235 

2,988,217 

December 

2,223,769 

2,006,453 

In  the  execution  of  the  new  plan,  the  Minidoka  power 
plant  was  closed  down  during  the  non-irrigation  or 
winter  season,  by  reason  of  the  withholding  of  the 
water  theretofore  decreed  and  used  for  the  generation 
of  power  at  the  plant.  (R.  p.  182,  par.  26)  The  water 


thus  withheld  is  stored  in  American  Falls  Reservoir. 
(R.  p.  188,  par.  39)  Furthermore,  upon  the  expiration 
of  its  lease  in  1935  of  50,000  acre-feet  of  storage  space 
in  American  Falls  Reservoir,  for  irrigation  use,  ap¬ 
pellant  was  not  permitted  to  renew  the  lease  because 
of  its  refusal  to  approve  the  new  plan.  (R.  pp.  292, 
293) 

In  accordance  with  the  plan  the  appellee  Secretary, 
in  March,  1936,  promulgated  findings  of  the  net  profits 
from  sales  of  power  on  the  whole  project,  and  adja¬ 
cent  towns,  for  the  year  1935,  and  as  a  part  of  such 
findings  proposed  to  credit  the  following  sums  derived 
from  such  sales  in  1935: 

To  Burley  Irrigation  District  $63,807.51. 

To  Black  Canyon  Power  Plant  $50,000.00. 

To  Minidoka  Irrigation  District  $5,321.27. 

(R.  pp.  35,  36,  105-110,  pars.  41,  42)  Each  year,  prior 
to  the  adoption  of  the  new  plan,  such  profits  from  the 
sale  of  power  on  the  whole  project  and  adjacent  towns 
were  credited  to  the  appellant  in  the  proportion  of 
95.6  per  cent  and  to  the  Minidoka  District  4.4  per  cent, 
in  accordance  with  findings  of  the  predecessors  of  the 
appellee  and  the  mandates  of  the  courts.  (R.  pp.  16, 
99,  par.  20;  PI.  Exhibit  No.  1,  pp.  173,  174;  Wilbur  v. 
Burley  Irrigation  District,  58  F.  (2d)  871,  61  App. 
D.  C.  145) 

On  March  28,  1936,  appellant  institued  this  action  to 
enjoin  the  wrongful  acts  of  the  appellee.  In  March, 
1937,  a  temporary  injunction  was  granted  enjoining 
the  appellee  from  crediting  or  distributing  the  profits 
from  the  sales  of  power  on  the  Minidoka  project,  ex¬ 
cept  in  the  proportion  of  95.6  per  cent  to  the  Burley 
Irrigation  District,  and  4.4  per  cent  to  the  Minidoka 
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District.  (R.  pp.  152,  153)  This  order  was  modified 
in  April,  1938.  (R.  p.  153)  Upon  the  trial  in  March, 
1939,  the  lower  court  dismissed  the  action  and  the 
plaintiff  appealed.  The  judgment  of  the  lower  court 
provides  that  the  temporary  injunction,  as  modified, 
shall  continue  in  force  pending  apeal.  (R.  p.  208) 

STATUTES  INVOLVED. 

The  statutes  or  relevant  parts  thereof,  involved  in 
this  appeal  are  set  out  in  the  Appendix  hereto. 

STATEMENT  OF  POINTS. 

1.  Appellant  is  the  beneficial  and  equitable  owner  of 
the  power  plant  at  Minidoka  Dam  to  the  extent  of  95.6 
per  cent,  thereof. 

2.  Appellant  is  the  beneficial  and  equitable  owner  of 
the  power  distribution  system  on  the  Minidoka  Proj¬ 
ect  to  the  extent  of  95.6  per  cent  thereof. 

3.  The  water-rights  decreed  for  power  purposes  by 
the  courts  having  jurisdiction  thereof,  are  appurte¬ 
nances  to  the  Minidoka  power  plant  and  to  the  lands 
in  the  Southside  Pumping  Division  (Burley  District) 
of  the  Minidoka  Project. 

4.  Appellant  is  the  beneficial  and  equitable  owner  of 
the  water-rights  decreed  for  power  purposes  at  Mini¬ 
doka  Dam  by  courts  having  jurisdiction  thereof. 

5.  Appellant,  as  the  agent  and  representative  of  the 
water  users,  acquired  rights  in  the  power  plant,  dis¬ 
tribution  system,  irrigation  system  and  water-rights 
by  reason  of  the  Public  Notice  of  November  3,  1915, 
the  water  right  applications  signed  by  the  water  users 
and  the  Act  of  Congress  approved  December  5,  1924, 


43  Stats.  701,  Title  43,  U.  S.  C.  501,  commonly  known 
as  the  Fact  Finders  Act. 

6.  Appellee  has  no  right  or  authority  to  withhold, 
without  notice,  hearing  or  compensation,  the  water 
decreed  for  power  purposes  at  Minidoka  Dam. 

7.  Appellee  illegally  failed  to  turn  down  to  the  Mini¬ 
doka  power  plant,  the  2700  second-feet  of  water  de¬ 
creed  for  power  purposes  or  so  much  thereof  as  is 
necessary  to  generate  sufficient  power  to  meet  the 
power  demands  on  the  Minidoka  Project. 

S.  Appellee  could  not  use  the  distribution  system  to 
distribute  power  brought  into  the  Project  to  take  the 
place  of  power  that  could  and  should  have  been  gen¬ 
erated  at  said  power  plant  and  give  to  the  power 
brought  into  the  Project  a  different  status  than  power 
generated  at  said  power  plant. 

9.  The  power  delivered  by  the  Idaho  Powder  Com¬ 
pany  to  the  Minidoka  Project  is  not  in  exchange  for 
power  from  the  Black  Canyon  power  plant. 

10.  The  consideration  passing  to  the  Idaho  Power 
Company  for  the  power  delivered  by  it  to  the  Minidoka 
Project  was  as  set  forth  in  the  contract  of  1935  be¬ 
tween  the  United  States  and  the  said  Company  and 
was  not  an  exchange  of  power  from  the  Black  Canyon 
power  plant. 

11.  Appellee  has  no  authority  to  credit  to  the  Black 
Canyon  power  plant  any  of  the  receipts  from  the  sale 
of  commercial  power  on  the  Minidoka  Project. 

12.  The  receipts  from  the  sale  of  commercial  power 
on  the  Minidoka  Project,  including  both  that  actually 
generated  by  the  Minidoka  power  plant  and  that 
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brought  into  the  Project  in  lieu  of  power  which  would 
have  been  generated  by  said  power  plant  if  2700  sec¬ 
ond-feet  of  water  had  passed  through  the  said  plant, 
are  impressed  with  a  trust  in  favor  of  the  Appellant. 

13.  Appellant  is  entitled  to  95.6  per  cent  of  the 
profits  from  the  sale  of  commercial  power  actually 
generated  at  the  Minidoka  power  plant  and  from  the 
sale  of  power  brought  into  the  Project  in  lieu  of  power 
which  would  have  been  generated  by  said  power  plant 
if  2700  second-feet  of  water  had  passed  through  the 
said  plant. 

14.  The  judgment  and  the  facts  found  by  the  court 
1  in  Burley  Irrigation  District  v.  Wilbur ,  Equity  50636, 

affirmed  by  this  Court  in  Wilbur  v.  Burley  Irrigation 
District ,  No.  5395,  and  all  facts  necessarily  involved 
therein,  are  res  judicata  and  binding  in  this  action. 

15.  The  acts  of  Appellee  complained  of  do  not  in¬ 
volve  the  exercise  of  judgment  and  discretion. 

16.  The  acts  of  the  Appellee  complained  of  would 
deprive  the  plaintiff  of  its  property  without  due  proc¬ 
ess  of  law. 

17.  The  proposed  findings  of  the  Appellee  relating 
to  the  profits  from  the  sale  of  commercial  power  on 
the  Minidoka  Project  in  1935  and  the  distribution  and 
allocation  thereof,  were  void  because  arbitrary,  ca¬ 
pricious  and  in  violation  of  the  property  rights  of  the 
Appellant. 

18.  The  findings  of  fact  of  the  court  below  are  con¬ 
trary  to  the  evidence  and  are  not  supported  by  the 
evidence. 

19.  The  conclusions  of  law  of  the  court  below  are 


erroneous. 
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SUMMARY  OF  ARGUMENT. 

Appellant  (hereinafter  called  the  plaintiff)  claims 
that  95.6%  of  the  sum  of  $50,000  now  in  the  hands  of 
the  Secretary  as  part  of  the  proceeds  of  the  sale  of  elec¬ 
tricity  on  the  Minidoka  project  in  1935  is  impressed 
with  a  trust  in  plaintiff’s  favor  because  the  Secretary 
secured  the  sum  through  wrongfully  depriving  plain¬ 
tiff  of  its  property.  The  Secretary  proposes  to  convert 
the  proceeds  of  the  wrongful  use  to  another  having  no 
interest  therein.  Plaintiff  insists  that  equity  will  di¬ 
rect  the  Secretary  to  credit  the  sum  to  plaintiff’s  ac¬ 
count. 

The  basis  of  plaintiff’s  claim  must  be  stated  in  suc¬ 
cessive  propositions.  They  are: 

1.  The  courts  of  this  jurisdiction  and  predecessors 
of  the  defendant  have  heretofore  found  and  deter¬ 
mined  that  plaintiff  is  the  beneficial  and  equitable 
owner  of  95.6%  of  the  Minidoka  power  plant  and  such 
judicial  findings  and  determinations  are  res  judicata 
here. 

2.  The  water  for  the  generation  of  electric  energy  at 
the  power  plant  was  decreed  by  the  state  and  federal 
courts  for  that  purpose  and  was,  for  twenty-five  years, 
applied  to  and  appropriated  for  such  beneficial  use  by 
means  of  the  power  plant.  The  right  to  the  use  of 
such  water  is  thus  an  appurtenance  to  the  power  plant, 
of  which  plaintiff  is  the  equitable  owner,  and  to  the 
lands  irrigated  in  the  Burley  district.  Plaintiff  is, 
therefore,  the  equitable  owner  of  the  water-right  under 
the  law  of  Idaho  and  decisions  of  the  Supreme  Court 
of  the  United  States. 

3.  The  defendant,  without  due  process  of  law  and 
without  compensation,  withheld  the  water  decreed  for 
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the  generation  of  electric  energy  at  the  power  plant 
and  used  it  for  the  benefit  of  others.  He  thus  unlaw¬ 
fully  deprived  the  plaintiff  of  its  property  and  of  the 
use  of  its  property,  and  violated  vested  property  rights 
of  the  plaintiff. 

4.  If  the  water  decreed  for  the  generation  of  power 
had  not  been  withheld  by  defendant,  sufficient  power 
would  have  been  generated  at  the  Minidoka  power 
plant  to  supply  the  demands  for  power  on  the  project, 
and  the  sale  of  such  power  in  the  Minidoka  district 
in  1935  would  have  yielded  a  net  return  of  $50,000. 
Under  the  decision  of  this  Court  plaintiff  would  have 
been  credited  with  95.6%  of  such  sum.  The  sum  of 
$50,000  now  in  defendant’s  possession  was  received 
by  him  from  the  retail  sale  of  electric  energy  furnished 
by  the  Idaho  Power  Company  to  supply  the  power  de¬ 
ficiency  created  by  the  withholding  of  the  water  de¬ 
creed  for  power  generation  at  Minidoka  plant. 

5.  The  fund  which  the  defendant  has  in  his  posses¬ 
sion  is  the  exact  difference  between  the  sum  which  the 
defendant  proposes  to  credit  to  the  plaintiff  and  the 
amount  to  which  the  plaintiff  is  entitled  under  the  de¬ 
crees  of  the  courts  of  this  jurisdiction.  No  one  other 
than  the  plaintiff  claims  or  is  entitled  to  the  fund.  The 
reason  advanced  by  the  defendant  for  the  proposed 
credit  to  the  Blank  Canyon  Power  Plant  is  fictitious, 
and  there  is  no  basis  for  such  proposed  credit. 

6.  The  funds  in  the  possession  of  the  plaintiff  are  the 
proceeds  derived  from  the  wrongful  taking,  by  the  de¬ 
fendant,  of  plaintiffs’  property,  while  such  property 
was  under  the  control  and  protection  of  the  defendant. 
Such  funds  are  thus  impressed  with  a  trust  in  favor 
of  the  plaintiff. 
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It  follows  from  the  foregoing  that  equity  will  re¬ 
strain  the  defendant  Secretary  from  crediting  these 
amounts  as  he  proposes  and  will  require  him  to  credit 
them  to  appellant. 

Plaintiff  makes  no  claim  for  specific  performance  of 
any  contract,  and  no  contract  is  involved  in  plaintiff’s 
claim,  excepting  only  in  so  far  as  property  rights  have 
long  since  vested  pursuant  to  the  original  water-right 
contracts  made  by  the  entrymen  on  the  Burley  Dis 
trict. 

Much  of  the  testimony  adduced  by  defendant  and 
contained  in  the  printed  record  has  no  relation  what¬ 
soever  to  the  issues  presented  by  plaintiff’s  claim.  A 
few  facts,  uncontradicted  in  the  record,  are  the  basis 
for  plaintiff’s  case  and  are  sufficient  for  its  determina¬ 
tion. 

Findings  and  Conclusions  of  the  Court  Below. 

Before  presenting  the  Argument,  we  refer  for  a  mo¬ 
ment  to  the  Findings  of  Fact  and  Conclusions  of  Law 
of  the  court  below.  Immediately  upon  the  conclusion 
of  the  argument  upon  the  trial  the  learned  justice  an¬ 
nounced  his  decision  and  directed,  “Accordingly,  coun¬ 
sel  for  the  defendant  may  prepare  findings  of  fact  in 
accordance  substantially  with  the  claims  of  the  defen¬ 
dant,  and  conclusions  of  law  substantially  in 
accordance  with  the  claims  of  the  defendant, 
together  with  the  judgment  of  the  court,  submit 
them  to  counsel  for  the  plaintiff,  and  then  to  the 
court.”  (R.  p.  328.)  This  was  on  March  30,  1939.  On 
June  27,  1939,  Counsel  for  defendant  filed  seventy-one 
findings  of  fact  and  fourteen  conclusions  of  law  (R.  pp. 
172,  210),  which  were  on  the  same  day  found  by  the 
court  (R.  pp.  201,  208). 
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In  major  part  these  findings  and  conclusions  are  di¬ 
rected  to  proving  the  desirability  of  greater  amounts 
of  water  for  irrigation  and  the  advisability  of  further 
'  conservation  of  water  for  that  purpose.  All  such  find- 
i  ings  and  conclusions  are  wholly  immaterial  to  the  is¬ 
sues  in  this  case.  Plaintiff  makes  no  contention  in 
i  respect  to  them..  The  situation  on  this  point  is  pre- 
!  cisely  the  same  as  if  a  person  sought  to  enjoin  the 
taking  of  his  land  and  house  for  public  road  purposes 
i  without  due  process  or  compensation,  and  the  authori¬ 
ties  merely  replied  that  the  public  needed  the  road. 
The  public  need  is  not  the  issue;  the  illegality  of  the 
taking  without  due  process  and  without  compensation 
i  is  the  issue.  Many  other  findings  and  conclusions  are 
directed  to  proving  vague  benefits  alleged  to  have  ac- 
!  crued  to  the  Burley  District  through  greater  conserva¬ 
tion  of  water.  These  benefits,  as  the  Court  will  ob¬ 
serve,  are  wholly  vague,  uncertain  and  largely  imag¬ 
inary,  but  even  if  they  were  real,  they  are  immaterial 
to  the  issues  raised  by  plaintiff.  Such  benefits,  if  any, 

1  could  be  shown  in  a  judicial  proceeding  brought  to 
I  condemn  plaintiff’s  property  but  they  cannot  be  held 
to  justify  outright  confiscation  by  an  administrative 
officer. .  Many  of  the  other  findings  of  fact  are  clearly 
conclusions  of  law,  as  the  Court  will  observe  upon  read- 
I  ing;  others  are  argumentative  and  some  are  without 
support  in  the  evidence.  However,  all  facts  upon  which 
I  plaintiff  relies  are  either  found  by  the  court  (Find¬ 
ings  2,  3,  7,  56,  67,  68,  69,  70  and  71)  or  are  admitted  in 
defendant’s  pleadings.  Without  attacking  the  findings 
or  conclusions  of  the  court  in  detail,  a  tedious  and  com¬ 
plicated  undertaking,  plaintiff  presents  its  argument 
based  upon  facts  not  contradicted  in  the  record  and  to 
!  be  found  among  the  findings  of  the  trial  court  or  in 
defendant’s  admissions. 


ARGUMENT. 

I. 


Plaintiff  is  the  Beneficial  and  Equitable  Owner  of  95.6 
Per  Cent  of  the  Minidoka  Power  Plant. 

This  proposition  was  the  precise  point  adjudicated 
in  Burley  Irrigation  District  v.  Wilbur  ( Wilbur  v.  Bur¬ 
ley  Irrigation  District,  supra ,  No.  5395  in  this  Court), 
as  an  examination  of  the  Transcript  of  Record  in  that 
case  (PI.  Exhibit  No.  1  in  this  case)  will  show.  It  is 
res  judicata  in  the  present  case. 

We  must  discuss  this  point  at  length  because  it  is 
the  basic  point  in  plaintiff’s  case  and  the  court  below 
ruled  adversely  on  it,  holding  that  the  court  in  the 
former  case  did  not  “have  before  it  for  consideration 
or  decision  the  question  of  ownership  or  title  to  the 
Minidoka  project,  the  dam,  the  power  plant,  the  trans¬ 
mission  lines  or  any  irrigation  or  power  works  and 
facilities  thereto”.  (R.  pp.  203,  204,  par.  4.) 

The  Determination  of  Secretary  Lane. 

The  record  (PI.  Exhibit  No.  1)  shows  that  in  1915 
Secretary  of  the  Interior  Lane  determined  that  the 
landowners  in  the  Southside  pumping  unit  (now  the 
Burley  District)  must  pay  for  95.6  per  cent  of  the  cost 
of  the  power  plant  at  the  dam.  (PI.  Exhibit  No.  1,  p. 
159.)  Accordingly,  when  he  fixed  the  price  at  which 
these  entrvmen  could  enter  and  own  the  land,  he  in¬ 
cluded  95.6  per  cent  of  the  cost  of  the  power  plant  as 
part  of  the  price  they  must  pay.  They  made  contracts 
with  him  on  that  basis,  and  have  been  paying  on  that 
basis  ever  since.  (PI.  Exhibit  No.  1,  p.  159.)  The 
Reclamation  Act  contemplates  that  when  the  cost  of 


24 


a  project  has  been  repaid  to  the  United  States  by  the 
landowners,  the  property  shall  be  transferred  to  them. 
These  reclamation  projects  are  not  public  largesse  such 
as  P.  W.  A.  and  other  similar  government  ventures 
are.  They  are  self -liquidating  projects.  The  Govern¬ 
ment  merely  finances  the  affair  until  the  entrymen 
over  a  period  of  time  can  pay  out  the  investment.  Re¬ 
porting  to  the  Senate  on  February  24,  1939,  the 
Honorable  John  C.  Page,  Commissioner  of  Reclama¬ 
tion,  said  (Senate  Document  No.  36,  76th  Congress, 
1st  Session,  p.  VIII) : 

“In  its  financial  aspects,  the  reclamation  pro¬ 
gram  differs  from  other  programs  for  in¬ 
ternal  improvement  under  Federal  auspices. 
In  the  original  plan  proceeds  from  the  sale 
of  public  lands  were  to  be  invested  in  irriga¬ 
tion  works  in  the  Western  States.  These  funds 
were  not  to  be  expended  as  gifts  but  were  to  be  re¬ 
paid  by  water  users  into  the  reclamation  revolving 
fund,  from  which  appropriation  for  additional  con¬ 
struction  could  be  made.  The  sources  of  revenue 
to  this  fund  have  been  increased,  but  the  repay¬ 
ment  principle  has  remained  unchanged.* ’ 

And  again  he  said  (p.  10) : 

“These  projects  were  not  to  be  gifts,  but  the 
costs  of  their  construction  were  to  be  repaid  by 
settlers  on  the  reclaimed  land.” 

The  foregoing  quotations  describe  precisely  what  oc¬ 
curred  in  this  case.  The  entrymen  and  landowners  in 
the  Burlev  District  contracted  for,  and  for  twentv-four 
years  have  been  paying  on,  95.6  per  cent  of  the  power 
plant.  This  would  seem  to  establish  conclusively  that 
they  have  a  vested  property  right  in  that  plant.  What¬ 
ever  the  technical  nature  of  their  interest  might  be. 
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they  clearly  are  the  beneficial  and  equitable  owners  in 
that  proportion  of  the  plant.  So  much  would  seem  to 
need  no  further  demonstration.  But  still  other  events 
make  this  assurance  doubly  sure. 

The  Determinations  of  Secretaries  Work  and  West. 

In  1927  a  dispute  arose  as  to  who  was  entitled  to  the 
profits  from  the  power  plant.  Secretary  Work,  act¬ 
ing  pursuant  to  statutory  authority,  considered  and 
determined  the  matter.  (PI.  Exhibit  Xo.  1,  pp.  8,  36.) 
In  his  view,  the  answer  to  the  question  depended  upon 
the  ownership  of  the  plant.  It  is  necessary  that  we 
note  with  care  his  findings  They  appear  in  full  on 
pages  31  and  32  of  Plaintiff  \s  Exhibit  Xo.  1.  He  said, 
in  part : 

“The  Board  of  review  recommended  that  the 
cost  of  the  power  plant  be  apportioned  between  the 
two  districts  on  the  basis  of  their  maximum  de¬ 
mand  for  power — that  95.6  per  cent  of  the  cost  of 
the  power  plant  be  charged  to  the  Burley  District 
and  4.4  per  cent  be  charged  to  the  Minidoka  Dis¬ 
trict.  The  plan  of  the  board  of  review  for  the  ap¬ 
portionment  of  the  construction  costs  of  the  power 
system  was  adopted  by  the  then  Secretary  of  the 
Interior  and  was  used  in  fixing  the  construction 
charges  of  the  two  districts.  *  *  *  *  As  the  matter 
now  stands ,  to  state  it  simply,  the  Burley  District 
owns  95.6 %  of  the  power  pla<nt  and  the  Minidoka 
District  the  remainder ,  or  4.4  per  cent .  To  declare 
that  because  the  operation  of  the  power  plant  has 
proven  profitable  the  Minidoka  District  should  be 
entitled  to  more  than  4.4  per  cent  of  the  profits 
would  be  arbitrary,  and  could  only  be  sustained 
by  holding  that  the  recommendation  of  the  board 
of  review  was  erroneously  approved.”  (Italics 
ours.) 
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We  note  that  Secretary  Work  based  his  findings  as 
to  profits  upon  his  findings  as  to  ownership.  It  was 
because  the  Burley  District  owned  95.6  per  cent  of 
1  the  plant,  he  reasoned,  that  it  was  entitled  to  95.6  per 
cent  of  the  profits. 

Upon  a  petition  for  reconsideration,  Secretary 
West,  Mr.  Work’s  successor  in  office,  affirmed  the 
prior  finding  (PI.  Exhibit  No.  1,  p.  32).  Here  then 
are  the  official  determinations  of  two  Secretaries  of  the 
Interior  that  the  Burley  District  was  entitled  to  95.6  per 
i  cent  of  the  profits  of  the  power  plant  because  it  owned 
95.6  per  cent  of  the  plant. 

This  is  clear  beyond  any  question  upon  the  face  of 
1  the  documents  involved.  Secretary  Work  and  Secre¬ 
tary  West  found  that  Burley  owned  95.6  per  cent  of 
the  power  plant,  and  upon  that  basis  and  that  basis 
alone  allocated  to  Burley  95.6  per  cent  of  the  profits. 
This  would  seem  to  conclude  the  matter  beyond  all 
dispute.  But  still  further  events  fortify  the  conclu¬ 
sion. 

The  Roth  rock  Committee. 

In  1929  Acting  Secretary  Joseph  M.  Dixon  ap¬ 
pointed  a  committee,  known  to  this  case  as  the  Koth- 
rock  Committee,  the  function  of  which  was  to  rede¬ 
termine  the  ownership  of  the  power  plant  (PI.  Exhibit 
No.  1,  p.  44).  We  emphasize  the  function  assigned 
to  the  Roth  rock  Committee.  The  language  of  the  order 
was : 

“The  following  Committee  is  appointed  to  con¬ 
sider  the  ratio  of  ownership  by  the  Minidoka  and 
Burley  Districts  in  the  Minidoka  Project  and  the 
ratio  of  participation  of  the  two  districts  in  the 
proceeds  of  power  profits.” 


The  Committee  proceeded  with  its  work  and  submitted 
a  report  (PI.  Exhibit  No.  1,  pp.  44-53),  in  which  it 
proposed  to  reallocate  the  cost  of  the  power  plant  and 
to  redetermine  its  ownership.  The  Committee  set  up 
certain  figures  and  said  (PI.  Exhibit  No.  1,  p.  51) : 

“These  figures  represent  the  proportionate 
ownership  of  the  two  districts  in  the  total  power 
venture  cost  of  $925,089.70.  The  ratio  of  owner¬ 
ship  is  therefore  27.3  per  cent  for  the  Minidoka 
Irrigation  District  and  72.7  per  cent  for  the  Bur¬ 
ley  Irrigation  District.  Since  these  ratios  repre¬ 
sent  the  extent  of  actual  ownership  in  the  power 
venture,  they  are  consequently  a  measure  of  owner¬ 
ship  in  the  property  paid  for  out  of  undivided 
profits  by  charges  to  the  so-called  commercial 
power  unit.  They  represent  also  the  proper  ratio 
of  participation  in  power  profits  which  have  been 
distributed  in  the  past  and  which  may  be  dis¬ 
tributed  in  the  future.’ ’ 

And  again  the  Committee  said  (PI.  Exhibit  No.  1, 
p.  53) : 

“These  matters  are  being  pointed  out  for  the 
purpose  of  emphasizing  the  importance  of  clearly 
defining  the  interest  and  ownership  of  each  of 
the  present  districts  in  all  existing  constructed 
features  of  the  Minidoka  Project  in  order  that 
controversy  may  be  avoided.” 

We  note  that  this  Rothrock  Committee  stated  as 
its  prime  problem  the  question  of  ownership  of  the 
property  and  that  the  distribution  of  the  profits  was 
an  “also”  to  that  prime  consideration. 

The  Decision  of  Justice  Adkins. 

At  that  point  the  Burley  District  brought  a  suit 
against  the  Secretary  in  the  Supreme  Court  of  the  Dis- 


trict  of  Columbia.  (Equity  No.  50636;  PI.  Exhibit  No. 
1,  p.  1.)  In  its  bill  of  complaint  the  Burley  District 
alleged  in  some  detail  the  facts  which  we  have  herein¬ 
above  outlined,  and  alleged  in  paragraph  22  of  that 
!  Complaint  (PI.  Exhibit  No.  1,  p.  10) : 

“That  the  plaintiff  is  informed  and  believes 
and  therefore  avers  that  Ray  Lyman  Wilbur, 
Secretary  of  the  Interior,  intends  and  proposes 
to  reopen  and  reconsider  the  ratio  of  ownership 
of  the  Minidoka  and  Burley  Irrigation  Districts 
in  the  power  features  of  the  Minidoka  Project, 
and  the  credits,  division,  and  distribution  of  the 
aforesaid  power  profits,  past,  present,  and  future, 
as  between  the  two  aforesaid  irrigation  districts 
•  *  V’  etc. 

The  Complaint  prayed  that  the  Secretary  and  his 
'  successors  in  office  be  enjoined  from  reconsidering  or 
!  rehearing  the  matter  of  the  ratio  of  ownership  of  the 
1  property  and  participation  of  the  two  districts  in  the 
i  power  profits,  and  particularly  that  he  be  enjoined  from 
1  adopting,  approving  or  putting  into  effect  the  Roth  rock 
Committee  report.  (PI.  Exhibit  No.  1,  p.  12.) 

The  case  came  on  for  trial  before  Justice  Adkins. 
Evidence  was  taken  and  argument  made.  What  was 
the  contention  of  the  plaintiff  in  that  proceeding! 
Here  is  how  Justice  Adkins  understood  the  contention 
■  presented  to  him.  In  his  opinion  he  said  (PI.  Exhibit 
No.  1,  p.  155) : 

“Plaintiff  contends  that  the  net  profits,  the 

amount  of  which  is  to  be  determined  bv  the  Secre- 

•> 

tary,  are  to  be  applied  to  the  purposes  mentioned 
in  the  statute,  but  that  the  share  of  the  profits 
to  go  to  each  district  depends  upo<n  their  respec¬ 
tive  ownerships  i?i  the  power  plant ,  and  that  this 


was  finally  determined  by  Secretary  Work  in  his 
decision  of  March  14,  1927.” 

It  is  thus  clear  that  the  court  understood  that  the 
whole  contention  of  the  plaintiff  was  based  upon  its 
claim  of  ownership  in  the  plant,  and  that  this  was  the 
issue  to  be  decided.  Justice  Adkins  made  findings  of 
fact,  rendered  a  written  opinion  and  entered  a  decree. 

It  is  necessary  to  examine  with  care  what  the  court 
did  and  the  basis  for  its  action  as  revealed  in  its  find¬ 
ings,  opinion  and  decree.  Such  examination  reveals 
that  the  basis,  and  the  sole  basis  for  the  action  of  the 
court  was  the  ownership  of  the  plant. 

In  its  findings  of  fact,  the  court  found  as  a  fact  the 
proposed  report  of  the  Kothrock  Committee  as  we  have 
above-quoted  it.  (PL  Exhibit  No.  1,  p.  171).  It  also 
found  as  a  fact  “That  the  defendant,  Hay  Lyman  Wil¬ 
bur,  Secretary  of  the  Interior,  is  threatening  to  con¬ 
sider  the  report  of  the  aforesaid  committee  and  to  re¬ 
consider  the  ratio  of  ownership  by  the  Minidoka  and 
Burley  Districts  in  the  power  plant  of  the  Minidoka 
Irrigation  Project  and  the  ratio  of  participation  of  the 
two  districts  in  proceeds  of  the  power  plant  *  *  *  .” 
(PI.  Exhibit  No.  1,  p.  172.) 

In  its  written  opinion,  referring  back  to  the  action 
of  Secretary  Work,  the  court  said: 

“On  March  14,  1927,  upon  application  of  plain¬ 
tiff  and  after  hearing  counsel  for  both  irrigation 
districts  Secretary  Work  found  that  plaintiff 
owned  95.6  per  cent  of  the  power  plant,  and  the 
Minidoka  District  owned  the  remainder,  or  4.4  per 
cent,  and  he  reached  the  conclusion  that  the  profits 
from  the  sale  of  electric  energy  should  be  credited 
to  the  two  districts  in  those  proportions,  and  he 
so  ordered.”  (PI.  Exhibit  No.  1,  p.  154.) 


30 


The  court  then  made  the  statement  which  we  have 
quoted  above  as  to  the  contention  of  the  plaintiff  and 
added  “This  seems  to  be  a  reasonable  construction 
of  the  statute.  It  was  followed  by  Secretary  West,  and 
I  adopt  it.  It  follows  that  the  present  Secretary  of  the 
Interior  is  without  power  to  take  the  action  recom¬ 
mended  by  the  Committee  appointed  in  1929  and  now 
pending  before  him.”  (PI.  Exhibit  No.  1,  p.  155.) 

In  its  decree  the  court — 

“Ordered  and  decreed  that  the  decision  of 
Secretary  Work,  after  hearing  afforded  both  dis¬ 
tricts,  affirmed  by  Secretary  West,  that  the  pro¬ 
portionate  ownership  of  the  Minidoka  and  Burley 
Irrigation  districts  in  the  power  plant  of  the 
Minidoka  Project,  Idaho,  is  4.4  per  cent  in  the 
Minidoka  and  95.6  per  cent  in  the  Burley  District, 
is  conclusive  and  final;  #  #  *”  (PI.  Exhibit  No.  1, 
p.  173). 

Upon  that  premise  the  court  enjoined  the  Secretary 
from  considering  or  adopting  the  Rothrock  report 
and  from  redividing,  redistributing,  etc.,  the  power 
profits  upon  any  basis  except  95.6  per  cent  to  Burley 
and  4.4  per  cent  to  Minidoka. 

We  emphasize  the  heart  of  the  decree.  It  was  that 
the  Secretary  could  not  disturb  the  ownership  of  the 
plant,  and  therefore  it  followed  that  he  could  not 
change  the  allocation  of  the  profits.  As  was  the  case 
with  Secretary  Work,  the  court  found  the  key  to  the 
controversy  to  be  the  ownership  of  the  plant.  That 
was  the  theory  of  the  plaintiff  which  the  court  adopted 
and  that  was  the  ground  upon  which  the  conclusion 
rested.  As  a  matter  of  fact  there  was  no  other  ground 
upon  which  the  conclusion  of  the  court  could  have 
rested.  What  right  had  Burley  to  95.6  per  cent  of  the 


31 


profits,  except  only  the  fact  that  it  owned  95.6  per  cent 
of  the  plant?  There  was  no  other  conceivable  basis 
upon  which  it  could  claim  the  profits.  It  advanced  no 
other.  The  court  considered  no  other  claim,  and 
awarded  the  injunction  solely  upon  the  proposition 
that  Burley  owned  95.6  per  cent  of  the  plant. 

The  Decision  of  This  Court. 

The  Secretary  appealed  from  the  decision  of  Justice 
Adkins.  This  Court  affirmed.  ( Wilbur  v.  Burley  Irri¬ 
gation  District,  58  F(2d),  871,  61  App.  D.  C.  145.) 
This  Court  recited  the  facts  underlying  the  contro¬ 
versy,  quoted  Secretary  Work’s  statement  that,  “As 
the  matter  now  stands,  to  state  it  simply,  the  Burley 
District  owns  95.6  per  cent  of  the  power  plant,  and  the 
Minidoka  District  the  remainder,  or  4.4  per  cent,” 
stated  that  the  recommendation  of  the  Rothrock  Com¬ 
mittee  “would  amount  to  a  readjustment  of  the  ratio 
of  ownership  of  the  two  districts  in  the  power  plants” 
(p.  873),  and  held  that  the  threatened  action  of  the 
Secretary  “is  an  interference  with  property  rights  al¬ 
ready  vested”.  The  Court  specifically  described  the 
scope  of  the  decree  it  was  affirming.  It  said : 

“It  is  important  to  note  that  the  injunction  here 
extends  only  to  the  redetermination  by  the  Secre¬ 
tary  of  the  proportionate  ownership  in  the  Mini¬ 
doka  power  project  by  the  Minidoka  and  Burley 
lrri  gat  ion  Districts.  ’ ' 

The  Rule,  of  Res  Judicata. 

We  submit  that  under  the  foregoing  facts  the  owner¬ 
ship  by  the  Burley  District  of  95.6  per  cent  of  the 
power  plant  is  now  res  judicata.  The  rule  is  stated  in 
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Grubb  v.  Public  Utilities  Commission,  281  U.  S.  471  as 
follows: 

“A  judgment  upon  the  merits  in  one  suit  is  res 
judicata  in  another  where  the  parties  and  the  sub¬ 
ject  matter  are  the  same,  not  only  as  respects 
matters  actually  presented  to  sustain  or  defeat 
the  right  asserted,  but  also  as  respects  any  other 
available  matter  which  might  have  been  presented 
to  that  end.” 

The  ownership  of  the  power  plant  was  not  only  a 
matter  presented  to  sustain  the  right  asserted,  but 
was  the  only  matter  presented  for  the  purpose,  and 
this  Court  said  that  the  relief  granted  extended  only 
to  the  matter  of  ownership.  If  the  Supreme  Court 
correctly  stated  the  rule  in  the  above  quotation,  and 
a  judgment  upon  the  merits  in  one  suit  is  res  judicata 
in  another  where  the  parties  and  the  subject  matter 
are  the  same,  as  respects  matters  actually  presented 
to  sustain  the  right  asserted,  there  can  be  no  contro¬ 
versy  over  the  proposition  that  the  ownership  of  the 
Minidoka  power  plant  is  res  judicata  in  the  present 
proceeding.  The  case  is  an  almost  perfect  example  of 
the  operation  of  the  rule. 

Furthermore,  the  principle  which  the  Court  an¬ 
nounced  and  applied,  that  the  Secretary  cannot  revise 
or  revoke  a  final  determination  of  his  predecessor,  is 
applicable  only  where  such  action  interferes  with  or 
destroys  vested  property  rights.  This  is  clearly  stated 
by  the  Court. 

“Where  a  final  determination  has  been  made 
and  property  rights  as  a  result  thereof  have  be¬ 
come  vested,  it  is  not  wfithin  the  jurisdiction  of 
the  determining  Secretary  or  his  successor  in 
office  to  review  or  revise  it,  and  any  attempt  at 
such  action  will  be  enjoined  by  the  courts.  ” 
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(See  also  West  v.  Standard  Oil  Company ,  278  IT.  S. 
200)  Obviously,  therefore,  the  only  ground  upon 
which  the  Court  enjoined  the  threatened  revocation  of 
the  determination  of  the  Secretary’s  predecessor,  was 
that  property  rights  in  the  power  plant  had  theretofore 
become  vested.  It  was  necessary  that  the  Court  first 
find  that  such  property  rights  had  vested  in  order  to 
apply  the  correct  principle  of  law.  In  other  words, 
the  determination  of  the  question  of  ownership  was 
necessary  to  the  Court’s  decision. 

We  respectfully  submil  that  there  is  no  escape  from 
the  application  of  res  judicata ■  to  the  question  of  the 
ownership  by  the  Burley  District  of  95.G  per  cent  of 
the  power  plant. 

In  the  case  now  at  bar  the  court  below  found  as  a 
conclusion  of  law  ‘‘Nor  did  that  court  (referring  to 
the  case  of  Burley  v.  Wilbur  which  we  have  been  dis¬ 
cussing)  have  before  it  for  consideration  or  decision 
the  question  of  ownership  or  title  to  the  Minidoka  proj¬ 
ect,  the  dam,  the  power  plant,  the  transmission  lines 
or  any  irrigation  or  power  works  and  facilities  ap¬ 
purtenant  thereto”.  (R.  pp.  203,  204  par.  4).  With 
the  greatest  respect  wre  submit  that  the  learned  Jus¬ 
tice  was  wholly  in  error  in  that  finding.  There  is  no 
conceivable  basis  for  it.  The  only  way  it  could  be 
sustained  would  be  to  ignore  wholly  and  unreservedly 
every  step  and  every  document  in  that  case — the 
pleadings,  the  evidence,  the  contentions  of  the  parties, 
the  findings  of  fact,  the  opinion  and  the  decree  of  the 
court  below  and  the  opinion  of  this  Court.  Upon  this 
ground  alone  the  judgment  of  the  court  below  in  this 
case  must  be  reversed.  The  court  below’  made  a  pri¬ 
mary  and  fundamental  error  on  this  major  premise 
of  the  whole  case,  and  so  all  its  other  rulings,  which 
were  dependent  upon  this  one,  were  in  error. 
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In  the  court  below  the  defendant  insisted  upon  dis¬ 
cussing  the  matter  of  title  to  the  power  plant,  mean¬ 
ing  the  legal  title,  and  insisting  that  the  title  remains 
in  the  United  States.  This  insistence  is  wholly  beside 
the  point  and  is  merely  confusing.  No  question  has 
ever  been  raised  as  to  the  legal  title.  It  is  and  al¬ 
ways  has  been  in  the  United  States.  No  one  has  ever 
suggested  that  the  United  States  has  ever  transferred 
the  title.  The  matter  is  obviously  susceptible  of 
simple  proof  because  no  documents  of  title  transfer 
have  ever  been  prepared  or  executed  so  far  as  we 
know.  The  law  does  not  permit  a  transfer  of  title 
to  these  reclamation  works  until  the  cost  of  the  proj¬ 
ect  has  been  repaid  in  full  by  the  water-users  (now 
the  irrigation  districts).  The  plaintiff  makes  no  claim 
of  title.  The  plaintiff  claims  ownership ,  meaning  a 
beneficial  and  equitable  ownership,  which  this  Court 
in  Wilbur  v.  Burley .  supra ,  said  it  had  and  which  the 
Secretary  was  restrained  from  disturbing.  The  adver¬ 
sary  discussion  of  title  has  no  bearing  upon  the  rights 
which  we  insist  are  ours. 

We  submit  that  the  decisions  of  Secretary  Work,  of 
Justice  Adkins  and  of  this  Court  were  clearly  correct 
on  the  merits.  But  we  go  further  and  assert  that  in 
anv  event  the  matters  there  in  controversv  are  res 
judicata  between  these  same  parties  in  the  present 
case. 
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II. 

Twenty-Seven  Hundred  Second-Feet  of  Water  for 
Power  Purposes  is  an  Appurtenance  to  This  Power 
Plant  and  to  the  Lands  Irrigated  Within  the  Plain¬ 
tiff  District. 

The  Water  Decreed  for  Power  Purposes. 

In  1913  the  Fourth  Judicial  District  Court  of  Idaho 
had  before  it  the  matter  of  disposition  of  the  water  of 
Snake  River,  to  which  proceeding  all  persons  having 
an  interest  in  such  water  were  parties.  As  a  result 
the  court,  among  other  things,  decreed  2700  second- 
feet  of  water  for  power  purposes  at  the  Minidoka 
power  plant.  The  language  of  the  decree  was : 

“Right  No.  9 

That  the  defendant,  the  Secretary  of  the  Inte¬ 
rior  of  the  United  States  and  his  successors  in 
office,  is  hereby  awarded  the  use  of  the  waters  of 
the  natural  flow  of  Snake  River  at  Minidoka  Dam 
for  power,  light,  manufacturing  and  pumping 
purposes  in  the  following  amount  and  from  the 
following  date:  2,500  second-feet  from  June  15, 
1909,  and  200  second-feet  from  July  1,  1912,  said 
water  to  be  returned  to  Snake  River  below  the 
Minidoka  Dam  after  being  used  for  said  power 
purposes,  and  hereby  designated  as  Right  No.  9.’* 

Later,  the  United  States  District  Court  for  the  Dis¬ 
trict  of  Idaho  entered  precisely  the  same  decree  except 
that  the  water  was  decreed  to  “the  United  States  and 
its  successors”  instead  of  to  the  “Secretary  of  the  In¬ 
terior  and  his  successors.” 

Of  what  effect  were  these  decrees  ? 
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The  Idaho  Law. 

The  law  on  the  point  is  quite  specific.  The  right  to 
water,  while  a  property  right  ( People  v.  Hinderlider, 
98  Colo.  505, 57  Pac.  (2d)  894),  is  not,  under  Idaho  law, 
1  a  property  right  in  and  of  itself.  It  is  an  appurtenance 
to  the  thing  by  which  the  water  is  put  to  a  beneficial 
use.  The  Idaho  Statute  provides : 

“And  the  right  to  the  use  of  any  public  waters 
which  have  heretofore  been  or  may  hereafter  be 
allotted  or  beneficially  applied  shall  not  be  con¬ 
sidered  as  being  a  property  right  in  itself,  bui 
such  right  shall  become  the  complement  of  or  one 
of  the  appurtenances  of  the  land  or  other  thing  to 
which,  through  necessity,  said  water  is  being  ap¬ 
plied.”  (Idaho  Code,  Sec.  41-101) 

No  amount  of  discussion  could  make  the  foregoing 
i  any  clearer  than  it  is  in  its  own  words.  A  person  can 
i  have  no  separate  property  right  in  a  water-right;  it 
must  be  as  an  appurtenance  to  the  thing  to  which  the 
water  is  being  applied. 

In  the  present  case  it  is  clear  that  the  power  plant 
at  the  Minidoka  dam  is  the  thing  by  which  the  2700 
second-feet  of  water  decreed  for  power  purposes  is 
put  to  its  beneficial  use.  It  is  settled  that  the  genera¬ 
tion  of  power  is  a  beneficial  use.  U.  S.  v.  Utah  Power  & 
Light  Company,  208  F.  821;  Thompson  Co.  v.  Penne- 
baker,  173  Fed.  849;  Speer  v.  Stephenson.  16  Idaho 
707, 102  Pac.  365. 

One  more  thing  is  necessary  to  perfect  the  vesting 
of  this  property  right.  In  Idaho,  the  rule  of  appro¬ 
priation  applies.  See  Idaho  Code,  Sec.  41-103.  This 
means  that  in  Idaho  a  person  must  not  only  have  a 
right  to  the  water  but  he  must  actually  appropriate  it 
1  to  a  beneficial  use  before  any  property  right  in  the 
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water  vests  in  him.  It  is  alleged  in  the  complaint  in 
the  present  case  and  admitted  by  the  defendant  in  his 
answer,  that  the  2700  second-feet  of  water  was  ac¬ 
tually  appropriated  to  the  use  of  generating  power  for 
a  long  period  of  years.  The  complaint  alleges  and  the 
answer  admits : 

“That  such  portion  of  the  water  so  decreed  as 
has  been  necessary  to  generate  sufficient  power 
to  meet  the  power  demands  on  the  Minidoka  proj¬ 
ect  during  the  non-irrigation  season  has  been  used 
each  year  from  1910  until  the  1st  day  of  October 
1934.”  (R.  pp.  23,  101  par.  30) 

Thus,  in  the  present  case  both  the  right  and  the  ap¬ 
propriation  are  established,  the  former  by  the  decrees 
of  the  courts  and  the  latter  by  the  allegation  and  ad¬ 
mission  of  the  parties. 

The  Rule  in  I  ekes  v.  Fox. 

But  it  is  said  by  the  defendant  that  the  decrees  of  the 
courts  were  to  the  Secretary  of  the  Interior  or  to  the 
United  States  and  that  the  appropriation  of  the  water 
was  likewise  bv  them.  Therefore,  savs  the  defendant, 
the  Burley  District  has  established  no  property  rights 
in  the  water.  Precisely  that  same  contention  was 
made  by  this  same  defendant  in  Ickes  v.  Fox ,  300  U.  S. 
82,  (85* F.  (2  )  294,  66  App.  D.  C.  128)  and  both  this 
Court  and  the  Supreme  Court  of  the  United  States  re¬ 
jected  it.  Defendant  is  now  endeavoring  to  retry  and 
to  reverse  the  ruling  made  against  him  in  that  case. 

In  Ickes  v.  Fox  the  entrvinen  on  an  irrigation  proj¬ 
ect  in  the  State  of  Washington  had  contracted,  in  their 
water-right  applications,  for  such  amount  of  water  as 
would  be  necessary  to  irrigate  their  land.  Various 
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Secretaries  of  the  Interior  had  determined  this  amount 
i  to  be  4.8  acre-feet  per  year.  Secretary  Ickes,  needing 
!  $1,000,000  for  another  project,  attempted  to  reduce  the 
water  under  contract  to  three  acre-feet  and  to  impose 
extra  charges  for  all  water  in  excess  of  that  amount. 

The  identity  of  that  case  with  the  present  case  is  es¬ 
tablished  by  the  title  of  the  Minidoka  contract  (R.  p. 

t 

86),  which  discloses  the  similarity  of  the  motives,  in 
this  language, 

“Contract  with  Minidoka  Irrigation  District  to 
secure  collection  of  required  $50,000.  per  year  to 
apply  on  cost  of  Black  Canyon  dam,  Black  Canyon 
Power  Plant,  and  Deadwood  reservoir.”  (R.  p. 

86) 

When  the  aggrieved  entrymen  in  Ickes  v.  Fox . 
brought  suit  to  enjoin  his  proposed  action,  he  defended 
on  the  ground  that  the  United  States  vras  the  diverter, 
i  the  storer  and  the  distributor  of  the  water,  that  there¬ 
fore  the  water-rights  were  the  property  of  the  United 
i  States,  and  the  suit  was  really  an  action  against  the 
United  States.  The  Court  rejected  all  these  conten¬ 
tions.  It  held  that  under  both  the  law  of  Washington 
and  the  Reclamation  Act  the  water  was  an  appurte- 
i  nance  to  the  land  to  which  it  was  being  beneficially  ap¬ 
plied,  that  therefore  the  water-rights  were  the  prop¬ 
erty  of  the  landowners,  and  that  the  suit  was  merely 
to  restrain  Secretary  Ickes  from  interfering  with 
I  vested  property  rights.  The  Court  said : 

“So  far  as  these  respondents  are  concerned,  the 
Government  did  not  become  the  owner  of  the 
water-rights,  because  those  rights  by  Act  of  Con¬ 
gress  were  made  appurtenant  to  the  land  irri¬ 
gated;  and  by  a  Washington  statute,  in  force  at 
least  since  1917,  were  ‘to  be  and  remain  appur- 
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tenant  to  the  land.’  *  *  *  Although  the  government 
diverted,  stored  and  distributed  the  water,  the 
contention  of  petitioner  (Secretary  Ickes)  that 
thereby  ownership  of  the  water-rights  became 
vested  in  the  United  States  is  not  well  founded. 
Appropriation  was  made  not  for  the  use  of  the 
government,  but,  under  the  Reclamation  Act,  for 
the  use  of  the  land-owners;  and  by  the  terms  of 
the  law  and  of  the  contract  already  referred  to  the 
water-rights  became  the  property  of  the  land- 
owners,  wholly  distinct  from  the  property  right 
of  the  government  in  the  irrigation  works.  Com¬ 
pare  Murphy  v.  Kerr,  296  Fed.  536,  544,  545.  The 
Government  was  and  remained  simply  a  carrier 
and  distributor  of  the  water  (ibid),  with  the  right 
to  receive  the  sums  stipulated  in  the  contracts  as 
reimbursement  for  the  cost  of  construction  and 
annual  charges  for  operation  and  maintenance  of 
the  works.”  (300  U.  S.  pp.  93,  94,  95). 

Thus,  the  court  held  that  even  though  the  actual  ap¬ 
propriation  was  by  the  United  States  or  its  agents, 
(just  as  it  was  in  the  present  case),  under  the  law  of 
Washington  the  naked  water-right  was  not,  in  and  of 
itself,  a  property  right,  but  was  an  appurtenance  to 
some  other  right.  The  water  in  that  case  was  a  prop- 
crtv  right  of  the  landowners  for  whose  benefit  the 
water  was  appropriated.  Precisely  the  same  doctrine 
applies  to  the  present  case.  The  water  involved  in 
Ickes  v.  Fox  was  appropriated  for  irrigation  purposes 
and  the  water  involved  in  the  present  case  was  appro¬ 
priated  for  power  purposes.  But  both  purposes  are 
beneficial  uses.  Moreover,  whereas  the  law  of  the 
State  of  Washington  provided  that  the  water  should 
be  an  appurtenance  to  the  land  or  place,  the  law  of 
Idaho  provides  that  it  shall  be  appurtenant  to  the  land 
or  to  the  thing  by  which  it  is  put  to  a  beneficial  use.  In 
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this  case  the  power  plant  is  the  thing.  The  doctrine 
of  Jokes  v.  Fox  applies  to  the  water  appurtenant  to 
the  power  plant  in  this  case  just  exactly  as  it  applied 
to  the  water  appurtenant  to  the  land  in  that  case. 

Right  to  Use  of  Water  a  Vested  Property  Right. 

Moreover,  it  is  important  to  note  that  the  decrees  of 
the  Idaho  and  United  States  District  Court,  to  which 
we  have  referred,  decreed  the  water  for  irrigation  to 
the  United  States  in  precisely  the  same  language  as  it 
decreed  the  water  for  power  purposes  to  the  United 
States.  If,  under  Jokes  v.  Fox,  the  water  thus  decreed 
for  irrigation  purposes  became  a  vested  property  right 
of  the  landowners  to  whose  beneficial  use  the  water 
was  applied,  it  necessarily  follows  that  the  water  de¬ 
creed  for  power  purposes  in  precisely  the  same  lan¬ 
guage  in  the  same  decree,  became  a  vested  property 
right  of  the  power  plant  owner  to  whose  beneficial  use 
this  water  was  applied. 

It  is  clear,  w^e  therefore  submit,  that  the  2700  sec¬ 
ond-feet  of  w’ater  decreed  by  the  courts  for  power  pur¬ 
poses  at  Minidoka  dam  and  actually  appropriated  to 
that  use  for  many  years,  is  an  appurtenance  to  the 
power  plant  under  the  statutes  and  decisions  of  Idaho. 
This  water- right  being  an  appurtenance  to  the  power 
plant,  is  therefore  a  vested  property  right  of  the 
Burley  Irrigation  District,  because  this  district  is 
the  owner  of  95.6  per  cent  of  the  power  plant,  as  we 
have  shown  in  Point  I  hereinabove.  It  is  an  ancient 
rule  of  law  that,  “if  a  mill  be  granted,  reserved,  or  de¬ 
vised,  either  with  or  without  the  term  ‘appurtenances’ 
it  includes  all  water-rights,  ditches,  or  other  works  es¬ 
sential  to  the  running  of  the  mill.”  (Kinney  on  Water 
Rights,  p.  1809.)  In  other  words,  he  who  owns  the 


41 


mill  also  owns  the  water-rights  wherewith  to  run  it. 

It  was  suggested  by  defendant  in  the  court  below, 
that  this  2700  second-feet  of  water  was  desired  by  him 
to  be  stored  and  distributed  to  other  persons  who 
would  use  it  for  irrigation  purposes.  That  may  be 
true.  It  may  also  be  that,  in  general,  the  irrigation  use 
is  superior  to  a  power  use.  But  we  are  not  dealing 
with  the  choice  or  wishes  of  the  Secretary.  Neither 
are  we  dealing  with  a  general  theory.  We  are  dealing 
with  a  specific,  precise  adjudication  by  the  courts  of 
Idaho  and  of  the  United  States  as  to  the  proper  dis¬ 
position  of  all  the  water  of  Snake  River.  With  all  the 
interested  parties  before  it,  the  court  decreed  so  much 
water  for  irrigation  and  so  much  for  power.  The 
record  does  not  show  whether  the  Secretary  did  or  did 
not  present  to  the  court  in  those  proceedings  the  view 
which  he  now  presents  to  this  Court  that  this  2700 
second-feet  of  water  ought  to  be  stored  for  irrigation 
instead  of  being  used  for  power.  Whether  he  did  or 
did  not  is  immaterial.  He  was  a  party  to  those  pro¬ 
ceedings.  If  he  presented  liis  view,  the  court  obviously 
denied  it.  If  he  did  not  present  it,  he  must  not  have 
considered  it  valuable  or  persuasive.  In  any  event 
the  court  determined  what  amount  of  the  water  should 
be  used  for  irrigation  and  what  amount  should  be  used 
for  power.  Property  rights  vested  upon  the  basis  of 
that  judicial  determination.  The  Secretary  now  at¬ 
tempts,  twenty-five  years  later,  to  upset  and  destroy 
those  property  rights  without  recourse  to  the  judicial 
branch  and  without  due  process  or  compensation. 

As  between  the  Burley  District  and  the  Secretary, 
both  parties  to  the  court  proceedings  before  the  United 
States  court  in  1929,  the  judgment  and  decree  that  2700 
second-feet  of  water  at  Minidoka  Dam  is  for  power 
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purposes  is  a  binding  judicial  determination.  This 
Court  has  no  power  to  change  it.  This  Court  has  no 
jurisdiction  to  allocate  the  use  of  the  water  of  Snake 
River,  Idaho.  It  has  jurisdiction  over  the  person  of 
the  Secretary  and  could  enjoin  him  from  destroying 
property  rights  which  have  vested  and  from  ignoring 
and  violating  a  valid  outstanding  judgment  and  decree 
of  two  courts  of  competent  jurisdiction. 

III. 

The  Defendant  Secretary  Could  Not  Legally  Deprive 
Plaintiff  of  a  Vested  Property  Right,  or  of  Any 
Part  of  the  Value  cf  Any  Property  Right,  Without 
Due  Process  of  Law  and  Proper  Compensation 
Therefor. 

The  Fifth  A  men  d  teen  t. 

As  we  have  shown,  the  water-rights  decreed  for 
power  purposes  at  the  Minidoka  power  plant  are  vested 
property  rights  in  the  plaintiff.  The  defendant  can¬ 
not  deprive  plaintiff  of  these  property  rights  without 
affording  it  an  opportunity  to  be  heard  and  the  pay¬ 
ment  of  just  compensation.  The  Fifth  Amendment, 
which  prohibits  the  deprivation  of  property  without 
due  process  and  the  taking  of  property  without  just 
compensation,  is  a  restraint  on  the  executive  as  well 
as  the  legislative  and  judicial  powers  of  the  Federal 
Government.  Murray's  Lessee  et  al.  v.  Hoboken  Land 
and  Improvement  Company ,  18  IIow.  (59  U.  S.)  272. 
And  its  protection  extends  to  corporations  as  well  as 
to  natural  persons.  Union  Pacific  R.  R.  Company  v. 
U.  S.,  99  U.  S.  700,  719;  Carter  v.  Carter  Coal  Com¬ 
pany,  298  U.  S.  238.  311.  The  Amendment  refers  to 
a  direct  appropriation  exactly  as  has  been  accom- 
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plished  and  threatened  by  the  defendant  here.  Norman 
v.  B.  d  0.  Railroad  Company,  294  U.  S.  240,  305;  Knox 
v.  Lee,  12  Wall.  457,  551,  552. 

The  Supreme  Court  has  expressly  applied  the  re¬ 
straint  of  the  Fifth  Amendment  to  the  Secretary  of 
the  Interior.  In  Noble  v.  Union  River  Logging  Rail¬ 
road,  147  U.  S.  165,  176,  the  court  affirmed  a  decree 
enjoining  the  Secretary  from  revoking  the  action  of 
his  predecessor  under  whose  official  act  the  petitioner 
had  acquired  vested  property  rights  in  land.  The  de¬ 
fendant  here  attempts  to  do  likewise.  The  court  said 
that  a  revocation  of  the  action  of  the  Secretary  “by 
his  successor  in  office  was  an  attempt  to  deprive  the 
plaintiff  of  its  property  without  due  process  of  law, 
and  w’as,  therefore,  void.”  See  also  lakes  v.  Fox  et 
al.,  300  U.  S.  82,  96. 

Water  Taken  for  Public  Use. 

The  record  clearly  shows  that  the  plaintiff’s  water- 
rights,  decreed  for  power  purposes,  have  been  taken 
by  the  defendant.  The  water  so  decreed  is  withheld 
and  stored  in  American  Falls  Reservoir  (R.p.  1S8,  pars. 
38,  39)  and  is  not  used  to  operate  the  power  plant. 
Taking  property  for  public  use  occurs  where  land  or 
other  property  is  taken  from  the  owmer  for  the  use  of 
the  Government,  or  the  public,  and  where,  if  the  prop¬ 
erty  w*ere  not  paid  for,  the  burden  would  fall  upon  the 
person  whose  property  is  taken  and  not  upon  the 
public  generally.  Michigan  Central  R.  Co.  v.  Slack, 
17  Fed.  Gas.  No.  9527a,  affirmed  100  U.  S.  595.  See 
also  17.  S.  v.  Creek  Nation,  295  U.  S.  103;  U.  S.  v.  North. 
American  Trans,  d  Trading  Co..  253  U.  S.  330,  and 
Phelps  v.  U.  S.,  274  U.  S.  341.  The  use  of  wrater  for 
irrigation  is  a  public  use.  Clark  v.  Nash,  198  U.  S.  361. 
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It  is  of  no  importance,  if  true,  that  the  control  of  the 
power  and  the  irrigation  systems  is  under  the  United 
States,  for  in  the  Creek  Nation  case,  supra,  the  court 
said  that  control  of  the  United  States  over  the  prop¬ 
erty  and  affairs  of  the  Indians — 


“did  not  enable  the  United  States  to  give  the 
tribal  lands  to  others,  or  to  appropriate  them  to 
its  own  purposes,  without  tendering,  or  assuming 
an  obligation  to  tender,  just  compensation  for 
them;  for  that  would  *  *  *  be  *  *  *  an  act  of 
confiscation.” 

Obviously,  control  and  operation  of  the  power  plant 
by  the  United  States  cannot  affect  the  right  of  the 
plaintiff  in  its  property  nor  its  right  to  compensation 
when  that  property  is  confiscated. 


The  Idaho  Laic. 

The  Constitution  of  the  State  of  Idaho  prohibits 
such  a  taking  without  compensation.  Article  I,  Sec¬ 
tion  14  provides: 

“Private  property  may  be  taken  for  public  use, 
but  not  until  a  just  compensation,  to  be  ascer¬ 
tained  in  the  manner  prescribed  by  law,  shall  be 
paid  therefor.” 

And  the  courts  of  Idaho  have  said  that  the  water  ap¬ 
propriated  for  any  beneficial  use,  which  would  include 
use  for  power  purposes,  cannot  be  taken  without  com¬ 
pensation  therefor.  Basinger  v.  Taylor.  30  Idaho  2S9, 
164  Pac.  522;  Montpelier  Milling  Co.  v.  City  of  Mont¬ 
pelier.  19  Idaho  212,  219,  113  Pac.  741,  743. 

In  the  latter  case  the  Montpelier  Milling  Co.  had 
for  some  years  been  using  the  water  of  Montpelier 


creek  to  generate  power  to  run  a  grist  mill.  The  city 
of  Montpelier  built  a  municipal  water-works  system 
and  took  the  water  from  the  creek  above  the  site  of 
the  Company’s  dam.  The  Constitution  of  Idaho  pro¬ 
vides  that  domestic  use  of  water  is  higher  than  use  for 
power.  The  City  contended  that  since  its  use  was 
preferred  to  the  use  of  the  Company,  the  latter  must 
automatically  give  way,  and  the  City  could  appro¬ 
priate  the  water.  The  City  said  that,  “Appropria¬ 
tion  and  use  for  manufacturing  purposes  conferred  no 
right  which  could  not  be  taken  awav  and  destroved  bv 
an  appropriation  for  domestic  use.”  The  court  de¬ 
nied  the  City’s  contention,  holding  that  the  right  to 
use  water  for  any  beneficial  use  is  a  property  right 
and  can  not  be  taken  away  without  compensation.  The 
court  said: 

“This  section  (section  3,  Article  15  of  the  con¬ 
stitution)  clearly  recognizes  that  the  right  to  use 
water  for  a  beneficial  purpose  is  a  property  right, 
subject  to  such  provisions  of  law  regulating  the 
taking  of  property  for  public  and  private  use  as 
referred  to  in  sec.  14  art.  1,  of  the  constitution. 

#*####*## 

It  is  clear,  therefore,  that  under  the  provisions 
of  the  above-quoted  section  of  the  constitution 
(Section  3,  Article  15),  a  municipality  cannot  take 
water  for  domestic  purposes  which  has  been  pre¬ 
viously  appropriated  for  other  beneficial  uses 
without  fully  compensating  the  owner,  and  in  this 
case  it  appearing  that  the  respondent  appro¬ 
priated  waters  of  Montpelier  creek  and  applied 
the  same  to  a  beneficial  use  in  1891,  the  appellant 
had  no  right  to  interfere  with  such  appropria¬ 
tion,  to  the  injury  of  respondent,  without  full  com¬ 
pensation.”  (p.  219) 
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Furthermore,  Section  41-101  of  the  Idaho  Code,  re¬ 
lating  to  the  right  to  the  use  of  water  beneficially  ap¬ 
plied,  provides  that: 

“*  *  *  the  right  to  continue  the  use  of  any  such 
water  shall  never  be  denied  or  prevented  from  any 
other  cause  than  failure  on  the  part  of  the  user 
thereof  to  pay  the  ordinary  charges  or  assess¬ 
ments  which  may  be  made  to  cover  the  expenses 
for  the  delivery  of  such  water.” 

Moreover,  Congress  has  expressly  required  that  such 
rights  be  protected.  The  Act  of  July  26, 1S66,  14  Stat. 
253,  Title  43,  U.  S.  C.,  Section  661,  provides,  in  part, 
that : 


“Whenever,  by  priority  of  possession,  rights  to 
the  use  of  water  for  mining,  agricultural,  manu¬ 
facturing,  or  other  purposes,  have  vested  and  ac¬ 
crued,  and  the  same  are  recognized  and  acknowl¬ 
edged  by  the  local  customs,  laws,  and  the  deci¬ 
sions  of  courts,  the  possessors  and  owners  of  such 
vested  rights  shall  be  maintained  and  protected 
in  the  same  *  * 

Thus,  the  full  force  of  Federal  and  State  constitutions, 
statutes  and  decisions  commands  the  preservation  and 
protection  of  these  rights  to  the  use  of  water. 

The  same  considerations  apply  with  equal  force  to 
the  partial  destruction  of  the  plaintiff’s  property  right 
in  the  power  plant,  through  the  failure  of  the  defen¬ 
dant  to  use  the  water,  appurtenant  to  the  plant,  for 
the  generation  of  electric  energy.  Plaintiff’s  property 
right  in  the  power  plant  is  rendered  valueless  to  the 
extent  that  the  generating  facilities  of  the  plant  are 
curtailed  by  the  withholding  of  the  water.  As  the 
court  said,  in  Buchanan  v.  Warley,  245  U.  S.  60: 
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“Property  is  more  than  the  mere  thing  which  a 
person  owns;  it  includes  the  right  to  acquire,  use, 
and  dispose  of  it;  and  the  constitution  #  *  *  pro¬ 
tects  these  essential  attributes.” 

It  seems  clear  that  the  defendant  has  no  right  to 
take  and  withhold  the  water  decreed  for  power  pur¬ 
poses  and  thus  deprive  the  plaintiff  of  its  property 
right  in  the  use  of  the  water  and  of  the  power  plant 
without  paying  compensation  therefor. 

Much  evidence  was  adduced  by  the  defendant  at  the 
trial  to  show  that  the  water  decreed  for  power  pur¬ 
poses,  of  which  the  plaintiff  has  been  deprived,  had 
been  conserved,  under  the  plan,  and  used  for  irriga¬ 
tion — a  use  which  the  defendant  insists  is  superior  to 
the  use  for  power  production.  This  evidence  is  wholly 
immaterial.  We  admit  that  the  use  of  water  for  irri¬ 
gation  is  superior  to  the  use  of  water  for  the  genera¬ 
tion  of  power.  We  do  not  deny  that  water-rights  de¬ 
creed  for  the  production  of  power  may  be  taken  in 
order  to  serve  the  irrigation  needs.  The  point  is  that 
such  rights  are  property  rights  in  exactly  the  same 
sense  and  to  the  same  extent  as  are  water-rights  for 
irrigation  uses,  and  therefore,  even  when  such  water- 
rights  are  converted  from  their  decreed  use  and  ap¬ 
plied  to  the  highest  use,  the  owner  is  entitled  to  just 
compensation  for  the  taking.  No  clearer  declaration 
of  this  principle  is  required  than  the  statement  of  the 
Supreme  Court  of  Idaho  in  the  Montpelier  case,  supra , 
where  it  said  that  whatever  the  use  way  be,  rights  to 
the  use  of  water  for  a  beneficial  purpose  are  property 
rights  and  are  protected  by  the  Constitution  of  that 
State. 


48 


IV. 

The  Defendant  Secretary  is  in  Possession  of  Money  Re¬ 
ceived  as  the  Result  of  Depriving  Plaintiff  of  Its 
Vested  Property  Rights  Without  Due  Process  of 
Law. 

The  controversy  in  this  case  is  over  the  disposition 
of  a  sum  of  $50,000.  now  in  the  hands  of  the  defendant 
Secretary.  He  proposes  to  credit  the  entire  amount 
to  the  Black  Canyon  power  plant.  The  Burley  Dis¬ 
trict,  plaintiff  in  this  suit,  claims  95.6  per  cent  of  it. 

How  came  the  Secretary  by  this  money? 

The  chain  of  circumstances  is  as  follows: 

So  lone;  as  the  Sccretarv  turned  2700  second-feet  of 
water  through  the  Minidoka  power  plant,  sufficient 
electric  current  was  generated  to  supply  all  demands 
for  power  on  the  whole  Minidoka  project  during  the 
non-irrigation  season.  (R.  pp.  23,  101  par.  30)  The 
sales  of  this  power  within  the  Minidoka  Irrigation  Dis¬ 
trict  were  yielding  net  returns  of  about  $50,000.  per 
year.  (R.  p.  87,  par.  4)  Under  the  injunction  affirmed 
by  this  Court  in  Wilbur  v.  Burley  Irrigation  District , 
supra,  95.6  per  cent  of  these  $50,000.  annual  net  re¬ 
turns  from  the  sale  of  electricity  generated  by  the 
Minidoka  power  plant,  were  credited  to  the  Burley 
Irrigation  District.  So  long  as  the  electricity  result¬ 
ing  in  these  profits  was  generated  by  that  plant,  95.6 
per  cent  must  have  continued  in  the  future  to  be  cred¬ 
ited  to  the  Burley  District. 

In  about  October,  1934,  the  Secretary  shut  off  the 
water  from  the  Minidoka  plant.  This  action,  if  taken 
alone,  would  have  left  the  power  consumers  in  the 
Minidoka  District  'without  electricity.  So  the  Secre¬ 
tary  made  a  contract  with  the  Idaho  Power  Company 
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whereby  that  Company  agreed  to  deliver  at  the  Mini¬ 
doka  power  plant  from  its  American  Falls  or  other 
Idaho  plants  enough  power  to  meet  the  power  demands 
on  the  Minidoka  project,  with  stated  maximum  limita¬ 
tions  on  the  amounts  which  might  be  demanded.  (R. 
p.  75  par.  3)  The  Secretary  then  made  a  contract  with 
the  Minidoka  Irrigation  District  wherein  he  agreed  to 
sell  the  district,  from  the  power  supplied  by  the  Idaho 
Power  Company,  sufficient  power  to  supply  the  re¬ 
quirements  of  the  power  consumers  within  the  dis¬ 
trict.  (R.  p.  S9  par.  11)  Since  the  annual  net  return 
theretofore  from  the  sale  of  power  to  these  consumers 
was  estimated  at  $50,000.,  the  Minidoka  District  guar¬ 
anteed  to  the  United  States  that  net  collections  from 
these  sales  over  and  above  costs  would  not  fall  below 
$50,000.  (R.  p.  90  par.  12)  The  Secretary  was  to  col¬ 
lect  direct  from  the  consumers  and  then  furnish  the 
district  each  year  a  statement  of  his  collections,  etc. 
(R.  p.  90  par.  13) 

Having  shut  off  the  water  from  the  Minidoka  power 
plant,  and  having  brought  in  power  from  the  Idaho 
Power  Company  to  supply  the  deficiency  thus  created, 
and  having  sold  this  power  to  consumers  in  the  Mini¬ 
doka  District,  and  having  collected  from  those  consum¬ 
ers  upon  such  sales,  the  Secretary  had  in  hand  at  the 
end  of  1935  net  returns  in  the  sum  of  $50,000.  from 
such  sales.  (R.  pp.  105-110  par.  42) 

If  the  Secretary  had  turned  2700  second-feet  of 
water  through  the  Minidoka  power  plant,  he  would 
have  had  in  hand  $50,000.  from  the  sale  of  electricity 
thus  generated.  It  is  thus  clear  that  the  $50,000.  which 
the  Secretary  has  had  in  hand  since  the  end  of  1935 
was  secured  by  him  as  the  result  of  his  shutting  off  the 


2700  second-feet  of  water  and  of  his  failure  and  re¬ 
fusal  to  operate  the  power  plant. 

The  power  plant  and  the  water  appurtenant  thereto 
are  vested  property  rights  of  the  Burley  Irrigation 
District.  Therefore,  it  seems  clear  that  by  depriving 
the  Burley  District  of  its  property  rights  in  the  water 
and  in  the  plant,  the  Secretary  has  come  into  posses¬ 
sion  of  the  $50,000.  which  he  now  holds. 

It  is  interesting  to  note  that  the  persons  with  rights 
in  American  Falls  Reservoir,  who  benefit  directly  bv 
the  withholding  of  the  water  from  Minidoka  dam,  are 
perfectly  willing  to  pay  $50,000.  a  year  if  the  court 
decides  “that  the  power  contract  with  the  Minidoka 
District  is  invalid  or  beyond  the  power  of  the  Secre¬ 
tary’’.  (R.  p.  28)  The  complicated  series  of  contracts 
and  the  proposed  credit  of  the  $50,000.  to  the  Black 
Canyon  plant  is  merely  a  plan  to  be  tried  out,  under 
the  guidance  of  the  agent  of  the  defendant,  to  see  if 
benefits  can  be  bestowed  on  everybody  except  Burley, 
the  latter  having  no  representation  and  no  vote  in  the 
affair.  (R.  p.  2S)  It  is  frankly  admitted  by  the  Snake 
River  Valley  Water  Users  (R.  pp.  27-28),  that  if  upon 
a  test  of  the  plan,  the  courts  should  find  that  Burley 
has  some  rights  in  the  situation  and  cannot  be  deprived 
of  its  property  without  compensation,  the  whole  pres¬ 
ent  scheme  will  be  abandoned  and  the  “parties  who 
receive  the  benefit  of  the  water  saved”  (R.  p.  27)  will 
pay  the  $50,000.  “as  a  necessary  part  of  the  expense 
of  securing  the  water  to  fill  the  reservoir”.  (R.  p.  28) 
So  much  has  already  been  agreed  upon. 

We  emphasize  that  in  this  case  we  do  not  seek  to 
require  the  Secretary  to  operate  the  Minidoka  plant. 
We  do  not  ask  an  injunction  against  his  storing  the 
2700  second-feet  of  water  in  American  Falls  reservoir 
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and  then  using  it  for  irrigation  purposes  for  the  ex¬ 
clusive  benefit  of  others  than  ourselves.  We  in  no  way 
attempt  to  interfere  with  the  Secretary’s  discretion 
in  the  operation  of  the  reclamation  project  or  with  his 
disposition  of  the  water  of  Snake  River.  We  believe 
that  upon  the  facts  and  under  the  well-settled  rules  of 
law  we  would  be  entitled  to  injunctive  decrees  on  all 
these  phases  of  the  situation.  But  the  present  case  is 
within  a  very  narrow  compass.  Under  the  facts  as 
they  happen  to  be,  the  Secretary  by  wrongfully  de¬ 
priving  us  of  vested  property  rights  has  come  into  pos¬ 
session  of  the  sum  of  $50,000.  We  insist,  and  in  a  mo¬ 
ment  will  show,  that  this  money  rightly  belongs  to  no¬ 
body  other  than  ourselves,  that  the  proposal  to  credit 
it  to  the  Black  Canyon  plant  is  an  unwarranted  and 
unjustifiable  gratuity,  that  the  fund  is  impressed  with 
a  trust  in  our  favor,  and  we  ask  that  the  Secretary  be 
required  to  credit  us  with  95.6  per  cent  of  it. 


V. 

The  Fund  in  the  Hands  of  the  Secretary  Belongs  to 
no  One  Other  Than  Burley  District. 

Before  discussing  the  trust  in  favor  of  plaintiff  with 
which  the  disputed  $50,000.  is  impressed  and  which  is 
one  link  in  the  chain  of  its  claim  to  the  fund,  we  digress 
for  a  moment  to  negative  any  other  possible  claim  to 
the  fund.  However  awkward  this  digression,  its  im¬ 
portance  makes  it  necessary. 

Quite  obviously  the  $50,000.  does  not  belong  to  the 
electric  consumers  in  Minidoka  District.  They  re¬ 
ceived  their  electricity  and  paid  for  it.  As  vendees 
they  have  no  interest  in  the  disposition  of  the  proceeds 
of  the  sales  in  the  hands  of  the  vendor. 
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The  Minidoka  Irrigation  District  might  appear  to 
have  a  claim  to  4.4  per  cent  of  this  fund,  and  the  plain¬ 
tiff  makes  no  denial  of  that  claim.  Plaintiff  claims  95.6 
per  cent  thereof  and  the  logic  of  that  position,  if  sus¬ 
tained,  would  indicate  that  Minidoka  District  is  en¬ 
titled  to  the  remaining  4.4  per  cent.  Whether  Mini¬ 
doka  ever  makes  claim  to  such  balance  is  immaterial 
to  this  suit.  On  the  other  hand,  it  is  a  curious  phe¬ 
nomenon  that  under  the  Secretary’s  proposals  (R.  pp. 
105-110  par.  42),  the  Minidoka  District  would  receive 
credit  for  its  full  4.4  per  cent  of  the  total  net  proceeds 
for  1935,  plus  a  slight  fraction  (.07  per  cent)  more, 
and  the  entire  amount  proposed  to  be  credited  to  the 
Black  Canyon  Power  Plant  is  to  be  taken  from  the 
share  of  the  Burley  District.  The  figures  shown  in 
the  Secretary’s  proposed  findings  are 


To  Burley  Irrigation  District .  $63,807.50 

To  Minidoka  District  .  $2,384.52 

2,936.75  5,321.27 

To  Black  Canyon  Power  Plant .  50,000.00 


Total  . $119,128.77 

Reduced  to  a  percentage  of  the  whole,  these  amounts 

represent : 

Burley  Irrigation  District .  53.56% 

Black  Canyon  Power  Plant .  41.97% 

Minidoka  District  .  4.47% 


Thus  it  is  that  the  Secretary  proposes  to  leave  Mini¬ 
doka  District  with  its  full  credit  of  4.4  per  cent  of  the 
entire  net  proceeds,  and  to  take  from  Burley  the  full 
amount  to  be  given  to  Black  Canyon.  Burley  there¬ 
fore  might  logically  and  rightfully  claim  the  whole  of 


the  $50,000.  fund.  However  in  the  interest  of  clarity 
and  simplicity  it  insists  merely  upon  its  perfectly  clear 
right,  which  is  95.6  per  cent  as  decreed  to  it  in  Wilbur 
v.  Burley  Irrigation  District ,  supra.  The  Secretary 
makes  no  suggestion  that  the  Minidoka  District  has 
any  interest  in  the  $50,000. 

The  Idaho  Power  Company. 

Obviously  this  fund  does  not  belong  to  the  Idaho 
Power  Company.  It  might  appear  upon  first  impres¬ 
sion  that  since  that  Company  supplied  the  power  which 
was  sold  and  which  gave  rise  to  the  $50,000.,  the  Com¬ 
pany  would  be  entitled  to  compensation  from  such  pro¬ 
ceeds.  But  the  contract  between  the  Company  and  the 
United  States  makes  it  clear  that  the  Company  ‘re¬ 
ceived  ample  consideration  other  than  money  in  return 
for  this  power.  That  consideration  is  carefully  spelled 
out  in  the  contract.  It  was  in  four  items : 

1.  The  United  States  refrained  from  building  a 
power  plant  at  American  Falls,  which  plant  had 
been  definitely  planned  and  if  built  would  have 
been  competitive  to  the  Company’s  plant  there; 

2.  The  United  States  agreed  to  give  the  Com¬ 
pany  all  the  surplus  power  from  the  Minidoka 
plant ; 

3.  The  United  States  agreed  to  let  the  Company 
use  for  power  generation  all  the  water  going  over 
American  Falls; 

4.  The  United  States  agreed  to  extend  for  25 
years  its  contract  with  the  Company  concerning 
power  from  the  Black  Canyon  plant. 

The  contract  expressly  states  that  in  view  of  these 
considerations  the  Company  will  deliver  the  required 
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power  to  the  Minidoka  District  free  of  charge,  and  fur¬ 
ther  says  (R.  p.  76  par.  B)  “No  money  payments  shall 
be  made  for  power  furnished  by  the  Company  except 
for  breakdown!  service.” 

The  president  of  the  Idaho  Power  Company  w*as  a 
witness  in  this  case  and  was  quite  specific  in  his  enu¬ 
meration  of  the  considerations  for  the  contract.  He 
listed  the  Company’s  interest  in  water  conservation, 
the  prevention  of  the  building  of  the  American  Falls 
plant  by  the  United  States,  and  the  extension  of  the 
Black  Canyon  contract.  He  neither  mentioned  nor 
intimated  any  interest  of  the  Company  in  any  cash 
consideration.  The  Secretary  makes  no  suggestion 
that  the  Company  has  any  interest  in  the  fund  in  his 
ha^ids. 

The  Black  Canyon  Power  Plant. 

We  come  now  to  consider  the  possibility  of  an  in¬ 
terest  in  this  fund  on  the  part  of  the  Black  Canyon 
power  plant.  The  Secretary  proposes  to  credit  the 
entire  $50,000.  to  that  plant.  He  proposes  to  do  so 
upon  the  ground  that  the  x>ow*er  delivered  by  the  Idaho 
power  Company  at  Minidoka  wTas  in  exchange  for 
power  given  the  Company  from  Black  Canyon.  Plain¬ 
tiff  flatly  denies  that  the  power  delivered  by  the  Idaho 
Power  Company  to  the  Minidoka  District  was  in  ex¬ 
change  for  Black  Canyon  powder.  We  assert  that  the 
basis  asserted  by  the  Secretary  for  crediting  the 
$50,000.  to  Black  Canyon  is  a  sham,  that  the  credit 
would  be  a  pure  gratuity,  that  the  record  in  this  case 
conclusively  proves  that  there  w*as  no  exchange  of 
Black  Canyon  pow’er  for  powder  delivered  at  Minidoka 
by  the  Idaho  Pow’er  Company,  and  that  the  assertion 
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that  this  arrangement  was  an  exchange  of  power  is 
not  true. 

This  is  a  key  point  in  this  case.  Because,  if  the 
power  delivered  at  Minidoka  was  not  secured  through 
an  exchange  arrangement  involving  Black  Canyon, 
there  is  no  conceivable  basis  for  crediting  Black  Can¬ 
yon  with  any  part  of  the  proceeds  of  the  sale  of  power 
at  Minidoka.  The  Secretary  suggests  no  other  basis, 
and  there  is  no  other  basis. 

There  Is  No  Exchange  of  Power . 

We  advance  four  propositions  to  sustain  our  con¬ 
tention  that  there  is  no  exchange  of  Black  Canyon 
power. 

In  the  first  place,  and  quite  conclusively,  the  Idaho 
Power  Company  had  had  for  five  full  years,  before  the 
1935  contract  involving  delivery  of  power  at  Minidoka 
was  conceived,  a  contract  with  the  United  States 
whereby  the  Company  received  all  surplus  power  from 
the  Black  Canyon  power  plant  during  the  non-irri¬ 
gation  season  and  paid  for  it  the  sum  of  $600.  per 
month.  In  other  words,  for  five  years  before  it  began 
to  deliver  any  power  at  Minidoka  under  the  1935  con¬ 
tract,  the  Idaho  Power  Company  had  been  deceiving 
all — not  a  part,  but  all — the  surplus  power  generated 
by  the  Black  Canyon  power  plant  from  October  15  to 
April  15  each  year  for  a  specified  cash  consideration 
of  $600.  per  month.  When  it  began  to  deliver  power  at 
Minidoka  it  received  no  greater  amount  of  power  from 
Black  Canyon.  In  fact,  as  Plaintiff’s  Exhibit  8  shows, 
it  received  less  power  than  it  had  been  receiving.  How, 
then,  can  it  be  said  that  it  was  delivering  power  at 
Minidoka  in  exchange  for  the  Black  Canyon  power? 
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It  was  already  buying  all  the  Black  Canyon  power  for 
cash.  It  continued  to  pay  cash  in  the  same  amount. 
The  1930  Black  Canyon  contract  in  all  its  original 
terms  continued  concurrently  with  the  new  contract 
involving  Minidoka.  The  United  States  had  for  five 
full  years  been  completely  satisfied  with  $600.  per 
month,  which  was  $3,600.  a  year,  for  all  its  Black 
Canyon  power.  Why,  then,  all  of  a  sudden,  after  five 
years,  must  the  Black  Canyon  plant  get  $33,600.  for 
power  which  it  had  been  contentedly  selling  for  $3,- 
600.?  The  exchange  of  power  thesis  is  purely  an 
imaginary  hypothesis  put  forward  to  give  some  color 
to  a  transaction  which  otherwise  would  have  no  sem¬ 
blance  of  protective  support. 

We  invite  a  full  examination  into  the  Black  Canyon 
contract  of  1930  (PI.  Exhibit  No.  6),  and  Plaintiff’s 
Exhibit  No.  8  which  relates  to  it. 

In  the  second  place,  the  contract  between  the  Idaho 
Power  Company  and  the  United  States  involving  the 
delivery  of  power  at  Minidoka  is  complete  in  itself  and 
makes  no  reference  to  any  exchange  of  power  at  Black 
Canyon.  The  date  of  the  execution  of  that  contract 
is  uncertain.  It  recites  that  it  was  “made  this  1st  day 
of  October,  1934”  and  that  the  “parties  hereto  have 
signed  their  names  the  day  and  year  first  written 
above”,  but  it  also  says  that  the  Company  acted  pur¬ 
suant  to  a  resolution  of  its  Board  of  Directors  “duly 
ad  opted  May  9th,  1935”.  (R.  p.  79)  So  it  could  not 
have  been  entered  into  on  October  1,  1934,  as  it  recites, 
but  was  probably  executed  in  May  or  June,  1935.  How¬ 
ever  all  that  may  be,  the  contract  quite  precisely  re¬ 
cites  the  considerations  moving  from  each  party  to  the 
other.  We  have  already  outlined  those  provisions. 
The  Idaho  Power  Company  agreed  to  do  one  thing — 
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deliver  power  at  Minidoka.  The  United  States  agreed 
to  do  four  things — refrain  from  building  its  plant  at 
American  Falls,  let  the  Company  use  all  the  water  go¬ 
ing  over  American  Falls,  give  the  Company  all  the  sur¬ 
plus  power  from  the  Minidoka  plant,  and  extend  the 
term  of  the  Black  Canyon  contract. 

The  only  reference  to  Black  Canyon  in  this  contract 
is  to  be  found  in  paragraph  B-l.  As  we  have  seen,  the 
1030  Black  Canyon  contract,  whereby  the  Idaho  Power 
Company  got  all  the  power  from  the  Black  Canyon 
plant  for  $600.  a  month  during  the  non-irrigation  sea¬ 
son,  was  limited  to  five  years  and  would  have  expired 
in  April  1935.  The  only  thing  the  new  contract  of  1935 

had  to  sav  about  the  Black  Canvon  contract  was  to 
«  • 

extend  its  term  to  run  concurrently  with  the  new  con¬ 
tract.  The  language  is  specific.  (R.  p.  76  par.  B-l) 
It  says : 

“The  present  Black  Canyon  contract  under  date 
of  April  10,  1930,  between  the  United  States  and 
this  Company  is  extended  to  run  concurrently  with 
this  agreement,  provided  that  the  United  States 
shall  deliver  to  the  Company  under  said  Black 
Canyon  contract  all  the  Black  Canyon  power  and 
energy  available  in  excess  of  that  power  and  en¬ 
ergy  now  specifically  reserved  under  said  contract 
when  used  for  construction  and  other  purposes”, 
enumerating  the  reservations. 

We  note  that  the  Black  Canyon  power  is  to  be  de¬ 
livered  to  the  Company  “ under  said  Black  Canyon 
contract ” — not  under  the  new  1935  contract,  not  as  an 
exchange  for  power  to  be  furnished  at  Minidoka,  but 
under  the  old  1930  Black  Canyon  contract.  We  note 
further  that  the  old  contract  is  extended — not  in  some 
of  its  terms  but  all  of  its  terms,  just  as  it  was. 
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In  the  face  of  the  specific  terms  of  the  1935  contract, 
the  Secretary  now  attempts  to  introduce  into  it  an¬ 
other  major  provision,  and  says  that  the  power  de¬ 
livered  at  Minidoka  by  the  Idaho  Power  Company  was 
really  in  exchange  for  power  generated  at  Black  Can¬ 
yon  and  there  delivered  to  the  Power  Company.  We 
submit  that  he  cannot  be  heard  to  make  anv  such  claim 
in  the  face  of  the  terms  of  the  contract.  The  contract 
speaks  for  itself,  and  quite  clearly.  The  attempt  to  re¬ 
write  it  so  as  to  supply  some  support  for  an  otherwise 
wholly  unjustifiable  scheme  whereby  the  plaintiff  here 
is  to  be  deprived  of  vested  property  rights  without  any 
compensation  whatsoever,  borders  on  the  outrageous. 
That  an  exchange  of  power  was  in  no  way  a  part  of  the 
contract  for  the  delivery  of  power  at  Minidoka  is  per¬ 
fectly  plain  on  the  face  of  the  contract. 

In  the  third  place,  if  the  power  delivered  by  the 
Idaho  Power  Company  was  in  exchange  for  power 
received  by  that  Company  from  Black  Canyon,  what 
consideration  moved  to  the  United  States  for  all  the 
other  things  it  agreed  in  the  contract  to  do.’  The  only 
thing  the  Idaho  Power  Company  agreed  to  do  was  to 
deliver  power  at  Minidoka.  That  power  was  sold  at 
retail  and  netted  $50,000.  The  Secretary  says  that 
the  whole  $50,000.  must  go  to  Black  Canyon  because 
that  plant  delivered  that  value  of  power  to  the  Idaho 
Power  Company.  Under  that  view,  the  delivery  of 
power  at  Minidoka  was  fully  compensated  for  by  the 
delivery  of  an  equal  value  in  power  at  Black  Canyon. 
If  so,  what  did  the  United  States  receive  for  all  the 
things  it  agreed  in  the  contract  to  do?  Did  it  gratui¬ 
tously,  and  without  return,  forego  its  contemplated 
plant  at  American  Falls?  Did  it  gratuitously,  and 
without  return,  deliver  to  the  Idaho  Power  Company 
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all  the  surplus  power  from  the  Minidoka  Power  plant  l 
Did  it  gratuitously,  and  without  return,  agree  to  let 
the  Idaho  Power  Company  use  for  power  generation 
all  the  water  passing  over  American  Falls?  The  con¬ 
tract  does  not  so  recite,  but  on  the  contrary  is  clear 
and  specific  as  to  the  consideration  for  all  these  things. 
The  Court  cannot  ignore  the  recitations  of  the  con¬ 
tract  and  read  into  it  the  gratuitous  disposal  of  valu¬ 
able  rights  by  the  United  States  to  a  private  power 
company. 

In  the  fourth  place  the  suggestion  that  some  ex¬ 
change  arrangement  necessitates  the  payment  of  $50,- 
000.  to  the  Black  Canyon  plant  is  made  obviously  ri¬ 
diculous  by  the  consideration  of  a  few  figures.  The 
Idaho  Power  Company  received  22,000,000  kilowatt 
hours  of  electric  current  from  the  Black  Canyon  plant 
in  1935  and  paid  $3,600.  for  it.  (PI.  Exhibit  No.  8  (b).) 
The  Company  delivered  12,700,000  kilowatt  hours  to 
Minidoka  and  received  3,000,000  kilowatt  hours  from 
Minidoka,  so  that  its  net  delivery  there  was  9,700,000 
kilowatt  hours.  (PI.  Exhibit  No.  14,  p.  4.)  By  what 
stretch  of  the  imagination  can  the  Burley  District  be 
required  to  pay  $50, 000.  for  9,700,000  kilowatt  hours 
when  the  Idaho  Power  Company  is  paying  $3,600.  for 
25,000,000  kilowatt  hours;  three  times  as  much  elec¬ 
tricity  for  one-fourteenth  of  the  price  ? 

In  reply  to  the  foregoing  it  may  be  suggested  that 
Black  Canyon  is  not  receiving  enough  for  its  power. 
This  is  merely  saying  that  the  Secretary  made  a  bad 
bargain  with  the  Idaho  Power  Company  in  1930.  That 
is  precisely  the  situation  in  which  this  same  Secretary, 
acting  through  these  same  agents,  found  himself  in 
Ickes  v.  Fox ,  supra.  There  he  needed  $1,000,000.  to 
complete  a  project  which  he  started  and  had  no  funds 


with  which  to  finish.  So  he  tried  to  take  the  money 
from  some  water-users  on  another  project.  The  courts 
refused  to  let  him  do  that.  So  in  this  case,  he  cannot 
violate  the  property  rights  of  the  water-users  on  the 
Burley  District  in  order  to  reimburse  himself  for  an 
improvident  contract  made  with  the  Power  Company 
in  regard  to  Black  Canyon  power. 

If  there  was  in  fact  no  exchange  of  power  with  Black 
Canyon  there  is  no  basis  for  crediting  Black  Canyon 
with  any  part  of  the  $50,000.  If  Black  Canyon  was 
selling  its  power  for  $600.  a  month  cash,  there  is  no 
conceivable  basis  for  awarding  it  an  additional  $50,- 
000.  a  year  for  that  same  power.  If  the  Idaho  Power 
Company  was  delivering  this  power  at  Minidoka  in 
consideration  of  the  performance  of  certain  specified 
things  by  the  United  States,  and  if  this  was  the  full 
contract  as  it  appears  to  be,  there  is  no  conceivable 
basis  for  gratuitously  awarding  a  third  party  $50,000. 
on  account  of  the  delivery  of  this  same  power. 

We  submit,  and  insist,  that  the  proposed  crediting 
of  the  $50,000.  to  the  Black  Canyon  power  plant  is  a 
pure  gratuity  and  the  suggested  basis  for  such  a  credit 
is  a  pure  sham. 

Xo  suggestion  has  been  made  by  the  Secretary  that 
the  United  States  has  any  interest  in  or  claim  to  the 
$50,000.  except  by  way  of  its  ownership  of  the  Black 
Canyon  power  plant. 

We  submit  therefore  that  the  95.6  per  cent  of  the 
fund  here  in  dispute  cannot  rightfully  be  credited  to 
the  Minidoka  electric  consumers,  to  the  Minidoka  Ir¬ 
rigation  District,  to  the  Idaho  Power  Company,  to  the 
Black  Canyon  power  plant,  or  to  the  United  States.  In 
short,  it  belongs  to  no  one  other  than  the  Burley  Irri¬ 
gation  District.  This  concludes  our  digression  and 
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we  now  return  to  the  main  thread  of  our  affirmative 
argument. 

VL 

The  Money  Proceeds  in  the  Hands  of  the  Secretary  are 
Impressed  With  a  Trust  in  Favor  of  Plaintiff. 

Under  IV  hereinabove  we  contended  that  the  Secre¬ 
tary  secured  this  $50,000.  fund  by  depriving  the  Bur¬ 
ley  Irrigation  District  of  its  vested  property  rights  in 
a  certain  amount  of  water  and  in  the  use  of  the  power 
plant.  Our  next  proposition  is  that  the  fund  thus  se¬ 
cured  is  impressed  with  a  trust  in  favor  of  the  Burley 
District. 

The  equitable  doctrine  which  we  invoke  is  too  well- 
established  to  require  citation  of  authority,  and  the  in¬ 
stances  in  which  it  has  been  applied  by  the  courts  are 
too  numerous  and  too  varied  in  circumstance  to  permit 
a  detailed  analysis  and  exposition  here.  It  is  to  be 
found  in  all  the  authorities  from  Justinian  through 
what  Sir  George  Jessel  called  “the  modern  doctrine 
of  equity”  and  such  writers  as  Pomeroy,  down  to  our 
own  Restatement  of  the  Law  and  the  latest  text 
writers. 

In  the  Digest  of  Justinian  (Lib.  10,  title  4,  leg.  12, 
§3),  we  find, 

“If  any  one  shall  make  wine  with  my  grapes,  oil 
with  my  olives,  or  garments  with  my  wool,  know¬ 
ing  they  are  not  his  own,  he  shall  be  compelled  by 
action  to  produce  the  said  vine,  oil  or  garments.*' 

In  National  Bank  v.  Insurance  Company ,  104  U.  S. 
54,  68,  the  Supreme  Court  quoted  the  famous  Master 
of  the  Rolls  as  follows,  referring  to  Knatchbull  v.  II oh 
left ,  In  re:  Hollett’s  Estate,  13  Ch.  D.  696: 
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“The  Master  of  the  Rolls,  Sir  George  Jcssel, 
showed  that  the  modern  doctrine  of  equity,  as  re¬ 
gards  property  disposed  of  by  persons  in  a  fidu¬ 
ciary  position,  is  that,  whether  the  disposition  of 
it  be  rightful  or  wrongful,  the  beneficial  owner  is 
entitled  to  the  proceeds,  whatever  be  their  form, 
provided  only  he  can  identify  them.” 

Pomeroy’s  Equity  Jurisprudence  (4th  Ed.)  has  the 
following  often-cited  statements  on  the  subject: 

“The  specific  instances  in  which  equity  im¬ 
presses  a  constructive  trust  are  numberless — as 
numberless  as  the  modes  by  which  property  may 
be  obtained,  through  bad  faith  and  unconseien- 
tious  acts.”  (Sec.  1045) 

“By  the  well-settled  doctrines  of  equity,  a  con¬ 
structive  trust  arises  whenever  one  party  has  ob¬ 
tained  money  which  does  not  equitably  belong  to 
him,  and  which  he  cannot  in  good  conscience  re¬ 
tain  or  withhold  from  another  who  is  beneficially 
entitled  to  it.  *  *  *  It  is  true  that  the  beneficial 
owner  can  often  recover  the  money  due  to  him  by 
a  legal  action  upon  an  implied  assumpsit;  but  in 
many  instances  a  resort  to  the  equitable  jurisdic¬ 
tion  is  proper  and  even  necessary.”  (Sec.  1047) 
“It  is  not  essential  for  the  application  of  this 
doctrine  that  an  actual  trust  or  fiduciary  relation 
should  exist  between  the  original  wrong-doer  and 
the  beneficial  owner.  Wherever  one  person  has 
wrongfully  taken  the  property  of  another,  and 
converted  it  into  a  new  form,  or  transferred  it,  the 
trust  arises  and  follows  the  property  or  its  pro¬ 
ceeds.”  (Sec.  1051) 

The  Restatement  of  the  Law  of  Restitution  ( Section 
202)  states  the  Rule  as  follows : 

“Where  a  person  wrongfully  disposes  of  prop¬ 
erty  of  another  knowing  that  the  disposition  is 
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wrongful  and  acquires  in  exchange  other  prop¬ 
erty,  the  other  is  entitled  at  his  option  to  enforce 
either  (a)  a  constructive  trust  of  the  property  so 
acquired,  or  (b)  an  equitable  lien  upon  the  prop¬ 
erty  to  secure -his  claim  for  reimbursement  from 
the  wrong-doer.” 

In  its  Comment  on  this  Rule,  the  Restatement  says : 

“The  rule  stated  in  this  Section  is  applicable 
whether  the  claimant  was  the  legal  or  equitable 
owner  of  the  property  disposed  of  by  the  wrong¬ 
doer,  and  whether  or  not  there  is  a  fiduciary  rela¬ 
tion  between  the  claimant  and  the  wrong-doer,’* 

and  further, 

“The  rule  stated  in  this  Section  is  applicable 
not  only  where  the  wrong-doer  acquires  property 
by  a  wrongful  sale,  purchase  or  exchange  of  the 
property  of  the  claimant,  but  also  where  he  ac¬ 
quires  property  in  exchange  for  the  wrongful  use 
of  property  of  the  claimant.” 

Bogart  on  Trusts  and  Trustees,  the  latest  recog¬ 
nized  authority  in  this  field,  says : 

“The  constructive  trust  may  be  defined  as  the 
device  used  by  chancery  to  compel  one  who  un¬ 
fairly  holds  a  property  interest  to  convey  that 
interest  to  another  to  whom  it  justlv  belongs.” 
(Sec.  471) 

The  modern  digests  contain  pages  of  fine-print  ci¬ 
tations  on  the  subject.  The  facts  in  cases  in  which  the 
doctrine  has  been  applied  run  all  the  way  from  the 
conversion  of  corn  into  whiskey  ( Silsbury  v.  McCoon , 
3  N.  Y.  379)  to  a  bank’s  pledge  of  a  bond  deposited 
with  it  under  an  agreement  to  return  the  bond  (Gwynn 
v.  Spurway,  28  F.  (2d)  37). 
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The  two  elements  essential  to  the  rise  of  such  a  con¬ 
structive  trust  are  (1)  some  relationship  between  the 
parties  which  caused  the  claimant  of  the  property  to 
rely  upon  and  expect  the  possessor  to  protect  the 
claimant’s  interest  and  (2)  a  wrongful  act  of  conver¬ 
sion  or  use  whereby  the  possessor  came  into  posses¬ 
sion  of  other  property  or  funds. 

Both  of  these  elements  are  present  in  this  case.  The 
Secretary  wras  in  complete  possession  and  control  of 
the  power  plant  of  which  the  Burley  District  was, 
under  the  judgment  of  this  Court,  the  beneficial  and 
equitable  owner,  and  of  the  water  rights  appurtenant 
thereto.  The  value  of  these  vested  property  rights 
was  entirely  under  the  protection  of  the  Secretary. 

The  Secretary  came  into  possession  of  $50,000.  by 
the  wrongful  use  and  disuse  of  this  property,  by  which 
wrongful  acts  he  deprived  the  Burley  District  of 
$50,000.  which  otherwise  it  would  have  received. 
These  elements  being  present,  a  constructive  trust 
arises  in  respect  to  the  proceeds  in  the  hands  of  the 
Scrtary.  Equity  will  direct  that  he  credit  the  Burley 
District  wfith  those  proceeds. 

VII. 

Neither  Specific  Performance  of  a  Contract  Nor  Any 
Act  of  Discretion  is  Involved. 

In  conclusion,  we  refer  to  twro  points  stressed  by  the 
defendant  in  the  court  below.  They  are  that  the  Bur¬ 
ley  District  is  in  effect  attempting  (1)  to  achieve  the 
specific  performance  of  a  contract,  and  (2)  to  control 
an  act  of  discretion  on  the  part  of  the  Secretary. 

It  must  be  apparent  from  our  argument  hereinbe¬ 
fore  detailed,  that  plaintiff  in  no  way,  sense  or  manner 
applies  to  the  court  for  the  specific  performance  of  a 
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contract.  Our  case  rests  upon  ownership  of  property 
and  the  Secretary’s  proposal  illegally  to  deprive  us  of 
that  property.  No  contract  is  involved.  The  only  con¬ 
tract  between  the  parties  is  that  of  March  1926,  and 
the  Burley  District  has  at  no  point  invoked  any  clause 
of  that  contract.  The  only  clause  in  any  way  perti¬ 
nent  to  the  present  controversy  is  that  by  which  the 
Burley  District  succeeded  in  interest  to  the  rights  of 
the  original  entrymen.  We  are  obviously  not  seeking 
specific  performance  of  that  clause.  If  defendant  in¬ 
tends  to  rely  upon  this  contention,  we  ask  of  him  that 
he  designate  the  contract  and  the  clauses  thereof  upon 
which  he  claims  the  Burley  District  is  seeking  specific 
performance. 

As  to  the  second  point,  if  we  be  correct  in  our  con¬ 
tention  that  we  have  vested  rights  in  this  property  and 
that  the  Secretary  proposes  illegally  to  deprive  us  of 
those  rights,  it  is  too  well-settled  to  require  discussion 
that  he  may  be  enjoined  from  such  action.  Ickes  v. 
Fox,  supra,  West  v.  Standard  Oil  Company,  supra, 
and  Wilbur  v.  Burley  Irrigation  District,  supra,  are  a 
sufficient  citation  of  authority  on  that  point.  The  Sec¬ 
retary  has  no  discretion  to  violate  vested  rights.  He 
has  a  sum  of  cash  which  was  secured  by  depriving  us 
illegally  of  our  property,  which  sum  belongs  to  no  one 
other  than  us,  and  we  ask  that  we  be  credited  with 
that  sum  in  our  accounts  on  the  Secretary’s  books. 
We  insist  upon  that  credit  under  settled  rules  of  law 
which  make  that  money  ours.  The  Secretary  has  no 
discretion  to  deprive  us  of  our  property  and  then  deny 
us  the  proceeds.  Our  rights  are  vested  and  beyond  his 
discretion.  We  do  not  ask  the  Court  to  require  the 
Secretary  to  do  one  single  thing  as  to  which  he  has  the 
least  discretion. 
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CONCLUSION. 

It  is  respectfully  submitted  that  the  court  below 
erred  in  the  respects  enumerated  in  the  Statement  of 
Points  hereinabove  contained,  that  its  judgment  must 
therefore  be  reversed  and  plaintiff’s  prayers  for  in¬ 
junctive  relief  be  granted. 

Respectfully  submitted, 

E.  Barrett  Prettyman, 

F.  G.  Awalt, 

Raymond  Sparks, 

822  Connecticut  Avenue, 
Washington,  D.  C. 

S.  T.  Lowe, 

Burley,  Idaho. 

Attorneys  for  Appellant . 

Hewes,  Prettyman,  Awalt  and  Smiddy, 

Of  Counsel. 

December  8,  1939. 
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APPENDIX. 

Statutes  Involved. 

Act  of  July  26,  1866,  c.  262,  Sec.  9,  14  Stat.  253,  Title 
43  U.  S.  C.: 

“Section  661.  Appropriation  of  waters  on  pub¬ 
lic  lands;  right  of  way  for  canals  and  ditches. 
Whenever,  by  priority  of  possession,  rights  to  the 
use  of  water  for  mining,  agricultural,  manufac¬ 
turing,  or  other  purposes,  have  vested  and  ac¬ 
crued,  and  the  same  are  recognized  and  acknowl¬ 
edged  by  the  local  customs,  laws,  and  the  deci¬ 
sions  of  courts,  the  possessors  and  owners  of  such 
vested  rights  shall  be  maintained  and  protected 
in  the  same;  *  * 

Act  of  June  17, 1902,  c.  1093,  Sec.  8,  32  Stat.  387,  Title 
43  U.  S.  C. : 

“§  383.  Vested  rights  and  State  laws  unaf¬ 
fected  by  chapter.  Nothing  in  this  chapter  shall 
be  construed  as  affecting  or  intended  to  affect  or 
to  in  any  way  interfere  with  the  law’s  of  any  State 
or  Territory  relating  to  the  control,  appropria¬ 
tion,  use,  or  distribution  of  w’ater  used  in  irriga¬ 
tion,  or  any  vested  right  acquired  thereunder,  and 
the  Secretary  of  the  Interior,  in  carrying  out  the 
provisions  of  this  chapter,  shall  proceed  in  con¬ 
formity  with  such  laws,  and  nothing  herein  shall 
in  any  w’ay  affect  any  right  of  any  States  or  of  the 
Federal  Government  or  of  any  landowmer,  appro- 
priator,  or  user  of  water  in,  to,  or  from  any  inter¬ 
state  stream  or  the  waters  thereof.  (June  17, 
1902,  c.  1093,  §  8,  32  Stat.  390.)  ” 
*##•#**•♦ 

“$  419.  Contract  for  irrigation  project;  notice 
as  to  lands  irrigable,  unit  of  entry,  and  construc¬ 
tion  charges.  Upon  the  determination  that  any 
irrigation  project  is  practicable,  the  Secretary  of 
the  Interior  may  cause  to  be  let  contracts  for  the 
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construction  of  the  same,  in  such  portions  or  sec¬ 
tions  as  it  may  be  practicable  to  construct  and 
complete  as  parts  of  the  whole  project,  providing 
the  necessary  funds  for  such  portions  or  sections 
are  available,  and  thereupon  he  shall  give  public 
notice  of  the  lands  irrigable  under  such  project, 
and  limit  of  area  per  entry,  which  limit  shall  rep¬ 
resent  the  acreage  which,  in  the  opinion  of  the 
Secretary,  may  be  reasonably  required  for  the 
support  of  a  family  upon  the  lands  in  question; 
also  of  the  charges  which  shall  be  made  per  acre 
upon  the  said  entries,  and  upon  lands  in  private 
ownership  which  may  be  irrigated  by  the  waters 
of  the  said  irrigation  project,  and  the  number  of 
annual  installments  in  which  such  charges  shall 
be  paid  and  the  time  when  such  payments  shall 
commence:  *  *  V’ 

#**••*### 

“§  461.  Determination  of  construction  charges 
generally.  The  construction  charges  which  shall 
be  made  per  acre  upon  the  entries  and  upon  lands 
in  private  ownership  which  may  be  irrigated  by 
the  waters  of  any  irrigation  project  shall  be  de¬ 
termined  with  a  view  of  returning  to  the  reclama¬ 
tion  fund  the  estimated  cost  of  construction  of 
the  project,  and  shall  be  apportioned  equitably.” 
*•••••*** 

498.  Transfer  of  management  and  operation 
of  works  to  water  users  generally.  When  the  pay¬ 
ments  required  by  this  chapter  are  made  for  the 
major  portion  of  the  lands  irrigated  from  the 
waters  of  any  of  the  works  herein  provided  for, 
then  the  management  and  operation  of  such  irri¬ 
gation  works  shall  pass  to  the  owners  of  the  lands 
irrigated  thereby,  to  be  maintained  at  their  ex¬ 
pense  under  such  form  of  organization  and  under 
such  rules  and  regulations  as  may  be  acceptable 
to  the  Secretary  of  the  Interior:  Provided,  That 
the  title  to  and  the  management  and  operation  of 
the  reservoirs  and  the  works  necessary  for  their 
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protection  and  operation  shall  remain  in  the  Gov¬ 
ernment  until  otherwise  provided  bv  Congress. 
(June  17,  1902,  c.  1093,  §  6,  32  Stat.  389).” 

Act  of  August  13, 1914,  c.  247,  Sec.  5,  38  Stat.  686,  Title 

43  U.  S.  C. : 

“$  373.  General  authority  of  Secretary  of  In¬ 
terior.  The  Secretary  of  the  Interior  is  hereby 
authorized  to  perform  any  and  all  acts  and  to 
make  such  rules  and  regulations  as  may  be  neces¬ 
sary  and  proper  for  the  purpose  of  carrying  the 
provisions  of  this  chapter  into  full  force  and  ef¬ 
fect.” 

*  •  •  ***•#* 

492.  Operation  and  maintenance  charges 
generally.  In  addition  to  the  construction 
charge,  every  -water-right  applicant,  entrvnian,  or 
landowner  under  or  upon  a  reclamation  project 
shall  also  pay,  -whenever  -water  service  is  available 
for  the  irrigation  of  his  land,  an  operation  and 
maintenance  charge  based  upon  the  total  cost  of 
operation  and  maintenance  of  the  project,  or 
each  separate  unit  thereof,  and  such  charge  shall 
be  made  for  each  acre-foot  of  water  delivered:  but 
each  acre  of  irrigable  land,  whether  irrigated  or 
not,  shall  be  charged  with  a  minimum  operation 
and  maintenance  charge  based  upon  the  charge 
for  delivery  of  not  less  than  one  acre-foot  of  wa¬ 
ter.  If  the  total  amount  of  operation  and  mainte¬ 
nance  charges  and  penalties  collected  for  any  one 
irrigation  season  on  any  project  shall  exceed  the 
cost  of  operation  and  maintenance  of  the  project 
during  that  irrigation  season,  the  balance  shall  be 
applied  to  a  reduction  of  the  charge  on  the  project 
for  the  next  irrigation  season,  and  any  deficit  in¬ 
curred  may  likewise  be  added  to  the  charge  for  the 
next  irrigation  season.  (Aug.  13,  1914,  c.  247. 
§  5,  38  Stat.  687.)” 

*«••••  *  *  * 
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“$  499.  Discretionary  power  to  transfer  man¬ 
agement.  Whenever  any  legally  organized  water- 
users’  association  or  irrigation  district  shall  so 
request,  the  Secretary  of  the  Interior  is  author¬ 
ized,  in  his  discretion,  to  transfer  to  such  water- 
users’  association  or  irrigation  district  the  care, 
operation,  and  maintenance  of  all  or  any  part  of 
the  project  works,  subject  to  such  rules  and  regu¬ 
lations  as  he  may  prescribe.” 

Act  of  December  5,  1924,  c.  4,  Sec.  4,  subsection  I,  43 

Stat.  701,  Title  43  U.  S.  C. : 

“$501.  Disposition  of  profits  of  project  taken 
over  by  water  users.  Whenever  the  water  users 
take  over  the  care,  operation,  and  maintenance  of 
a  project,  or  a  division  of  a  project,  the  total  ac¬ 
cumulated  net  profits,  as  determined  by  the  Sec¬ 
retary,  derived  from  the  operation  of  project 
power  plants,  leasing  of  project  grazing  and  farm 
lands,  and  the  sale  or  use  of  town  sites  shall  be 
credited  to  the  construction  charge  of  the  project, 
or  a  division  thereof,  and  thereafter  the  net  prof¬ 
its  from  such  sources  mav  be  used  bv  the  water 
users  to  be  credited  annually,  first,  on  account  of 
project  construction  charge,  second,  on  account 
of  project  operation  and  maintenance  charge,  and 
third,  as  the  water  users  may  direct.  No  dis¬ 
tribution  to  individual  water  users  shall  be  made 
out  of  any  such  profits  before  all  obligations  to 

the  Government  shall  have  been  fully  paid.” 

•  ##•*#*** 

“$371.  *  •  * 

(e)  The  words  ‘division  of  project’  mean  a 
substantial  irrigable  area  of  a  project  designated 
as  a  division  by  order  of  the  Secretary.” 

Appropriation  Act  of  May  10,  1926,  44  Stats.  480: 

“Minidoka  project,  Idaho:  For  operation  and 
maintenance,  continuation  of  construction,  and  in¬ 
cidental  operations,  $2,005,000:  Provided,  That 
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the  accumulated  net  profits  as  determined  by  the 
Secretary  of  the  Interior,  arising  under  the  proj¬ 
ect,  derived  from  the  operation  of  the  project 
power  plants,  leasing  of  Government  grazing  and 
farm  lands,  the  sale  and  use  of  town  sites,  and 
from  all  other  sources,  shall  be  applied  by  the 
Secretary  of  the  Interior,  so  far  as  may  be  neces¬ 
sary,  in  payment  of  any  water-right  charges  due 
the  United  States  by  any  individual  water  user 
or  irrigation  district  to  whose  benefit  personally 
or  in  the  aggregate  such  accumulated  profits 
should  equitably  accrue  in  the  judgment  of  the 
Secretary  of  the  Interior,  whose  decision  shall  be 
conclusive.  Any  surplus  of  such  accumulated  net 
profits  and  future  profits  from  such  sources  shall 
be  applied  as  provided  by  Subsection  I,  section  4, 
Act  of  December  5,  1924  (Forty-third  Statutes, 
page  701).” 

Idaho  Code,  Annotated: 

“41-101.  Nature  of  property  in  water. — "Water 
being  essential  to  the  industrial  prosperity  of  the 
state,  and  all  agricultural  development  through¬ 
out  the  greater  portion  of  the  state  depending 
upon  its  just  apportionment  to,  and  economical 
use  by,  those  making  a  beneficial  application  of 
the  same,  its  control  shall  be  in  the  state,  which, 
in  providing  for  its  use,  shall  equally  guard  all 
the  various  interests  involved.  All  the  waters  of 
the  state,  when  flowing  in  their  natural  channels, 
including  the  waters  of  all  natural  springs  and 
lakes  within  the  boundaries  of  the  state  are  de¬ 
clared  to  be  the  property  of  the  state,  whose  duty 
it  shall  be  to  supervise  their  appropriation  and 
allotment  to  those  diverting  the  same  therefrom 
for  any  beneficial  purpose,  and  the  right  to  the 
use  of  any  of  the  waters  of  the  state  for  useful  or 
beneficial  purposes  is  recognized  and  confirmed; 
and  the  right  to  the  use  of  any  of  the  public  waters 
which  have  heretofore  been  or  may  hereafter  be 


allotted  or  beneficially  applied,  shall  not  be  con¬ 
sidered  as  being  a  property  right  in  itself,  but 
such  right  shall  become  the  complement  of,  or 
one  of  the  appurtenances  of,  the  land  or  other 
thing  to  which,  through  necessity,  said  water  is 
being  applied;  and  the  right  to  continue  the  use 
of  any  such  water  shall  never  be  denied  or  pre¬ 
vented  from  any  other  cause  than  the  failure  on 
the  part  of  the  user  thereof  to  pay  the  ordinary 
charges  or  assessments  which  may  be  made  to 
cover  the  expenses  for  the  delivery  of  such  water.” 
•  #*#*##*# 

”41-103.  Bight  acquired  by  appropriation. — 
The  right  to  the  use  of  the  waters  of  rivers, 
streams,  lakes,  springs,  and  of  subterranean 
waters,  may  be  acquired  by  appropriation.” 

Idaho  Constitution : 

“ARTICLE  I.  Sec.  14.  Right  of  eminent  do¬ 
main.  The  necessary  use  of  lands  for  the  con¬ 
struction  of  reservoirs  or  storage  basins,  for  the 
purpose  of  irrigation,  or  for  rights  of  way  for 
the  construction  of  canals,  ditches,  flumes  or 
pipes,  to  convey  water  to  the  place  of  use  for  any 
useful,  beneficial  or  necessary  purpose,  or  for 
drainage:  or  for  the  drainage  of  mines,  or  the 
working  thereof,  by  means  of  roads,  railoads, 
tramways,  cuts,  tunnels,  shafts,  hoisting  works, 
dumps,  or  other  necessary  means  to  their  com¬ 
plete  development,  or  any  other  use  necessary  to 
the  complete  development  of  the  material  re¬ 
sources  of  the  state,  or  the  preservation  of  the 
health  of  its  inhabitants,  is  hereby  declared  to  be 
a  public  use,  and  subject  to  the  regulation  and 
control  of  the  state. 

“Private  property  may  be  taken  for  public 
use,  but  not  until  a  just  compensation,  to  be  as¬ 
certained  in  the  manner  prescribed  by  law,  shall 
be  paid  therefor.” 
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“ARTICLE  XV.  Sec.  1.  Use  of  waters  a  pub¬ 
lic  use. — The  use  of  all  waters  now  appropriated, 
or  that  may  hereafter  be  appropriated  for  sale, 
rental  or  distribution ;  also  of  all  water  originally 
appropriated  for  private  use,  but  which  after 
such  apropriation  has  heretofore  been,  or  may 
hereafter  be  sold,  rented,  or  distributed,  is  hereby 
declared  to  be  a  public  use,  and  subject  to  the  reg¬ 
ulation  and  control  of  the  state  in  the  manner 
prescribed  by  law.” 

*###*#*#• 

“ARTICLE  XV.  Sec.  3.  Water  of  natural 
stream — Right  to  appropriate — State’ s  regula¬ 
tory  power — Priorities. — The  right  to  divert  and 
appropriate  the  unappropriated  waters  of  any 
natural  stream  to  beneficial  uses,  shall  never  be 
denied,  except  that  the  state  may  regulate  and 
limit  the  use  thereof  for  power  purposes.  Prior¬ 
ity  of  appropriation  shall  give  the  better  right  as 
between  those  using  the  water;  but  when  the 
waters  of  any  natural  stream  are  not  sufficient 
for  the  service  of  all  those  desiring  the  use  of  the 
same,  those  using  the  water  for  domestic  pur¬ 
poses  shall  (subject  to  such  limitations  as  may  be 
prescribed  by  law)  have  the  preference  over 
those  claiming  for  any  other  purpose;  and  those 
using  the  w-ater  for  agricultural  purposes  shall 
have  preference  over  those  using  the  same  for 
manufacturing  purposes.  And  in  any  organized 
mining  district  those  using  the  water  for  mining 
purposes  or  milling  purposes  connected  with 
mining,  shall  have  preference  over  those  using  the 
same  for  manufacturing  or  agricultural  purposes. 
But  the  usage  by  such  subsequent  appropriators 
shall  be  subject  to  such  provisions  of  law  regu¬ 
lating  the  taking  of  private  property  for  public 
and  private  use,  as  referred  to  in  section  14  of 
article  I  of  this  Constitution. 
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In  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia 

October  Term,  1939 

No.  7522,  Special  Calendar 

Burley  Irrigation  District,  a  Corporation,  appellant 

v. 

Harold  L.  Ickes,  Secretary  of  the  Interior,  appellee 


BRIEF  FOR  APPELLEE 


statement  of  the  case 

The  appellant  is  a  quasi-municipal  corporation 
organized  under  the  laws  of  the  State  of  Idaho  by  the 
water  users  of  the  South  Side  Pumping  Division  which 
is  a  part  of  the  Government's  Minidoka  Reclamation 
Project  in  the  Snake  River  Basin  of  Idaho.  (R.  173, 
174,  179.)  The  major  purposes  of  this  suit  by  the 
Burley  Irrigation  District  against  the  Secretary  of  the 
Interior  are  to  modify  the  rights  now  enjoyed  by  the 
Minidoka  Irrigation  District  and  the  Idaho  Power 
Company  under  their  contracts  with  the  United  States 
of  January  1,  1935,  and  October  1,  1934,  respectively; 
to  enjoin  the  crediting  annually  to  the  Government's 
Black  Canyon  Power  Plant  and  the  Minidoka  Irriga¬ 
tion  District  of  the  proceeds  from  sales  of  certain  elec- 

(i) 
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trie  power  by  the  Government  on  or  near  the  Minidoka 
Project ;  to  require  the  crediting  annually  of  95.6  per¬ 
cent  of  such  proceeds  to  the  Burley  Irrigation  District 
under  its  contact  of  March  15,  1926,  with  the  United 
States;  and  to  circumscribe  the  administrative  control 
exercised  by  the  United  States  through  the  Secretary 
of  the  Interior  and  the  Bureau  of  Reclamation  over 
Federal  reclamation  and  irrigation  projects  in  the 
Snake  River  Basin  of  Idaho. 

The  facts  of  this  case  have  been  fully  and  completely 
stated  and  determined  in  the  findings  of  fact  as  made 
by  the  district  court  (R.  172-201),  to  which  the  court’s 
attention  is  directed. 

!  In  its  “Assignment  of  Errors’’  only  one  assignment 
ife  directed  toward  the  district  court’s  findings.  That 
is  assignment  number  22:  “The  court  erred  in  finding 
facts  contrary  to  the  evidence  and  in  finding  facts  not 
supported  by  the  evidence”  (R.  212). 

Despite  the  repetition  of  the  assignment  in  its  State¬ 
ment  of  Points  (brief,  p.  18,  Point  18),  apparently  ap¬ 
pellant  has  abandoned  that  assignment  (appellant’s 
brief,  p.  22).  Furthermore,  at  no  place  in  appellant’s 
brief  is  there  any  attempt  to  show  either  the  existence 
of  any  evidence  contrary  to  the  district  court’s  findings 
or  any  lack  of  evidence  to  support  them.  Indeed,  ap- 
pellant  has  not  even  included  in  the  transcript  of  the 
record  all  of  the  evidence  on  which  the  trial  court  based 
its  findings.  That  fact  is  evidenced,  on  the  one  hand, 
by  the  appearance  of  asterisks  throughout  the  tran¬ 
script  of  testimony  and  by  the  context  of  the  testimony 
included  and,  on  the  other  hand,  by  the  court’s  intro¬ 
ductory  statement  to  his  findings  (R.  173)  that  they 


3 


are  predicated  on,  among  other  things,  “«77  the  evi¬ 
dence  submitted  in  this  case.”  [Italics  added.] 

Yet  the  appellant  asserts  facts  in  its  brief  which  are 
at  variance  with  the  facts  as  found  (and  to  the  undis¬ 
puted  evidence  to  which  the  appellant  does  not  refer). 
For  instance,  appellant  asserts  (appellant’s  brief,  p.  4)  : 

That  is,  95.6  percent  of  the  cost  of  the  power 
plant  was  charged  against  the  lands  in  the  pump¬ 
ing  unit  (now  Burley  Irrigation  District)  and 
4.4  percent  against  the  lands  in  the  gravity  unit 
(PI.  Exhibit  No.  1,  pp.  152.  157,  158).  The 
transmission  lines  were  charged  against  the  two 
units  in  approximately  the  same  proportions 
(PI.  Exhibit  No.  1.  p.  18). 

Considering  first  the  statement  concerning  the  cost  of 
the  power  plant,  it  is  found  to  vary  from  the  court’s 
finding  No.  51,  as  follows: 

That  charges  against  water  users  and  districts 
are  set  out  in  public  notices  and  contracts,  and 
the  amount  of  the  charge  against  the  water  users 
or  the  district  does  not  depend  upon  the  amount 
charged  on  the  books  as  the  cost  of  the  works 
in  question,  but  upon  the  amount  announced  by 
the  Secretary  of  the  Interior  in  his  public  notices 
with  a  view  to  returning  the  estimated  cost  of 
the  project  to  the  reclamation  fund.  [R.  193.] 

The  statement  likewise  conflicts  with  the  undisputed 
testimony  that  public  notices  fixing  the  charges  to  be 
paid  by  landowners  of  the  gravity  division  were  issued 
long  prior  to  the  alleged  determination  of  the  amounts 
to  be  charged  to  the  lands  of  each  division.  (R.  282, 
283;  defendant’s  Exhibit  No.  9.  certified  to  this  court.) 
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But  appellant’s  statement  concerning  the  charges  of 
the  costs  of  the  transmission  lines  is  more  patently  in 
error.  As  to  transmission  lines  the  trial  court  found: 

The  Minidoka  Project  is  composed  of  and  in¬ 
cludes  seven  divisions  known  as  follows: 

*  *  *  *  * 

7.  The  Commercial  Power  Division,  to  which 
charges  were  made  for  power  generating  units, 
transmission  lines,  transformers,  substations, 
and  other  electrical  works  used  in  the  genera¬ 
tion  and  distribution  of  surplus  electric  power 
for  commercial  purposes  including  electrical 
heating,  lighting,  and  general  power  purposes. 
[Finding  No.  8,  R.  175.] 

That  the  works  referred  to  as  the  commercial 
power  distribution  system  of  the  Minidoka  Proj¬ 
ect,  including  most  of  the  transmission  lines  and 
transformers  in  connection  with  the  said  project, 
consist  in  the  main  of  certain  original  transmis- 
1  sion  and  transformer  works  which  were  charged 
on  the  books  to  a  separate  division  or  account 
known  as  the  Commercial  Power  Division  of  the 
Minidoka  Project  and  were  not  charged  to  the 
Burley  Irrigation  District  or  the  lands  of  the 
South  Side  Pumping  Division  but  to  another 
division  of  the  Minidoka  Project  known  as  the 
Commercial  Power  Division  and  also  consist  of 
certain  transformer  and  transmission  works,  sub¬ 
stations  and  interconnection  works  constructed 
at  a  later  date,  in  part  constructed  and  charged 
in  the  same  way  in  the  same  manner  as  the  orig¬ 
inal  works  and  in  part  provided  for  from  re¬ 
ceipts  secured  from  power  distributed  through 
the  original  works.  That  part  of  the  power  sys¬ 
tem  not  charged  to  the  Commercial  Power  Divi- 


o 


sion  was  charged  to  and  is  to  be  repaid  by  the 
water  users  or  the  districts  which  include  their 
lands.  [Finding  No.  16,  R.  178.] 

It  is  thus  clear  that  even  on  the  books  the  cost  of  the 
transmission  lines  and  other  power  facilities  used  for 
the  generation  and  distribution  of  power  for  commer¬ 
cial  sale  were  never  charged  “against  the  two  units," 
meaning  the  Burley  and  Minidoka  Districts,  or  their 
lands  or  landowners.  They  were  charged  to  a  self-liqui¬ 
dating  Commercial  Power  Division.  Only  the  transmis¬ 
sion  lines  to  serve  the  irrigation  district  water  pumps 
remained  for  charging,  on  the  books,  against  the  irriga¬ 
tion  districts  or  their  lands  or  landowners.  And  those 
lines  are  immaterial  to  the  issues  of  this  case.  The 
appellant’s  only  record  reference  for  its  statement  re¬ 
garding  transmission  lines  is  to  a  compilation  in  its 
Exhibit  No.  1,  which,  while  it  shows  a  book  charge 
against  the  irrigation  districts  for  unidentified  trans¬ 
mission  lines,  clearly  shows  a  larger  charge  against  the 
Commercial  Power  Division  for  costs  of  the  commercial 
power  works.  (Plaintiff's  Exhibit  No.  1,  p.  18,  point 
10.)  Obviously,  no  question  is  raised  by  that  reference 
as  to  the  correctness  of  the  trial  court's  findings:  the 
two  are  consistent. 

Likewise,  on  page  24  of  the  appellant's  brief  it  is 
stated  that — 

The  entrymen  and  landowners  in  the  Burlev  Dis- 
trict  contracted  for,  and  for  twenty-four  years 
have  been  paying  on,  95.6  percent  of  the  power 
plant. 
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That  statement,  unsupported  by  any  record  reference, 
is  to  be  supplemented  by  the  uncontradicted  fact  found 
by  the  trial  court  as  follows: 

That  there  was  no  money  paid  by  the  Burley 
Irrigation  District  to  the  United  States  on  the 
cost  of  construction  of  the  irrigation  works  fur¬ 
nished  bv  the  United  States  for  the  service  of  the 
* 

lands  in  that  district  nor  upon  the  cost  of  the 
Minidoka  power  plant.  That  what  happened  was 
that  the  Government  made  a  profit  in  the  power 
business,  credited  most  of  it  to  the  Burley  Dis¬ 
trict.  and  by  such  credit  wiped  out  the  install¬ 
ment  charges  which  otherwise  would  have  been 
payable  by  the  District  to  the  United  States. 
That  the  major  part  of  the  construction  charges 
for  the  pumping  division  of  the  project  have  not 
yet  come  due.  [Finding  No.  52,  R.  193.] 

That  the  District  thus  received  practically  free 
of  cost  the  full  benefit  of  the  irrigation  and  power 
works  built  and  paid  for  by  the  United  States 
under  the  provisions  of  the  Reclamation  Law. 
[Finding  No.  53,  R.  194.] 

A  copy  of  the  form  of  contract  (water-right  applica¬ 
tion)  signed  by  the  individual  water  users  is  attached  to 
the  bill  of  complaint  (Exhibit  No.  4,  R.  61-65)  and 
refutes  appellant’s  assertion  that  the  water  users  con¬ 
tracted  for  95.6  percent  of  the  power  plant.  What  they 

i 

contracted  for  was  a  water  right  for  the  irrigation  of 
the  lands  described  in  the  application  or  contract,  and 
nothing  else. 

On  page  5  of  its  brief,  appellant  states : 

By  virtue  of  a  contract,  dated  March  15,  1926, 
between  the  United  States  and  the  Burley  Irri¬ 
gation  District,  the  latter  took  over  the  operation 


of  the  pumping  unit  of  the  project’s  irrigation 
system  *  *  *. 

The  full  facts,  however,  are  as  found  by  the  trial  court : 

That  certain  minor  works,  or  “ transferred” 
works,  such  as  laterals,  sublaterals,  and  pump¬ 
ing  substations  are  now  being  operated  and 
maintained  bv  the  Minidoka  Irrigation  District 
and  the  Burley  Irrigation  District,  respectively, 
under  contracts  later  made  with  the  United 
States.  But  all  the  major  irrigation  and  power 
works,  or  “reserved'’  works,  which  include  all 
the  works  in  connection  with  the  various  divi¬ 
sions  of  the  Minidoka  Project  except  the  trans¬ 
ferred  works,  have  ever  since  their  construction 
been  operated,  maintained,  and  controlled  by  the 
United  States.  Those  reserved  works  include  all 
dams,  reservoirs,  power  plants,  and  power-distri¬ 
bution  facilities.  The  right  of  the  United  States 
to  operate,  maintain,  and  control  the  reserved 
works  is  recognized  in  the  contract  of  March  15, 
1926,  between  the  United  States  and  the  Burley 
Irrigation  District.  The  transferred  works  are 
of  much  less  importance  and  of  much  less  value 
than  the  reserved  works.  [Finding  No.  17,  R. 
178.] 

The  record  references  on  which  appellant  relies  for  its 
statement  in  no  way  conflict  with  the  trial  court’s  find¬ 
ing  on  this  matter. 

Since  the  appellant’s  brief  does  not  state  many  of 
the  facts  which  appellee  believes  to  be  pertinent  to  a 
consideration  of  the  action  which  has  been  taken  by 
the  Secretary  of  the  Interior,  and  for  the  convenience 
of  the  court,  those  facts  will  be  summarily  stated. 
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The  Minidoka  Project  is  a  project  of  the  United 

States  Bureau  of  Reclamation.  It  is  located  in  the 

heart  of  the  Snake  River  Valley,  in  Idaho,  a  vast  and 

arid  area  the  entire  economy  of  which  is  founded  solely 

on  irrigated  agriculture  (R.  179,  274,  275).  Great 

areas  of  the  vallev  are  unreclaimed  desert,  but  about 

*  • 

1,000,000  acres  of  land  are  under  cultivation,  and  de¬ 
pendent  upon  irrigation  from  the  Snake  River  (R.  179, 
274,  295).  The  project  consists  of  seven  divisions, 
known  as  the  Jackson  Lake  Division,  the  American 
Falls  Reservoir  Division,  the  Gravity  Division,  the 
South  Side  Pumping  Division,  the  Gooding  Division, 
the  North  Side  Pumping  Division,  and  the  Commercial 
Power  Division  (R.  175,  270).  The  water  users  of  the 
South  Side  Pumping  Division,  which  embraces  about 
46.000  acres,  are  organized  as  the  Burley  Irrigation 
District,  and  the  water  users  of  the  Gravity  Division, 
embracing  about  71,000  acres,  are  organized  as  the 
Minidoka  Irrigation  District  (R.  173, 174, 175). 

The  Minidoka  Project  and  the  various  divisions 
thereof  and  all  structures  and  facilities  in  connection 
therewith,  including  both  irrigation  and  power  works, 
were  constructed  by  the  United  States  under  the  pro¬ 
visions  of  the  act  of  Congress  of  June  17, 1902  (32  Stat. 
388,  See.  371  et  scq.,  Tit.  43,  U.  S.  C.),  as  amended, 
commonly  known  as  the  Reclamation  Law,  and  the  costs 
thereof  were  met  with  moneys  from  the  Reclamation 
Fund  of  the  Federal  Government  (R.  174,  176,  177, 
281).  For  many  years  the  entire  project  was  admin¬ 
istered  solely  by  the  Bureau  of  Reclamation.  In  1926 
and  1927,  however,  the  United  States  entered  into  con- 
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tracts  with  the  Burley  and  Minidoka  Irrigation  Dis¬ 
tricts,  respectively,  containing,  among  others,  pro¬ 
visions  whereby  the  districts  assumed  the  operation  and 
maintenance  of  what  were  designated  as  the  “ trans¬ 
ferred  works, '  ’  which  consisted  of  various  portions  of 
the  system  for  distributing  irrigation  water,  such  as 
branch  canals  and  their  laterals  and  certain  pumping 
plants  for  lifting  water  in  the  canals.  (Plaintiff’s  Ex¬ 
hibit  No.  5  and  defendant’s  Exhibit  No.  6,  both  certified 
to  this  court.)  The  operation  and  maintenance  of  the 
“reserved  works,”  consisting  of  Jackson  Lake  Dam 
and  Reservoir,  American  Falls  Dam  and  Reservoir, 
Lake  Walcott  Reservoir,  the  Minidoka  Dam  and  spill¬ 
way,  the  Minidoka  Power  Plant  and  penstocks  and  its 
six  generating  units,  the  lieadgates  and  headworks  and 
intakes  of  both  the  North  Side  and  South  Side  Canals, 
the  Gooding  Canal  system,  the  Main  South  Side  Canal 
from  Minidoka  Dam  to  the  pumping  plants,  and  the 
transmission  lines,  substations,  transformers,  and  all 
other  electrical  works,  have  always  been  and  now  are 
reserved  to  and  exercised  bv  the  Federal  Government 
through  the  Bureau  of  Reclamation  (R.  178,  272,  273; 
defendant's  Exhibit  No.  6,  certified  to  this  court). 

The  contracts  of  1926  and  1927  with  the  Burley  and 

Minidoka  Irrigation  Districts  also  provided  that  the 

Secretarv  of  the  Interior  would  determine  and  an- 
•> 

nounce  the  accumulated  net  profits  derived  from  the 
commercial  sale  of  surplus  power  generated  at  the  Mini¬ 
doka  Power  Plant.  Those  contracts  further  provided 
for  the  crediting  of  those  net  profits  to  the  construction 
and  operation  charges  on  the  lands  embraced  in  the 
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Burley  and  Minidoka  Irrigation  Districts  respectively, 
which  charges  were,  by  the  contracts,  assumed  by  the 
districts.  It  was  also  provided  that  the  Secretary  would 
announce,  determine  and  credit  the  future  annual  net 
profits,  to  be  credited,  first,  on  the  annual  construction 
charges  until  the  entire  construction  indebtedness  of 
the  respective  districts  had  been  paid;  second,  upon 
operation  and  maintenance  charges;  and  third,  as  the 
districts  or  water  users  may  direct.  The  ratio  of  divi- 
sion  of  the  net  power  profits  to  be  credited  to  the  two 
districts  was  thereafter  fixed  by  the  then  Secretary  on 
the  basis  of  95.6  percent  of  the  net  profits  to  the  Burley 
Irrigation  District  and  4.4  percent  to  the  Minidoka  Irri¬ 
gation  District.  Under  the  contracts  the  Secretary  has 
credited  large  amounts  of  both  accumulated  and  annual 
profits  to  the  construction  charges  of  the  respective  dis¬ 
tricts.  So  large  are  those  amounts  that  the  Burley  Irri¬ 
gation  District  has  had  to  make  no  actual  payments  at 
all  on  its  construction  charges,  the  credits  having  more 
than  taken  care  of  all  installments  of  those  charges 
which  have  become  due  (R.  193,  231). 

Without  irrigation  the  lands  in  the  Snake  River  Val¬ 
ley  are  too  arid  to  produce  agricultural  crops.  Storage 
of  water  in  reservoirs  is  especially  important  in  meet¬ 
ing  the  irrigation  needs  of  the  lands,  for,  after  the 
floods  of  the  spring  and  early  summer,  the  natural  flow 
of  the  stream  is  far  insufficient  to  meet  water  require¬ 
ments  (R.  179, 180,  303,  309). 

During  the  5-year  period  from  1931  to  1935  severe 
crop  losses  occurred  because  of  water  shortage  and  the 
failure  of  the  American  Falls  Reservoir  to  fill  and 
thereby  to  store  adequate  water  for  use  during  the  latter 
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part  of  the  irrigation  season  (R.  180,  181,  309,  310). 
That  reservoir  supplies  about  1,700,000  acre-feet  of 
water  storage  capacity,  and  supplies  water  necessary, 
in  whole  or  in  part,  to  the  irrigation  of  about  900,000 
acres  of  cultivated  land  (R.  176, 179,  295,  302).  One  of 
the  causes  which  directly  contributed  to  the  failure  of 
the  American  Falls  Reservoir  to  fill  and  to  the  resulting 
water  shortages  was  the  use  of  large  amounts  of  the 
winter  flow  of  water  of  Snake  River  in  the  operation  of 
the  power  plant  at  the  Minidoka  Dam  (R.  181,  306). 
There  is  no  reservoir  below  the  power  plant  in  which 
water  can  be  stored  or  conserved  after  it  has  been  used 
in  developing  power  at  the  power  plant,  and  conse¬ 
quently  any  water  so  used  during  the  winter  nonirriga¬ 
tion  season  is  wasted  and  lost  for  irrigation  uses  (R. 
181,  306).  The  amount  of  water  wasted  in  this  fashion 
has  been  over  225,000  acre-feet  annually,  or  about 
enough  to  irrigate  all  the  lands  in  the  South  Side  Pump¬ 
ing  Division,  represented  by  the  appellant  Burley  Irri¬ 
gation  District  (R.  181,  275).  Such  waste  of  water  is 
inimical  to  the  imperative  need  for  conservation  of 
irrigation  water  in  the  Snake  River  Valley,  on  which 
the  entire  economy  of  the  valley  is  foimded  (R.  181, 
232). 

There  has  been,  furthermore,  a  steady  rise  in  the  de¬ 
mand  for  power  for  irrigation  pumping  on  the  Mini¬ 
doka  Project,  almost  entirely  for  the  lands  in  the  South 
Side  Pumping  Division  of  the  Burley  Irrigation  Dis¬ 
trict.  By  the  year  1935  this  demand  for  power  for  irri¬ 
gation  pumping  had  reached  a  point  which  at  times  dur¬ 
ing  the  irrigation  season  actually  exceeded  the  supply 
which  could  be  produced  by  use  of  the  full  capacity  of 
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the  Minidoka  Power  Plant.  Additional  power  was 
needed  for  pumping  and  no  surplus  power  was  avail¬ 
able  from  the  plant  to  carry  on  the  commercial,  domes¬ 
tic,  and  industrial  power  business  of  the  Minidoka  Proj¬ 
ect  and  the  towns  adjacent  thereto,  which  business  had 
been  the  source  of  the  power  profits  realized  from  opera¬ 
tion  of  the  Minidoka  Power  Plant.  This  lack  of  power 
was  aggravated  by  the  continually  growing  demand  for 
commercial  power.  (R.  183,  1S4,  241,  256;  defendant’s 
Exhibits  Nos.  2,  3,  5,  certified  to  this  court.) 

No  commercial  power  business  can  survive  without  a 
continual  and  dependable  source  of  available  power 
throughout  the  vear,  and  hence  the  inabilitv  of  the 
Minidoka  Power  Plant  to  supply  the  commercial  power 
demands  during  the  peak  of  the  irrigation  season 
doomed  the  commercial  power  business  to  virtual  ex¬ 
tinction  by  loss  of  customers  to  another  and  a  depend¬ 
able  supply  of  power  unless  a  supplemental  supply  of 
power  from  other  sources  was  brought  into  the  project, 
so  that  continuous  service  to  consumers  might  be  main¬ 
tained  (R.  183,  250). 

Bv  1935  it  had  become  vitallv  necessary  to  conserve 
water  to  prevent  any  repetition  of  the  disastrous  water 
shortages  of  the  previous  years  as  well  as  to  provide 
an  additional  supply  of  power  for  the  Minidoka  Project 
to  meet  the  rapidly  increasing  project  demands  for 
power  (R.  183,  184;  defendant's  Exhibits  Nos.  2,  3, 
5,  certified  to  this  court).  In  order  to  accomplish  these 
purposes,  the  Secretary  of  the  Interior  entered  into  a 
contract  (defendant’s  Exhibit  No.  10,  certified  to  this 
court)  with  the  Idaho  Power  Company  under  which  the 
company  agreed  to  deliver  to  the  Government  at  the 
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Minidoka  Project  certain  amounts  of  additional  power 
both  during  the  irrigation  season  and  during  the  non¬ 
irrigation  season.  In  consideration  for  this  power,  the 
United  States  agreed  to  forego  during  the  term  of  the 
contract  any  exercise  of  its  right  to  build  a  power  plant 
of  its  own  at  American  Falls  and  to  extend  to  run  con¬ 
currently  with  the  contract  in  question  for  a  term  of  25 
vears,  unless  sooner  terminated,  a  contract  under  which 
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power  developed  at  the  Government’s  Black  Canyon 
Power  Plant,  located  in  western  Idaho  and  not  a  part 
of  the  Minidoka  Project,  was  delivered  to  the  Power 
Company.  This  transaction  constituted  in  effect  an 
exchange  of  power  between  the  Government  and  the 
Company  under  which  the  Company  took  the  Black 
Canyon  power  from  the  Government’s  power  plant  and 
in  exchange  delivered  power  to  the  Minidoka  Project, 
both  during  the  summer  and  during  the  winter  seasons 
(R.  182).  The  winter  power  secured  from  the  Idaho 
Power  Company  in  exchange  for  the  Black  Canyon 
power  made  it  possible  partially  to  close  down  the  Mini¬ 
doka  Power  Plant  during  the  winter  season  and  to  re¬ 
duce  the  use  or  demand  for  winter  water  at  that  plant 
to  the  lesser  amount  which  must  in  any  event  go  by  to 
supply  domestic,  municipal,  and  other  uses  below 
(R.  182,  183,  311).  Further,  this  increased  supply  of 
power  from  outside  sources  made  it  possible  during  the 
summer  irrigation  season  to  meet  both  the  pumping 
and  commercial  power  demands  on  the  project,  and 
thereby  to  give  continuous,  year-around  commercial 
service  (R.  184,  249;  defendant’s  Exhibits  Nos.  2,  3,  5, 
certified  to  this  court).  In  that  way  the  contract  made 
possible  the  preservation  of  the  profitable  commercial 
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power  business  on  the  Minidoka  Project  which  would 
otherwise  have  been  entirely  lost  (R.  184,  249).  It  is 
this  power  business  which  supplied  the  profits  which  the 
appellant  has  received  in  the  form  of  credits  and  which 
are  involved  in  this  litigation.  Had  the  power  business 
been  lost,  there  would  have  been  no  profits  whatsoever 
since  the  only  demand  for  commercial  power  which 
could  have  been  served  by  a  plant  unable  to  furnish 
pbwer  during  the  summer,  as  was  the  Minidoka  Plant 
operating  alone,  was  the  seasonal  demand  for  power  for 
heating  purposes  during  the  winter.  That  heating  busi¬ 
ness,  according  to  the  undisputed  evidence  and  the  find¬ 
ing  of  the  trial  court,  would  produce  revenue  so  small 
as  to  result  in  no  net  profits  at  all  (R.  183,  184,  245, 
246,  249,  250,  251 ;  defendant's  Exhibits  Nos.  2,  3,  5,  cer¬ 
tified  to  this  court). 

Under  statutory  requirements,  it  was  determined  to 
be  necessary  to  credit  to  the  Black  Canyon  Power  Plant 
the  sum  of  $50,000  to  pay  for  the  power  delivered  from 
that  plant  to  the  Idaho  Power  Company  as  partial  con¬ 
sideration  for  the  company’s  agreement  to  furnish  the 
additional  power  needed  at  the  Minidoka  Project 
(R.  189).  This  sum  of  $50,000  was  considered  to  be 
properly  chargeable  against  the  revenues  to  be  received 
from  sale  on  the  Minidoka  Irrigation  District  of  the 
substitute  power  furnished  there  by  the  Idaho  Power 
Company.  To  guarantee  its  collection  a  contract, 
dated  January  1,  1935  (defendant’s  Exhibit  No.  11, 
certified  to  this  court),  was  entered  into  between  the 
United  States  and  the  Minidoka  Irrigation  District, 
whereby  that  district  guaranteed  the  $50,000  needed 
for  the  Black  Canyon  Power  Plant  and  in  return  was 
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to  receive  stated  amounts  of  power  for  sale  within  the 
district  for  its  own  account.  Under  no  conditions  could 
!  or  can  the  amount  of  power  to  be  furnished  to  the  Mini¬ 
doka  Irrigation  District  under  the  contract  exceed  the 
amount  of  outside  power  furnished  by  the  Idaho  Power 
1  Company  under  its  contract  with  the  United  States 
which  has  been  discussed  above  (R.  190;  defendant's 
i  Exhibit  No.  11,  certified  to  this  court,  article  11). 

The  Minidoka  Irrigation  District  had  long  contem¬ 
plated  the  construction  of  a  power  plant  of  its  own. 

!  Under  the  law  of  Idaho,  the  Minidoka  Irrigation  Dis¬ 
trict  had  full  powers  to  do  so  (Idaho  Code  Annotated 
(1932),  sec.  42-308).  Had  it  done  so,  the  Minidoka 
Power  Plant  of  the  Government  project  would  have 
lost  the  entire  market  in  the  Minidoka  District  (R.  1S9, 
253). 

The  conservation  plan  put  into  effect  by  the  Secre¬ 
tary  of  the  Interior  under  the  respective  aforemen¬ 
tioned  contracts  of  October  1,  1934,  and  January  1, 
i  1935,  was  the  only  feasible  plan  to  enable  the  conserva¬ 
tion  both  of  needed  irrigation  water  and  of  the  profit¬ 
able  power  business.  The  essential  factor  in  any  water 
conservation  plan  was  the  cessation  of  waste  of  water, 

1  needed  to  be  stored  for  irrigation,  in  the  winter  opera¬ 
tion  of  the  Minidoka  Power  Plant.  This,  the  plan  per¬ 
mitted.  The  preservation  of  the  profitable  power  busi¬ 
ness  depended  on  the  securing  of  an  additional  supply 
of  summer  power  to  augment  the  insufficient  supply 
then  available  from  the  Minidoka  plant.  This,  too, 
the  plan  effected  (R.  188,  252,  257,  264,  306).  Further¬ 
more,  the  water  conserved  in  the  American  Falls  Reser¬ 
voir  under  this  conservation  plan  becomes  available 
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for  the  production  of  power  at  the  Minidoka  Power 
Plant  during  the  irrigation  season  (R.  188,  189,  251, 
252,  257.  264).  Without  some  plan  of  conserving  water 
during  the  winter,  there  would  be  insufficient  water,  in 
low  water  years,  to  operate  even  the  present  and  inade¬ 
quate  Minidoka  Power  Plant  to  capacity  during  por¬ 
tions  of  the  irrigation  season  (R.  188,  189,  251,  252, 
257,  264).  Yet  it  is  precisely  at  that  time  that  most 
electrical  energy  is  needed,  both  for  pumping  purposes 
and  to  maintain  the  year-around  commercial  power 
business.  (R.  183,  241;  defendant’s  Exhibits  Nos.  2,  3, 
5,  certified  to  this  court.)  No  method  existed,  more¬ 
over,  by  which  additional  power  could  be  secured  to 
serve  the  growing  power  demands  of  the  Minidoka 
Project  and  to  permit  the  saving  of  the  winter  flow  of 
Snake  River,  except  by  means  of  power  transmitted 
Over  the  transmission  system  of  the  Idaho  Power  Com¬ 
pany  (R.  185,  188). 

Pursuant  to  the  various  contracts  with  the  two  irri¬ 
gation  districts,  the  Acting  Secretary  of  the  Interior, 
On  March  12,  1936,  made  the  first  and  onlv  findings  of 
the  net  profits  from  the  sales  of  power  on  the  Minidoka 
Project  and  towns  adjacent  thereto  during  the  year 
1935.  (R.  190;  defendant’s  Exhibit  No.  7.  certified  to 
this  court.)  The  amount  of  net  profits  so  found  to  have 
been  derived  from  the  operation  of  the  Minidoka  Power 
Plant  during  the  year  1935,  namely,  the  sum  of  $66,- 
744.26,  was  divided  and  credited  by  the  Secretary  in 
exact  conformity  with  the  decree  in  the  case  of  Burley 
Irrigation  District  v.  Wilbur  (Equity  No.  50636, 
Supreme  Court  of  the  District  of  Columbia,  o fif’d,  58 
F.  (2d)  871,  61  App.  I).  C.  145),  namely,  in  the  pro- 
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portion  of  95.6  percent  to  the  Burley  Irrigation  District 
and  4.4  percent  to  the  Minidoka  Irrigation  District 
(R.  191).  In  the  same  findings  the  Secretary  deter¬ 
mined  the  net  profits  from  the  sale  in  the  Minidoka 
Irrigation  District  of  power  received  from  the  Idaho 
Power  Company.  Those  profits  were  credited  to  the 
Black  Canyon  Power  Plant  in  the  sum  of  $50,000  and 
to  the  Minidoka  Irrigation  District  in  the  sum  of 
$2,384.52.  That  power  not  having  been  generated  at 
the  Minidoka  Power  Plant,  none  of  the  profits  from 
its  sale  were  found  to  be  profits  of  that  plant. 

In  finding  the  net  profits  from  the  Minidoka  Power 
Plant,  the  Secretary  did  not  make  any  deduction  for 
depreciation  or  interest  charges.  Had  such  deduc¬ 
tions  been  made,  the  net  profits  which  could  have  been 
credited  to  the  extent  of  95.6  percent  to  the  Burley  Irri¬ 
gation  District  would  have  been  greatly  reduced.  The 
Secretary  also  credited  to  the  Minidoka  Power  Plant 
the  major  part  of  the  power  profits  derived  from  power 
sales  in  the  Minidoka  Project  area  and  in  adjacent 
towns,  although,  as  has  already  been  stated,  the  main¬ 
stay  of  the  profitable  commercial  power  business  and 
the  only  reliable  source  of  power  for  maintaining  con¬ 
tinuous  service  and,  thus,  for  carrying  on  such  power 
business  came  from  another  source  (R.  192,  286,  250). 

THE  ISSUES  INVOLVED 

This  case  has  been  so  confused  by  the  presentation  of 

numerous  collateral  issues  that  it  seems  neeessarv  to 

* 

state  the  basic  issues  upon  which  the  decision  of  the 
court  must  depend.  Those  issues  are : 

1.  Do  the  acts  of  the  Secretary  of  the  Interior,  of 
which  the  appellant  complains,  pertain  to  a  subject  mat- 
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ter  within  his  proper  authority  to  take  official  action 
and  do  they  flow  solely  from  the  exercise  by  the  Secre¬ 
tary  of  a  discretion  lawfully  vested  in  him  ? 

2.  If  so,  are  the  Secretary’s  actions  so  arbitrary  and 
capricious,  or  do  they  interfere  with  a  property  right 
6f  the  appellant  so  that  they  may  be  overthrown  or  con¬ 
trolled  bv  the  court  ? 

* 

3.  Are  the  Minidoka  Irrigation  District  and  the 
Idaho  Power  Company  indispensable  parties  without 
whom  this  litigation  cannot  proceed? 1 

1  4.  Is  this  in  fact  a  suit  to  compel  specific  performance 
of  a  contract  bv  the  United  States  which  cannot  be 
maintained  without  the  consent  of  the  United  States?1 

SUMMARY  OF  ARGUMENT 

The  decision  of  the  District  Court  can  be  affirmed 
Either  on  the  merits  or  on  jurisdictional  grounds.  On 
the  basis  of  the  facts  found  bv  the  trial  court,  which  are 
conclusive  and  cannot  be  questioned  in  this  appeal,  the 
judgment  of  the  District  Court  is  clearly  correct  on  the 
merits  of  the  case. 

The  actions  of  the  Secretary,  of  which  the  appellant 
complains,  are  actions  within  his  authority  and  they, 
as  well  as  the  actions  which  appellant  would  have  this 
court  compel  affirmatively,  involve  the  exercise  of  a 
discretion  lawfully  vested  in  the  appellee.  The  funda¬ 
mental  issue  is  the  propriety  of  the  Secretary’s  action 

;  The  jurisdictional  issues.  3  and  4,  are  presented  last  and  will 
be  argued  last  inasmuch  as  they  were  not  the  basis  of  the  trial 
court's  action  (R.  326)  and.  further,  as  an  understanding  of  the 
merits  of  the  controversy  lends  understanding  to  the  jurisdic¬ 
tional  points. 
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in  excluding  from  the  determined  net  profits  of  the 
Minidoka  Power  Plant,  in  which  profits  appellant 
shares  to  the  extent  of  95.6  percent,  an  item  of  $52,384.52 
found  by  him  to  have  been  the  profits  from  the  sale 
of  outside  power  brought  onto  the  project  and  not  gen¬ 
erated  at  the  Minidoka  Power  Plant.  The  determina¬ 
tion  of  these  net  profits  is  a  function  vested  by  law  and 
by  contract  exclusively  in  the  Secretary  of  the  Interior 
and  requires  the  exercise  of  discretion.  Even  if  we  go 
behind  the  determination  of  net  profits  to  scrutinize 
the  operation  of  the  Minidoka  Power  Plant,  which 
there  is  no  proper  occasion  to  do,  it  is  equally  clear  that 
the  Secretary  is  authorized  and  required  to  exercise 
discretion  in  the  operation  of  that  plant. 

It  is  conclusively  settled  doctrine,  however,  that  the 
courts  will  not  and  cannot  examine  into  or  control  the 
actions  of  an  administrative  official ,  of  the  Govern¬ 
ment  performed  in  the  exercise  of  a  lawfully  vested 
discretion  unless  it  is  shown  that  he  acted  arbitrarily, 
capriciously,  or  in  bad  faith.  Furthermore,  rather 
than  showing  arbitrariness,  capriciousness,  or  bad 

faith,  the  record  clcarlv  shows  that  the  Secretary's  ac- 

%/  • 

tions  are  reasonable  and  that  his  allocation  of  profits  is 
in  fact  generous  to  the  appellant. 

The  contracts  of  1934  and  1935  with  the  Idaho  Power 


Company  and  the  Minidoka  Irrigation  District,  respec¬ 
tively,  and  the  Secretary's  findings  and  distribution  of 
1935  net  profits  were  reasonable  and  necessary  to  con¬ 
serve  vitallv  needed  irrigation  water  and  to  nrovide 
vitally  needed  electric  power.  There  is  neither  sham 
nor  subterfuge  in  the  Secretary's  crediting  of  $50,000 
annually  to  the  Black  Can  von  Power  Plant  nor  does 
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that  credit  constitute  a  gratuity.  Furthermore,  the 
Burley  Irrigation  District  has  no  claim  of  right  what¬ 
soever  to  any  profits  derived  from  the  sale  of  power 
generated  elsewhere  than  at  the  Minidoka  Power  Plant. 

The  action  taken  by  the  Secretary,  moreover,  does 
not  interfere  with  or  affect  any  property  rights,  equi¬ 
table  or  otherwise,  belonging  to  the  appellant.  All 
property  rights,  legal  and  equitable,  in  the  Minidoka 
Dam,  the  power  plant,  all  other  “reserved  works, ”  the 
water  decreed  for  power  purposes  and  the  electric 
energy  produced  by  the  Minidoka  Plant  are  vested  in 
the  United  States.  By  act  of  Congress,  both  possession 
and  title  to  the  dam  and  power  plant  must  remain  in 
the  United  States  “until  otherwise  provided  by  Con¬ 
gress.*’  Congress  has  made  no  provision  on  this  matter 
as  yet.  Appellant’s  contention  that  it  owns,  or  has  an 
equitable  interest  in  the  dam  and  the  power  plant  or  in 
the  commercial  power  distribution  system  or  in  the  flow 
of  2,700  second-feet  of  water  decreed  to  the  United 
States  for  power  purposes  at  the  Minidoka  Power 
Plant,  is  supported  by  no  argument  on  the  merits  of  the 
question  of  ownership  and  all  points  on  which  appellant 
relies  are  ineffective.  Indeed,  even  the  electric  energy 
produced  at  the  Minidoka  Power  Plant  is  property  of 
the  United  States.  Furthermore,  even  if  the  appellant 
did  have  rights  in  the  property,  the  action  of  the  Secre- 
tarv  would  not  be  an  interference  with  them  since,  bv 
contract  with  the  appellant,  he  is  given  full  control  over 
that  property. 

The  Burley  Irrigation  District  has  no  basis  for  com¬ 
plaint  that  the  transmission  lines  of  the  project  are 
being  used  to  convey  electricity  to  the  Minidoka  Irriga- 
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tion  District  since  the  appellant  has  never  paid  the  cost 
of  any  commercial  power  transmission  facilities  nor 
does  it  own  them.  And,  even  assuming  that  the  Burley 
Irrigation  District  did  own  these  facilities,  nevertheless 
it  cannot  obtain  compensation  for  the  use  of  common 
property,  the  Minidoka  Irrigation  District  being  a 
co-owner. 

Finally,  the  Burley  Irrigation  District  cannot  com¬ 
plain  that  it  has  been  unfairly  treated.  Having  re¬ 
ceived  and  accepted  the  numerous  benefits  resulting 
from  the  conservation  plan  effected  by  the  Secretary, 
the  appellant  is  estopped  to  allege  that  the  Secretary 
was  without  authority  to  adopt  the  conservation  plan. 

Aside  from  the  merits  of  this  case,  the  action  of  the 
trial  court  must  be  affirmed  because  of  jurisdictional 
defects:  (1)  the  absence  of  indispensable  parties,  and 
(2)  the  lack  of  jurisdiction  to  compel  the  United  States 
specifically  to  perform  its  contract.  The  relief  sought 
by  the  appellant  will  prevent  the  Secretary  of  the  In¬ 
terior  from  performing  the  contract  of  January  1, 1935, 
with  the  Minidoka  Irrigation  District,  whose  interests 
are  so  related  with  those  of  parties  before  the  court 
that  relief  cannot  be  granted  to  the  latter  without  de¬ 
termining  substantial  rights  of  the  former.  That  dis¬ 
trict  is  therefore  an  indispensable  party  without  whose 
presence  the  court  may  not  proceed.  The  Idaho  Power 
Company  is  the  second  indispensable  party.  That  com¬ 
pany  receives  valuable  rights  and  benefits  under  its 
contract  of  October  1,  1934,  with  the  United  States, 
which  are  jeopardized  in  this  proceeding,  thereby  con¬ 
stituting  the  company  an  indispensable  party  without 
whom  the  court  cannot  proceed. 
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'  Furthermore,  the  court  is  without  jurisdiction  since 
this  action  seeks  to  compel  the  United  States  specifically 
to  perform  its  contract  of  March  15,  1926,  with  the 
Burley  Irrigation  District.  That  contract  is  the  sole 
source  of  any  right  in  the  appellant  to  secure  a  credit 
of  any  power  profits  and  the  prayers  of  the  plaintiff 
for  judgment  constitute  a  demand  for  specific  per¬ 
formance  of  that  contract.  Since  the  United  States  is 
the  party  to  the  contract  of  which  specific  performance 
is  sought,  the  relief  sought  cannot  be  granted. 

ARGUMENT 

I 

The  findings  of  fact  of  the  trial  court  are  conclusive  and  can¬ 
not  be  questioned  in  this  appeal 

i  In  the  Statement  of  the  Case  it  has  already  been 
pointed  out  that  apparently  the  appellant  has  aban¬ 
doned  its  assignment  of  error  which  attacks  the  validity 
bf  the  trial  court's  findings  of  fact  (appellant’s  brief, 
p.  22).  Despite  that  fact  the  appellant  takes  occasion 
to  attempt,  in  the  most  general  way,  to  attack  those 
findings  and  the  conduct  of  the  trial  court  in  making 
the  findings  (appellant's  brief,  p.  21). 
i  The  appellant  states  that  the  trial  court  announced 
its  decision  immediately  upon  the  conclusion  of  the 
trial  and  intimates  that  the  findings  of  fact  and  con¬ 
clusions  of  law  signed  by  the  court  were  drawn  up 
solely  by  the  defendant  and  w’ere  signed  by  the  court 
without  careful  consideration.  The  appellant  fails  to 
mention,  however,  that  the  court  adjourned  for  five 
days  after  the  presentation  of  testimony  in  order  care- 
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fullv  to  consider  the  case;  and  that  counsel  for  the 
appellant  and  the  appellee  spent  numerous  hours  in 
joint  conference  carefully  and  conscientiously  drafting 
the  language  of  the  findings  and  conclusions  to  accord 
with  the  evidence  presented  at  the  trial  and  attempting 
to  agree  on  each  finding  and  conclusion.  Moreover,  no 
mention  is  made  by  the  appellant  of  the  fact  that,  at  the 
request  and  suggestion  of  counsel  for  the  appellant, 
various  findings  were  incorporated  and  numerous 
changes  made  in  the  findings  and  conclusions  as  origi¬ 
nally  drafted  by  the  appellee.  Nor  is  any  mention  made 
of  the  fact  that  counsel  for  the  appellant  was  granted 
full  opportunity  by  the  trial  court  to  object  to  any  find¬ 
ings  or  conclusions;  that  the  court  was  exceedingly 
lenient  in  listening  for  almost  two  hours  to  various  ob¬ 
jections  presented;  that  most  of  the  objections  were 
overruled  by  the  court  as  unfounded ;  and  that  the  court 
did  not  sign  the  findings,  conclusions,  and  judgment  as 
submitted,  but  made  various  changes  before  he  signed 
them. 

In  spite  of  these  facts,  the  plaintiff  now  attempts  to 
argue  by  innuendo  that  the  findings  and  conclusions 
were  not  carefully  considered,  and  that  they  are  not 
supported  by  the  evidence.  The  plaintiff  cannot  now 
ask  this  court  to  determine  the  weight  of  the  evidence 
and  thus  usurp  the  function  of  the  trial  judge  who  had 
the  opportunity  to  judge  of  the  credibility  of  the  wit¬ 
nesses  personally  by  listening  to  and  questioning  them. 
Indeed,  Rule  52  (a)  of  the  Federal  Rules  of  Civil  Pro¬ 
cedure  expressly  declares  that  “findings  of  fact  shall 
not  be  set  aside  unless  clearly  erroneous  and  due  regard 
shall  be  given  to  the  opportunity  of  the  trial  court  to 
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judge  of  the  credibility  of  the  witnesses.”  This  court 
has  declared  the  rule  to  be  well  settled  in  this  jurisdic¬ 
tion  that  the  lower  court ’s  findings  will  not  be  disturbed 
on  appeal  unless  upon  an  examination  of  the  evidence 
thev  are  clearly  wrong. 

Abbott  v.  Coe, - F.  (2d)  - ,  - App. 

I).  C. -  (Nov.  20,  1939) ; 

Hazen  v.  Hawley,  86  F.  (2d)  217,  222,  66  App. 
D.  C.  266; 

Deary.  Guy,  78  F.  (2d)  198,  64  App.  D.  C.  314; 

Pollock  v.  Jameson,  70  F.  (2d)  756,  63  App. 
D.  C.  152 ; 

Rhod  crick  v.  Swartzell,  65  F.  (2d)  813,  62 
App.  D.  C.  180,  cert.  den.  290  U.  S.  677,  54  Sup. 
Ct.  100,  78  L.  Ed.  584: 

Matson  v.  Rusch,  59  F.  (2d)  360,  61  App.  D.  C. 
184. 

See  also, 

United  States  v.  United  Slnoe  Mach.  Co.,  247 
U.  S.  32,  41,  38  Sup.  Ct.  473,  62  L.  Ed.  968. 

It  is  submitted  that  all  the  evidence  in  the  transcript 
clearly  supports  the  findings  of  the  trial  court,  and  in 
no  specific  instance  does  appellant  make  any  showing  to 
the  contrary.  The  findings  must  therefore  be  given 
full  weight  by  this  court. 

i  A  still  further  reason  exists  which  forecloses  any 
question  of  the  propriety  of  the  trial  court’s  findings  of 
fact.  There  is  no  certificate  that  the  transcript  of  rec¬ 
ord  in  this  case  contains  all  of  the  evidence  before  the 
trial  court.  And  from  an  examination  of  the  transcript 
it  is  obvious  that  it  does  not.  Throughout  the  tran¬ 
script  of  evidence  appear  asterisks  signifying  omis¬ 
sions.  The  substance  of  the  transcribed  testimony  also 
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cTearlv  indicates  the  existence  of  omissions.  Yet  the 
trial  court,  in  the  opening  paragraph  of  its  findings 
expressly  states  that  they  are  founded  on  all  of  the  evi¬ 
dence  adduced  (R.  173). 

It  is  well  established  that  the  burden  of  showing  that 
the  findings  are  contrary  to  or  not  supported  by  the  evi¬ 
dence  rests  upon  the  party  who  asserts  an  error  of  that 
character.  He  must  produce  before  the  appellate  court 
all  the  evidence  submitted  in  the  court  below  if  he  wishes 
to  establish  his  contention  that  the  court’s  findings  were 
erroneous.  It  is  well  settled  that  the  correctness  of  the 
trial  court’s  findings  of  fact  will  not  be  questioned  or 
reviewed  by  the  appellate  court  where  it  does  not  appear 
that  all  the  evidence  has  been  included  in  the  record 
presented  to  the  court. 

The  Supreme  Court  of  the  United  States,  in  United 
States  v.  Copper  Queen  Mining  Company,  185  U.  S.  495, 
498,  46  L.  Ed.  1008, 1010,  stated : 

In  this  case  there  is  nothing  whatever  in  the 
bill  of  exceptions  to  show  that  the  evidence  con¬ 
tained  therein  is  all  the  evidence  that  was  given 
on  the  trial,  and  we  cannot  presume,  for  the  pur¬ 
pose  of  reversing  the  judgment,  that  there  was 
no  evidence  given  upon  which  the  jury  might 
rightfully  have  found  the  verdict  which  thev  did. 

And  in  Collier  v.  United  States,  173  U.  S.  79,  82,  43  L. 
Ed.  621,  622 : 

*  *  *  It  follows  that  even  if  the  reports  and 
official  documents  to  which  the  findings  refer 
were  legally  inadmissible  to  show  want  of  amitv, 
ice  could  not  hold  that  there  was  no  legal  evi¬ 
dence  supporting  the  conclusion  that  amity  did 
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not  exist,  since  oil  the  evidence  winch  the  court 
states  it  considered  on  this  subject  is  not  in  the 
record.  *  *  *  [Italics  added.] 


'  This  proposition  has  been  repeatedly  affirmed  and 

adhered  to  by  the  Supreme  Court  of  the  United  States 

and  bv  the  various  Federal  courts. 

* 


I 


I 


XasJtuo  Savings  Bank  v.  Anglo- American  L. 
M.  <0  A.  Co .,  189  U.  S.  221,  231,  47  L.  Ed.  782, 
787 ; 

Hansen  v.  Boyd,  161  U.  S.  397,  403; 

T e.ras  cl*  Pac.  By.  ( 'o.  v.  ( 'ox,  1 45  U.  S.  593.  606, 
36  L.  Ed.  829,  834 ; 

City  v.  Babcock,  70  U.  S.  240,  18  L.  Ed.  31; 
Stockmann  v.  Allen,  4  F.  (2d)  299,  55  App. 
1).  C.  223 ; 


Bell  v.  Sheridan,  21  D.  C.  Rep.  370; 

Speh  v.  Bullard,  90  F.  (2d)  227  (C.  C.  A.  5th)  : 
United  States  v.  Yant,  88  F.  (2d)  956  (C.  C.  A. 
7th)  ; 

Pratt  v.  Stout,  85  P.  (2d)  172,  17(i  (C.  C.  A. 
Sth); 

Roberts  v.  National  Savings  Life  Insurance 
Co.,  Id  F.  (2d)  530  (C.  C.  A.  8th)  ; 

Oregon- American  Lumber  Co.  v.  Simpson,  8 
F.  (2d)  946  (C.  0.  A.  9th)  ; 

Elliott  v.  Canadian  Pacific  Railway  Co.,  161 
Fed.  250  (C.  C.  A.  2d); 

North  American  Loan  <Sc  Trust  Co.  v.  Colonial 
cf*  United  States  Mortgage  Co.,  76  Fed.  623  (C. 
C.  D.  S.  Dak.)  ; 

United  States  Mutual  Accident  Association  v. 
Robinson,  74  Fed.  10  (C.  C.  A.  8th)  : 

Taylor-Craig  Corporation  v.  II age,  69  Fed.  581 
(C.  C.  A.  Sth). 


It  follows  that  the  only  question,  then,  which  is  open 
for  review  in  this  court  is  the  question  whether  the 
findings  of  fact  as  made  by  the  trial  court  support  the 
judgment. 

II 

On  the  merits  of  the  case  the  judgment  of  the  district  court  is 

clearly  correct 

A.  The  actions  of  the  Secretary,  of  which  the  appellant  complains,  are 
actions  within  his  authority  and  they,  as  well  as  the  actions  which  appel¬ 
lant  would  have  this  court  compel  affirmatively,  involve  the  exercise  of  a 
lawfully  vested  discretion 

1.  The  sole  basic  issue  is  the  propriety  of  the  Secretary's  action  in  exclud¬ 
ing  from  the  determined  net  profits  of  the  Minidoka  Poicer  Plant  an  item 
of  $.12,381.52  found  by  him  to  have  been  the  profits  from  the  sale  of  out¬ 
side  poicer  brought  onto  the  project  and  not  generated  at  the  Minidoka 
Poicer  Plant 

The  bill  of  complaint  in  this  case  attacks  the  Secre¬ 
tary’s  findings  of  net  power  profits  for  the  year  1935 
and  his  announcement,  contained  in  the  same  document, 
of  the  amounts  of  those  profits  to  be  credited  to  the 
appellant.  The  substantive  prayers  for  relief  in  the 
bill  of  complaint  are  that  the  Secretary  be  enjoined 
from  crediting  to  anyone  other  than  the  Burley  and 
Minidoka  Districts,  in  the  proportions  of  95.6  percent 
and  4.4  percent,  respectively,  any  of  the  11 ‘net  col¬ 
lections'’  (net  profits)  from  the  sale  of  power  in  the 
Minidoka  District  and  the  town  of  Minidoka  under  the 
1934  and  1935  contracts,  heretofore  referred  to,  with 
the  Idaho  Power  Company  and  the  Minidoka  District, 
respectively,  and  that  the  Secretary  be  enjoined  from 
failing  to  credit  (i.  e.,  be  compelled  to  credit)  to  the 
Burley  District,  the  appellant,  95.6  percent  of  the  net 
profits  from  the  sale  of  power  obtained  from  the  Idaho 


Power  Company  or  any  other  source  outside  of  the 
Minidoka  Power  Plant  (R.  36,  37).  Consequently 
the  only  thing  ultimately  in  issue  is  the  propriety  of 
the  findings  of  net  profits  for  the  year  1935  and  the  pro¬ 
posed  distribution  of  them  in  the  form  of  credits,  as 
contained  in  the  document  which  we  shall  refer  to  as 
the  Secretary's  findings,"  and  anticipated  future  find¬ 
ings  of  a  similar  type. 

At  the  outset*  and  to  clarify  the  arguments,  one  mat- 
ten*  which  lends  confusion  must  be  examined.  Appel¬ 
lant  alleges  that  in  the  findings  and  distribution  of  net 
profits  from  sales  of  power  on  the  whole  project  in 
1935,  the  Secretary  credited  $63,807.51  or  53.56  percent 
to  the  appellant,  $50,000  or  41.97  percent  to  the  Black 
Canyon  Power  Plant  and  $5,321.27  or  4.47  percent  to 
the  Minidoka  District  (bill  of  complaint,  par.  41,  R. 
35;  appellant's  brief,  pp.  15,  52).  Such  allegations 
are  confusing  because  they  fail  completely  to  take  cog¬ 
nizance  of  the  distinction  taken  in  the  Secretary’s  find¬ 
ings  between  power  received  from  outside  sources,  sold 
in  the  Minidoka  District  and  the  town  of  Minidoka, 
and  power  from  the  Minidoka  Power  Plant  sold  else¬ 
where.  There  is  no  question  concerning  the  distribu¬ 
tion  of  the  net  profits  from  the  sale  of  power  generated 
at  the  Minidoka  Plant.  Those  profits  the  Secretary 
proposed  to  credit  95.6  percent  to  the  appellant  and  4.4 
percent  to  the  Minidoka  District  in  strict  accordance 
with  former  administrative  decisions  and  the  decision 
of  this  court  in  Wilbur  v.  Burley  Irrigation  District, 

-  The  document  containing  the  findings  and  proposed  credits 
is  set  out  verbatim  in  paragraph  42  of  the  answer,  R.  106-110,  and 
also  constitutes  defendant's  Exhibit  Xo.  7,  certified  to  this  court. 
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58  F.  (2d)  871,  61  App.  D.  0.  145  (R.  191).  The  ap¬ 
pellee  does  not  question  the  appellant’s  right  to  receive 
95.6  percent  of  any  net  profits  in  which  it  is  entitled 
to  any  share  at  all.  But  appellee  contends  that  the  ap¬ 
pellant  is  not  entitled  to  any  share  in  the  profits  result¬ 
ing  from  the  sale  of  power  not  produced  at  the  Mini¬ 
doka  Power  Plant,  but  brought  into  the  project  from  an 
outside  source  through  the  1934  contract  with  the  Idaho 
Power  Company  and  sold  only  in  the  Minidoka  District 
and  the  town  of  Minidoka  pursuant  to  the  1935  contract 
between  that  district  and  the  United  States. 

A  mere  glance  at  the  Secretary’s  findings  for  1935 

will  show  conclusively  that,  both  in  form  and  in  fact,  he 

took  a  distinction  between,  on  the  one  hand,  the  profits 

from  sale  of  poivcr  from  l lie  outside  source  sold  in  the 

district  and  town  of  Minidoka,  and,  on  the  other  hand, 

the  profits  from  the  sale  of  all  the  power  produced  at 

the  Minidoka  Power  Plant.  The  Secretarv  found 

$52,384.52  to  be  the  profits  from  the  outside  power  sold 

in  the  district  and  town  of  Minidoka,  $50,000  of  which 

he  credited  to  the  Black  Oanvon  Power  Plant  and  the 

• 

remainder  of  which  he  credited  to  the  Minidoka  Dis¬ 
trict,  all  pursuant  to  the  contract  of  1935  with  that 
district.  He  found  $66,744.26  to  be  the  profits  from 
sale  of  all  the  power  produced  at  the  Minidoka  Power 
Plant,  and  that  he  divided  in  the  proper  ratio  between 
the  two  irrigation  districts.3 

3  Although  it  is  immaterial  to  the  real  issues  of  the  case  and  is 
a  point  not  mentioned  by  appellant,  in  the  interests  of  complete 
accuracy  it  should  be  noted  that,  pursuant  to  the  contract  of  1935 
between  the  United  States  and  the  Minidoka  District,  all  the 
power  actually  sold  for  the  account  of  that  district,  in  that  district 
and  the  town  of  Minidoka,  is  not  necessarily  power  received  from 
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'  Tlie  sole  ultimate  matter  in  issue,  then,  is  the  pro¬ 
priety  of  the  Secretary's  action  in  excluding  the  $52,- 
384.52  item  from  the  net  profits  found  to  be  attributable 
to  the  Minidoka  Power  Plant  and  in  not  crediting  95.6 
percent  of  that  sum  to  the  appellant.  The  effect  of 
any  injunction  which  might  be  issued  pursuant  to  ap¬ 
pellant’s  prayers  would  be  to  compel  the  Secretary  to 
find  that  item  of  $52,384.52  to  be  a  part  of  the  profits 
of  the  Minidoka  Power  Plant,  in  which  appellant 
would  share  to  the  extent  of  95.6  percent. 

the  Idaho  Power  Company.  Some  of  the  kilowatt -horn’s  actually 
delivered  may  have  and  probably  did  originate  at  the  Minidoka 
Power  Plant.  Even  though  definite  and  accurate  measurements 
are  made  of  the  power  received  from  the  outside  source,  as  well  as 
of  the  power  generated  at  the  Minidoka  Plant,  power  from  both 
sources  becomes  merged  in  the  distribution  system.  Depending  on 
the  load  on  the  system  and  water  conditions  at  the  Minidoka  Plant, 
at  periods  all  of  the  power  in  the  system  may  be  from  either  of 
the  two  sources  exclusively.  But  under  the  contract  the  Secretary 
must,  and  there  is  no  evidence  that  he  does  not.  limit  the  amount 
sold  for  the  credit  of  the  Minidoka  District  so  that  it  does  not 
exceed  the  amount  which  is  received  in  the  project  system  from 
the  Idaho  Power  Company  line.  Since  the  power  received  from 
the  Idaho  Power  Company  is  firm  power,  and  that  available  for 
commercial  sale  from  the  project  plant  is  seasonal  or  dump  power, 
it  is  clear  that  the  appellant  is  not  harmed  by  the  exchange  which 
may  lx*  effected,  and  it  does  not  so  contend.  Furthermore,  the 
Secretary's  treatment  of  that  problem  in  his  findings  of  fact  is 
both  reasonable  and  appropriate  as  well  as  one  which,  in  itself, 
cannot  prejudice  the  appellant.  It  should  be  noted  that,  since 
the  amount  of  power  sold  for  the  account  of  the  Minidoka  District 
cannot  ever  exceed  the  amount  of  power  received  from  the  Idaho 
Power  Company,  any  unbalance  between  the  two  amounts  is  and 
has  to  be  to  the  advantage  of  appellant  which,  in  the  Secretary’s 
formula,  is  allowed  its  95.6  percent  of  all  profits  for  jx)wer  not 
sold  under  the  1935  contract  with  the  Minidoka  District. 
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2.  The  determination  of  the  net  profits  from  the  operation  of  the  Mini¬ 
doka  Power  Plant  is  a  function  vested  by  law  and  by  contract  exclusively 

in  the  Secretary  of  the  Interior 

There  can  be  no  substantial  argument  that  the  Sec¬ 
retary  does  not  have  full  authority  to  determine  the 
net  profits  from  the  operation  of  the  Minidoka  Power 
Plant.  Subsection  I  of  section  4  of  the  Fact  Finders’ 
Act  of  December  5, 1924  (43  Stat.  703,  sec.  501,  Tit.  43, 
U.  S.  C.),  provides  that  the  “net  profits”  from  the 
operation  of  power  plants  on  Federal  Reclamation 
Projects  shall  be  “determined  by  the  Secretary.”  The 
Interior  Department  Appropriation  Act  of  1927  (act 
of  May  10,  1926,  44  Stat.  453,  480,  481)  specified  that 
“the  accumulated  net  profits  as  determined  by  the  Sec¬ 
retary  of  the  Interior,  arising  under  the  [Minidoka] 
project,  *  *  *  shall  be  applied  by  the  Secretary 

of  the  Interior,  *  *  *  whose  decision  shall  be  con¬ 
clusive.”  Furthermore,  under  article  8  of  the  contract 
of  March  15,  1926,  between  the  Burley  Irrigation  Dis¬ 
trict  and  the  United  States  (defendant’s  Exhibit  No. 
6,  certified  to  this  court),  it  was  expressly  agreed  by 
the  plaintiff  that  the  net  profits  “will  be  announced 
and  determined  each  year  by  the  Secretary.”  Clearly, 
the  Secretary  has  been  vested  with  full  authority  in 
the  determination  of  the  net  profits. 

Consequently,  it  is  apparent  without  argument  that 
the  Secretary,  both  by  statute  and  by  contract,  has  full 
and  exclusive  authority  to  determine  the  net  profits 
from  the  operation  of  the  Minidoka  Power  Plant. 
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S.  The  determination  of  net  profits  is  a  function  requiring  the  exercise  of 

discretion 

It  seems  unnecessary  to  belabor  the  point  that  the 
determination  of  net  profits  from  the  operation  of  any 
given  power  plant,  or  from  any  other  source  for  that 
matter,  is  a  matter  requiring  the  exercise  of  discretion. 

!  The  general  accounting  formula  for  determining  net 
profits  is.  of  course,  the  deduction  of  expenses  from 
gross  profits  or  total  income.  'But  before  that  simple 
problem  in  subtraction  is  performed  it  is  necessary  to 
compute  what  constitutes  the  gross  profits  for  the  given 
period  and  what  constitutes  legitimate  expenses.  The 
law  books  are  studded  with  cases  of  controversy  over 
the  propriety  of  inclusion  and  exclusion  of  particular 
items  in  those  two  computations.  Obviously  those 
computations  are  not  matters  of  routine ;  obviously 
they  require  the  exercise  of  judgment  and  discretion 
in  the  inclusion  and  exclusion  of  items.  American  Tele- 
pi  tone  cO  Telegraph  Co.  v.  United  States ,  299  U.  S.  232, 
236,  237. 

i  In  this  very  case,  in  the  trial  below,  the  appellant 
sought  to  show  that  the  Secretary  erred  in  including 
in  the  gross  receipts  for  1935  moneys  received  that  year 
but  billed  in  the  latter  part  of  1934  (he  also  having 
excluded  moneys  billed  in  the  latter  part  of  1935  but 
collected  in  1936).  In  response  to  a  question  on  cross- 
examination  directed  at  that  contention,  Mr.  Hatcher, 
the  appellant’s  only  witness  on  that  point,  testified  as 
follows : 

1  Well,  it  is  just  a  matter  of  reasoning  there. 

*  *  *  Let  us  put  it  on  this  basis,  and  I  think 
it  answers  your  question :  That  if  the  Secretary 
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wants  to  say  that  the  revenue  billed  in  1935 
should  be  apportioned  on  this  basis  and  revenue 
billed  in  1934  and  not  collected  in  1935 — if  he 
wants  to  make  that  determination — he  is  simply 
reversing  the  thing  that  I  have  done  there  and 
said  my  way  of  doing  it  is  not  correct.  I  have 
done  it  the  other  way  around.  [R.  226,  227.] 

From  the  testimony  of  the  appellant’s  own  witness  it 
is  obvious  that  the  inclusion  or  exclusion  of  items  of 
income  is  a  matter  of  judgment  and  discretion. 

In  the  same  category  precisely  as  the  item  to  which 
Mr.  Hatcher  addressed  himself  is  the  Secretary’s  de¬ 
termination  to  exclude  from  the  computation  of  income 
from  the  Minidoka  Plant  the  income  from  sale  of  pow¬ 
er  received,  not  from  the  Minidoka  Plant,  but  from  an 
outside  source  and  sold  in  the  district  and  town  of 
Minidoka.  That  determination  involved  the  exercise 
of  discretion. 

4.  If  we  look  behind  the  determination  of  net  profits  to  the  operation  of 
the  plant,  which  there  is  no  proper  occasion  to  do,  it  is  equally  clear 
that  the  Secretary  is  authorized  and  required  to  exercise  discretion  in 
the  operation  of  the  Minidoka  Power  Plant 

The  appellant  lays  great  stress  on  the  fact  that  the 
Secretary  might  have  operated  the  Minidoka  Power 
Plant  in  such  a  way  as  to  produce  more  power  and 
more  income.  But  that  fact  is  of  no  consequence  for 
two  reasons:  (1)  because  the  determination  of  profits 
as  made  by  the  Secretary  is  the  ultimate  matter  in 
issue,  and,  that  being  a  matter  involving  the  exercise 
of  a  discretion  lawfully  vested  in  the  Secretary,  it  can¬ 
not  be  inquired  into  by  the  court  as  will  be  subsequently 
shown;  and  (2)  because  the  Secretary  also  has  full 
authority  to  operate  the  plant  and  that  operation  is 
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not  a  ministerial  act  but  one  requiring  the  exercise 
of  discretion. 

Looking  to  the  second  point  we  find  that  under  the 
Reclamation  Law  the  Secretary  has  full  authority  and 
power  to  control  and  operate  the  power  plant.  Act  of 
June  17, 1902.  secs.  6  and  10,  32  Stat.  388,  389.  390,  secs. 
491,  49S,  373,  Tit.  43,  U.  S.  C.;  act  of  April  16,  1906, 
sec.  5,  34  Stat.  116,  117,  sec.  522,  Tit.  43,  U.  S.  C.  In 
section  6  of  the  act  of  June  17,  1902,  supra,  provision 
is  made  for  transfer  from  the  Government  of  the  man¬ 
agement  and  operation  of  certain  works  in  certain  con¬ 
ditions,  but  it  is  expressly  “ Provided ,  That  the  title  to 
and  the  management  and  operation  of  the  reservoirs 
and  the  works  necessary  for  their  protection  and  oper¬ 
ation  shall  remain  in  the  Government  until  otherwise 
provided  by  Congress.”  In  its  findings  of  fact  the  Dis¬ 
trict  Court  found  that  “the  Minidoka  power  plant  is  in¬ 
corporated  in  and  forms  a  part  of  the  Minidoka  Dam, 
the  dam  forms  one  of  the  walls  of  the  power  plant  and 
the  penstocks  for  the  power  development  serve  also  as 
outlet  works  for  the  reservoir”  (Finding  9,  R.  176) 
and  that  the  dam,  power  plant,  distribution  facilities, 
and  other  works  have  at  all  times  been  operated,  main¬ 
tained,  and  controlled  by  the  United  States  (Findings 
11, 17,  R.  176, 178, 179) .  There  is  no  evidence  in  conflict 
with  those  findings.  It  is  clear,  therefore,  that  control 
and  operation  by  the  United  States,  through  the  Secre¬ 
tary  of  the  Interior,  is  appropriate  and  required  by  stat¬ 
ute  since  the  power  plant  is  a  part  of  the  dam  and  its 
penstocks  serve  as  outlet  works  of  the  dam,  obviously 
being  used  and  necessary  to  the  protection  and  operation 
of  the  reservoir  created  by  the  dam,  within  the  meaning 


35 


of  the  proviso  of  section  6,  supra.  No  other  act  of  Con¬ 
gress  has  authorized  disposition  of  the  operation  and 
control  of  the  power  plant,  the  expenses  of  which  are 
continuously  appropriated  for  by  the  Congress.  (See 
Interior  Department  Appropriation  Act,  fiscal  year 
1940,  act  of  May  10,  1939,  Public  No.  68,  ch.  119,  76th 
Cong.,  1st  sess.,  p.  33  of  the  slip-law  copy.) 

Furthermore,  in  article  7  of  its  contract  of  March 
15,  1926,  with  the  United  States,  the  appellant  specif¬ 
ically  acknowledged  and  agreed  that  the  United  States 
was  to  continue  to  operate  the  “reserved  works’’  which 
are  defined  therein  to  include  the  power  plant  as  well 
as  the  distribution  facilities,  dams,  and  other  major 
works. 

Therefore,  both  bv  statutory*  law  and  bv  contract, 
between  the  appellant  and  the  United  States,  the  full 
and  unfettered  control  and  operation  of  the  power  plant 
have  been  vested  in  the  Secretary  of  the  Interior. 

It  is  too  obvious  to  require  any  argument  that  the 
control  and  operation  of  a  power  plant  to  meet  the 
varied  and  constantly  changing  needs  of  a  reclamation 
project,  both  for  pumping  irrigation  water  and  for 
meeting  commercial  demands;  require  the  exercise  of 
the  widest  range  of  discretion.  It  is  equally  obvious 
that  the  Secretary’s  lawful  authority,  indeed  his  exjmess 
mandate,  to  operate  the  plant  carries  with  it  that 
discretion. 

Apparently  this  is  admitted  by  the  appellant,  at  least 
for  the  purposes  of  this  case.  On  pages  50  and  51  of 
appellant’s  brief  it  is  stated  that, 

We  emphasize  that  in  this  case  we  do  not  seek 
to  require  the  Secretary  to  operate  the  Minidoka 
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plant.  We  do  not  ask  an  injunction  against  his 
storing  the  2.700  second-feet  of  water  in  Amer- 
1  ican  Falls  reservoir  and  then  using  it  for  irriga¬ 
tion  purposes  for  the  exclusive  benefit  of  others 
than  ourselves.  We  in  no  way  attempt  to  inter¬ 
fere  with  the  Secretary’s  discretion  in  the  opera¬ 
tion  of  the  reclamation  project  or  with  his 
disposition  of  the  water  of  Snake  River.  We 
believe  that  upon  the  facts  and  under  the  well- 
settled  rules  of  law  we  would  be  entitled  to  in¬ 
junctive  decrees  on  all  these  phases  of  the  situa¬ 
tion.  But  the  present  case  is  within  a  very  nar¬ 
row  compass.  Under  the  facts  as  they  happen 
to  be.  the  Secretary  by  wrongfully  depriving  us 
of  vested  property  rights  has  come  into  possession 
of  the  sum  of  $o0,000.  *  *  * 

We  suggest  that  that  statement  typifies  the  position  in 
which  the  appellant  finds  itself.  If  the  appellant,  as 
it  states,  is  not  seeking  to  interfere  with  the  Secretary’s 
discretion  in  preserving  water  and  in  operating  the 
Minidoka  Power  Plant,  then  it  has  no  standing  in  this 
proceeding.  If  the  Secretary  has  discretion  to  curtail 
the  operation  of  the  plant,  then  obviously  he  is  not 
wrongfully  depriving  anyone  of  anything  by  doing  so 
and  equally  obviously  he  is  not  acting  wrongfully  in 
failing  to  find  and  credit  profits  which  might  have  been 
earned  if  the  plant  had  been  operated  at  full  capacity. 
That  proposition  is  too  patent  to  require  further  dem¬ 
onstration. 
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B.  It  is  conclusively  settled  doctrine  that  the  courts  will  not  and  cannot 
examine  into  or  control  the  actions  of  an  administrative  official  of  the 
Government  performed  in  the  exercise  of  a  lawfully  vested  discretion 
unless  it  is  shown  that  he  acted  arbitrarily,  capriciously,  or  in  bad 
faith 


This  doctrine  is  so  well  established  and  so  familiar 
to  this  court  that  reference  need  be  made  for  the  court's 
convenience  only  to  a  few  of  the  innumerable 
authorities. 

In  the  case  of  Wilbur,  Secretary  of  the  Inferior,  v. 
Minidoka  Irrigation  District,  50  F.  (2d)  495.  60  App. 
J).  (’.  205.  cert,  denied  284  U.  S.  634.  this  court  consid¬ 
ered  a  case  almost  exactly  like  that  which  is  now  pre¬ 
sented.  The  Minidoka  District  sought  an  injunction 
against  the  then  Secretary's  action  in  crediting  part  of 
the  profits,  resulting  from  rentals  of  irrigation  water, 
to  another  division  of  the  project  and  not  to  the  Mini¬ 
doka  and  Bin-lev  Districts.  In  holding  that  the  bill  of 
complaint  should  have  been  dismissed  the  court  said: 


*  *  *  Moreover,  the  remedy  which  plaintiff 

seeks  is  in  substance  and  effect  a  judgment  in 
mandamus  directing  the  Secretary  to  act  con- 

trarv  to  the  facts  and  law  of  the  case  as  found 

%/ 

by  him.  Such  an  appeal  will  not  be  entertained 
by  the  courts. 

In  Louisiana  v.  McAdoo,  2:34  U.  S.  627,  633, 
34  S.  Ct.  938,  941,  58  L.  Ed.  1506,  it  is  said  by 
Mr.  Justice  Lurton  for  the  court:  “There  is  a 
class  of  cases  which  held  that  if  a  public  officer 
be  required  by  law  to  do  a  particular  tiling,  not 
involving  the  exercise  of  either  judgment  or  dis¬ 
cretion,  he  may  be  required  to  do  that  thing  upon 
application  of  one  having  a  distinct  legal  interest 
in  the  doing  of  the  act.  Such  an  act  would  be 
ministerial  only.  But  if  the  matter  in  respect 
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to  which  the  action  of  the  official  is  sought  is  one- 
in  which  tlie  exercise  of  either  judgment  or  dis¬ 
cretion  is  required,  the  courts  will  refuse  to  sub¬ 
stitute  their  judgment  or  discretion  for  that  of 
the  official  intrusted  by  law  with  its  execution. 
Interference  in  such  a  case  would  be  to  interfere 
with  the  ordinary  functions  of  government." 
See  Work  v.  Bices,  2(57  U.  S.  175,  45  S.  Ct.  252, 
69  L.  Ed.  561,  and  authorities  therein  cited. 


The  principle  has  been  well  stated  by  the  Federal 
Circuit  Court  of  Appeals  for  the  Second  Circuit : 

*  *  *  The  courts  will  enforce  ministerial 

duties  required  of  executive  officers  by  mandates 

of  Congress  and  will  enjoin  acts  such  as  trespass, 

a  step  taken  beyond  the  scope  of  statutory 

authority  or  jurisdiction  of  executive  officers,  but 

tkev  will  not  interfere  with  matters  intrusted 
•> 

by  Congress  to  the  discretion  of  the  heads  of  ex¬ 
ecutive  departments  of  the  government.  Work 
v.  Rives,  267  IT.  S.  175,  45  S.  Ct.  252,  69  L.  Ed. 
561;  Lane  v.  Hoglund,  244  U.  S.  174,  37  S.  Ct. 
558,  61  L.  Ed.  1066;  Noble  v.  Union  River  Log¬ 
ging  R.  Co.,  147  U.  S.  165,  13  S.  Ct.  271,  37  L. 
Ed.  123;  Decatur  v.  Paulding,  14  Pet.  497,  10  L. 
Ed.  559,  609.  [ Transcontinental  <Sc  W estern  Air, 
Inc.,  v.  Farley,  Postmaster  General,  71  F.  (2d) 
288,  291,  cert,  denied  293  U.  S.  603.] 

In  this  connection  see  United  Slates  ex  rel.  Roughton 
v.  lakes,  101  F.  (2d)  248,  69  App.  D.  C.  324,  in  which 
■(his  court  applied  the  same  principle  after  a  full  dis¬ 
cussion  of  the  authorities  ;Ducker  v.  Butler,  104  F.  (2d) 
236,  —  App.  D.  C.  —  (March  20,  1939) ;  and  Lyders  v. 
Iekes,  84  F.  (2d)  232,  65  App.  D.  C.  379. 
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Supreme  Court  decisions  on  the  same  proposition,  not 
cited  in  the  opinions  of  the  cases  just  referred  to, 
include : 

American  Telephone  &  Telegraph  Co.  v. 
United  States ,  299  U.  S.  232,  236,  237 ; 

Dakota  Central  Telephone  Co.  v.  South  Da¬ 
kota,  250  U.  S.  163, 184 ; 

United  States  ex  rel.  Ness  v.  Fisher,  223  U.  S. 
683,  691,  692  - 

Gaines  v.  Thompson,  7  Wall.  347,  351,  352. 

The  American  Telephone  <Sc  Telegraph  Company  case 
is  particularly  pertinent  since  the  discretion  involved 
there  was  in  the  formulation  of  a  system  of  accounting.4 

The  court  is  equally  without  power  to  question  the 
action  taken  by  a  Government  official  in  the  exercise  of 
a  power  and  discretion  granted  him  even  by  contract. 
As  stated  by  the  Supreme  Court  in  Kihlberg  v.  United 
States,  97  U.  S.  398,  402 : 

*  *  *  it  is  sufficient  that  the  parties  expressly 
agreed  that  distances  should  be  ascertained  and 

4  It  should  be  mentioned  that  the  courts  have  held  that  the 
accounting  problem  of  determining  net  losses  is  one  involving 
questions  of  fact  and  that  the  ultimate  determination  of  net  losses 
by  an  authorized  Government  official  is  a  finding  of  fact.  Criin- 
ora  Manganese  Corp.  v.  Wilbur ,  47  F.  (2d)  417,  419,  420,  60  App. 
D.  C.  55,  57,  5S,  cert,  denied.  283  U.  S.  861;  Aguilera  v.  Ickex, 
66  F.  (2d  )  206,  62  App.  I).  C.  226.  A  finding  of  net  profits  is  in 
no  different  category,  in  that  respect,  than  a  finding  of  net  losses. 
And  it  is  well  settled  that  the  courts  will  not  disturb  or  inquire 
into  a  finding  of  fact  by  an  administrative  official,  within  whose 
authority  it  was  to  find  the  fact,  so  long  as  there  was  evidence  to 
support  the  finding.  Wann  v.  I  ekes.  92  F.  (2d)  215, 67  App.  D.  C. 
291;  Houston  v.  St.  Louis  Packing  Co.,  249  U.  S.  479;  and  the 
cases  there  cited.  There  is  no  question  in  this  case  that  the 
Secretary  was  authorized  to  find  the  net  profits  and  no  contention 
is  made  or  can  be  made  that  he  did  not  have  all  the  basic  informa¬ 
tion  before  him  in  making  his  finding. 
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fixed  by  the  chief  quartermaster,  and  in  the  ab¬ 
sence  of  fraud  or  such  gross  mistake  as  would 
necessarily  imply  bad  faith,  or  a  failure  to  ex¬ 
ercise  an  honest  judgment,  his  action  in  the 
premises  is  conclusive  upon  the  appellant  as  well 
as  upon  the  government.  The  contract  being 
free  from  ambiguity,  no  exposition  is  allowable 
contrary  to  the  express  words  of  the  instrument. 
To  the  same  effect  are : 

Merrill-Ru ckga her  Co.  v.  United  States ,  241 
U.  S.  387 : 

RipTcy  v.  United  States,  223  U.  S.  695; 

United  States  v.  Bartow,  184  U.  S.  123; 

United  States  v.  Gleason,  175  U.  S.  588; 

Chicago,  S.  F.  d*  C.  R.  R .  v.  Price,  138  U.  S. 
185; 

Martinsburg  &  P.  R.  R.  v.  March,  114  U.  S. 
549; 

S  ween  eg  v.  United  States,  109  U.  S.  618. 

Consequently,  since  the  Secretary  both  by  statute 
and  by  contract  has  full  authoritv  and  discretion  in  the 
determining  of  profits  and  the  operation  of  the  power 
plant,  as  heretofore  shown,  it  is  clear  that  the  court  will 
not  and  cannot  inquire  into  the  manner  in  which  he 
exercised  that  discretion  in  the  absence  of  anv  showing 
of  arbitrariness,  capriciousness,  or  bad  faith  in  the  sub¬ 
stantive  action  taken. 

The  same  conclusion  is  required  on  even  another  well 
established  doctrine,  that  of  the  presumption  of  regu¬ 
larity  as  applied  to  the  acts  of  public  officers.  Par¬ 
ticularly  apt  is  the  language  of  the  Supreme  Court  in 
United  States  v.  Chemical  Foundation,  272  U.  S. 
1,14,15: 

*  *  *  The  presumption  of  regularity  sup¬ 
ports  the  official  acts  of  public  officers  and,  in  the 
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absence  of  clear  evidence  to  the  contrary,  courts 
presume  that  they  have  properly  discharged 
their  official  duties.  (.  'on  fiscal  ion  ( 'uses,  20  W all. 
92,  108;  United  States  v.  Page,  137  U.  8.  673, 
679-680;  United  States  v.  Nix,  189  U.  8.  199,  205. 
Under  that  presumption,  it  will  be  taken  that  Mi-. 
Polk  [appointed  by  President  to  act  for  him] 
acted  upon  knowledge  of  the  material  facts.  The 
validity  of  the  reasons  stated  in  the  orders,  or 
the  basis  of  fact  on  which  they  rest,  will  not  be 
reviewed  by  the  courts.  Dakota  Cent.  Tel.  Co. 
v.  South  Dakota,  250  U.  S.  163, 184;  Monongahela 
Bridge  v.  United  States,  216  U.  8. 177, 195;  Mar¬ 
tin  v.  Mott,  12  Wheat.  19.  30.  Of.  Levinson  v. 
United  States,  supra  [258  U.  S.  198],  201. 

It  is  submitted  that  that  holding  is  directly  applicable 
here  where  there  is  no  evidence,  clear  or  otherwise,  of 
irregularity. 

Aside  from  the  cases  cited  by  the  court  in  the  Chemi¬ 
cal  Foundation  case,  supra,  there  is  need  to  cite  only  one 
other  authority,  more  recent  than  that  case:  Klamath 
and  Moadoc  Tribes  of  Indians  v.  United  States,  296 
U.  S.  244,  253. 

C.  Rather  than  showing  arbitrariness,  capriciousness,  or  bad  faith,  the 
record  clearly  shows  that  the  Secretary’s  actions  are  reasonable  and  that 
his  allocation  of  profits  is  in  fact  generous  to  the  appellant 

1.  The  Secretary's  action  in  entering  into  the  contracts  of  1934  and  1935 
with  the  Idaho  Power  Company  and  the  Minidoka  Irrigation  District, 
respectively,  and  his  findings  and  distribution  of  1935  net  profits  were 
reasonable  and  necessary  to  conserve  vitally  needed  irrigation  water  and 
to  provide  vitally  needed  electric  power 

To  inquire  into  the  reasonableness  of  the  Secretary's 
findings  of  net  profits  from  the  Minidoka  Power  Plant 
and  his  action  in  curtailing  the  operation  of  that  plant, 
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it  is  necessary  to  consider  tlie  contracts  of  1934  with  the 
Idaho  Power  Company  and  1935  with  the  Minidoka  Dis¬ 
trict,  on  which  the  findings  were  in  part  predicated,  and 
hlso  the  background  of  those  contracts.  The  principal 
facts  of  importance  are  contained  in  the  trial  court’s 
findings  of  facts  and  many  of  them  have  been  included 
herein  in  the  Statement  of  the  Case,  supra. 

1  It  must  be  recalled  that  the  economy  of  the  entire 
Snake  River  Valley,  including  the  area  of  the  Minidoka 
Project,  is  founded  solely  on  irrigated  agriculture;  that 
irrigation  water  is  vital  to  the  continued  existence  of 
the  population  of  that  entire  area  (R.  179,  274,  275) ; 
that  disastrous  water  shortages,  due  in  large  part  to  the 
failure  to  fill  of  the  American  Falls  Reservoir,  had  oc¬ 
curred  attended  by  heavy  crop  losses  for  the  five-year 
period  from  1931  to  1935,  inclusive  (R.  181, 275, 306, 307, 
310) ;  that  the  only  feasible  means  of  conserving  addi¬ 
tional  water  for  storage  in  the  American  Falls  Reser¬ 
voir  was  by  stopping  the  winter  discharge  of  water 
\Vhieh  was  discharged  and  lost  for  irrigation  uses  solely 
to  operate  the  Minidoka  Power  Plant  to  supply  com¬ 
mercial  demands  during  the  winter  season  (R.  181, 
306)  ;  and  that  by  preventing  that  waste  there  could  be 
stored  enough  water  to  supply  the  irrigation  needs  of 
almost  as  much  land,  already  in  cultivation  and  in  dire 
need  of  water,  as  is  contained  in  the  Burley  Irrigation 
District  (R.  181,  275,  300,  324).  With  that  situation 
before  him,  and  with  the  duty  on  him  under  the  Re¬ 
clamation  Act  to  give  preference  in  the  use  of  water 
to  the  irrigation  needs  of  projects  rather  than  to  the 
production  of  power  for  sale,  the  course  of  action  to 


43 


be  taken  by  the  Secretary  was  not  obscure.5  The  winter 
operation  of  the  Minidoka  Power  Plant  must  be  cur¬ 
tailed  to  the  utilization  of  only  the  amount  of  water 
which  must  in  any  event  be  released  to  meet  rights 
lower  down  on  the  stream. 

It  must  be  borne  in  mind  also  that  there  was  a  demand 
for  power  for  domestic  and  commercial  use  on  the  proj¬ 
ect  which  had  to  be  met,  and  that  power  from  another 
source,  to  implement  the  reduced  output  of  the  Mini¬ 
doka  Plant,  would  have  to  be  provided.  (R.  183,  184, 
188,  249;  defendant's  Exhibits  Nos.  2,  3,  5,  certified  to 
this  court.)  But  the  power  problem,  as  already  shown 
in  the  Statement  of  the  Case,  supra,  was  more  complex 
than  that.  There  had  been  a  steady  increase  in  the 
demand  for  power  for  pumping  irrigation  water  during 
the  summer,  combined  with  a  like  increase  the  year 

5  The  primary  purpose  of  the  Reclamation  Act  is  to  provide 
irrigation  works  to  furnish  water  for  reclamation  of  arid  and 
semiarid  lands.  Act  of  June  17,  1902,  32  Stat.  3SS,  included  in 
Tit.  43,  secs.  371  et  seq.,  U.  S.  C.  See  particularly  sec.  1  of  the 
act  (Sec.  391.  Tit.  43,  U.  S.  C.h  In  the  only  specific  grant  to  the 
Secretary  of  authority  to  dispose,  of  excess  power,  Congress  ex¬ 
pressly  stated  that  “no  lease  shall  he  made  of  such  surplus  power 
or  power  privilege  as  will  impair  the  efficiency  of  the  irrigation 
project."  (Act  of  April  10,  1906,  sec.  5,  34  Stat.  110,  117.  Sec. 
">22.  Tit.  43,  U.  S.  C.)  The  same  policy  of  Congress  still  prevails 
as  to  any  disposition  of  power.  See  Sec.  9  (c)  of  the  Reclama¬ 
tion  Project  Act  of  1939  (last  sentence),  (Act  of  August  4.  1939, 
Public  No.  200,  Chap.  418,  76th  Cong.,  1st  sess.).  Furthermore, 
the  Constitution  and  laws  of  Idaho  provide  that  irrigation  use,  has 
precedence  over  others,  except  domestic  use.  Art.  XV.  Sec.  3, 
Idaho  Const.:  Idaho  Code  Annotated  (1932),  Sec.  17-4117.  As 
has  been  said  by  the  Idaho  Supreme  Court,  “In  this  arid  country 
the  largest  duty  and  the  greatest  use  must  be  had  for  every  inch  of 
water  in  the  interest  of  agriculture  and  home  building."  Van 
Camp  v.  Emery,  13  Idaho  202,  208,  89  Pae.  752,  754. 
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around  in  the  demand  for  power  for  commercial  sale. 
(R.  183;  defendant's  Exhibits  Nos.  2,  3,  5,  certified  to 
this  court.)  By  1935  the  situation  had  become  such 
that,  during  periods  of  the  irrigation  season,  the  Mini¬ 
doka  Plant,  operating  at  full  capacity,  could  barely 
supply  the  demand  for  pumping  power.  (R.  183,  241; 
defendant’s  Exhibits  Nos.  2,  3, 5,  certified  to  this  court.) 
The  commercial  business  was  threatened  with  extinc¬ 
tion  unless  a  large  bloc  of  firm,  dependable,  year-round 
power  could  be  secured  from  another  source  (R.  183. 
184. 188.  249.  250).  Without  that  the  consumers  would 
have  to  look  elsewhere  for  their  power,  which  must  be 

continuously  available  the  rear  around.  Only  the  sea- 
»  *  » 

sonal  and  unprofitable  sale  of  power  for  heating  pur¬ 
poses  could  have  been  met  from  the  Minidoka  Plant 
(R.  183.  184.  245,  246,  250.  251).  Consequently,  the 
Secretary  was  faced  with  the  necessity  of  securing  ade- 
quate  firm  power  to  supplement  the  supply  from  the 

Minidoka  Plant  both  summer  and  winter,  thereby  re- 

* 

taining  a  part  of  the  profitable  commercial  business  for 
that  plant.  Furthermore,  as  the  trial  court  found, 
without  additional  conservation  of  water,  the  capacity 
of  the  Minidoka  Power  Plant  could  not  be  increased 
by  the  installation  of  additional  units  (R.  188,  252, 
257,  264). 

To  meet  the  problems  created  by  the  need  for  further 
conservation  of  irrigation  water  and  the  need  for  a 
dependable  year-round  supply  of  firm  power,  negotia¬ 
tions  were  begun  during  1934  to  secure  a  supply  of 
additional  power,  both  summer  and  winter,  from  the 
Idaho  Power  Company,  which  was  the  only  available 
source  of  supply. 
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For  some  time  prior  to  1934  certain  amounts  of 
power  had  been  secured  for  the  Minidoka  Project  from 
the  Idaho  Power  Company  pursuant  to  the  terms  of 
the  contract  of  April  23,  1929,  between  that  company 
and  the  United  States  (Defendant’s  Exhibit  No.  4, 
certified  to  this  court).  That  contract,  entirely  inade¬ 
quate  to  meet  the  increased  needs  for  firm  power  on 
the  project,  was  due  to  expire  by  its  own  terms  on 
October  1,  1938.  Furthermore,  the  contract  of  April 
10,  1930,  whereby  the  Idaho  Power  Company  received 
certain  power  from  the  Government's  Black  Canyon 
Power  Plant,  was  due  to  expire  on  October  15,  1936 
(Plaintiff's  Exhibit  No.  6.  certified  to  this  court). 
There  was  obviouslv  no  assurance  that  the  Idaho  Power 
Company  would  have  been  willing  to  renew  the  terms 
of  those  contracts,  even  had  they  been  adequate  to  meet 
the  newly  developed  situation,  either  separately  or 
together.  It  was  necessary  that  the  company  be  ready 
to  deliver  large  amounts  of  firm  power  on  demand  and 

be  readv  also  to  furnish  needed  stand-bv  or  “break- 
•  •> 

down”  service.  The  negotiations  resulted  in  the  con¬ 
tract  of  October  1,  1934,  whereby  the  Idaho  Power 
Company  became  obligated  to  deliver  the  needed  firm 
power,  and  more  power  than  it  had  previously  been 
obligated  to  deliver  (Defendant’s  Exhibit  No.  10,  certi¬ 
fied  to  this  Court). 

By  thus  assuring  an  adequate  supply  of  power  from 
the  Idaho  Power  Company  during  the  winter,  it  became 
possible  to  reduce  the  operation  of  the  Minidoka  Power 
Plant  during  that  season  so  that  the  water,  other  than 
that  which  must  be  let  down  stream  in  any  event  to  fill 
domestic  and  stock  needs  below  the  reservoirs,  could  be 
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stored  and  conserved  in  the  American  Falls  Reservoir. 
It  should  be  noted,  furthermore,  that  the  water  so  con¬ 
served  becomes  available  later  for  use  in  the  Minidoka 
Power  Plant  when  the  water  is  released  for  irrigation 
uses.  Hence  the  water  conserved  during  the  winter 
may  be  used  for  the  production  of  additional  power 
dtiring  the  summer  at  which  time  there  is  imperative 
need  for  irrigation  pumping  power  (R.  182,  183,  188, 
189,  251,  311;  defendant’s  Exhibits  Nos.  2,  3,  and  5, 
certified  to  this  court). 

Of  the  several  considerations  flowing  to  the  Idaho 
Power  Company  in  the  contract  of  October  1,  1934,  an 
important  one  is  the  continuation  of  the  Government’s 
obligation  to  supply  to  that  company  power  from  the 
Black  Canyon  Power  Plant  (not  a  part  of  the  Minidoka 
Project  but  located  in  the  western  portion  of  the  State 
of  Idaho)  which  at  that  time  was  being  delivered  under 
the  contract  of  April  10,  1930.  which  would  otherwise 
have  expired  on  October  15,  1936.  The  facts  proved  in 
this  case  show,  and  there  is  no  controversy  over  the 
correctness  of  this  fact,  that  the  Idaho  Power  Company 
was  in  very  real  need  of  the  Black  Canyon  power  as  an 
additional  source  of  supply  for  the  western  portion  of 
its  system  in  which  it  has  a  deficiency  of  power  (R.  187, 
268). 

i  It  becomes  obvious,  therefore,  that  the  contract  of 

1934  between  the  United  States  and  the  Idaho  Power 
Company  was  eminently  reasonable  and  necessary  to 
conserve  vitally  needed  irrigation  water  and  provide 
essential  electric  power. 

Equally  reasonable  and  necessary  was  the  contract  of 

1935  with  the  Minidoka  Irrigation  District.  (Defend- 
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ant’s  Exhibit  No.  11,  certified  to  this  court.)  Pursuant 
to  a  provision  contained  in  the  Interior  Department 
Appropriation  Act  for  fiscal  year  1930  (act  of  March  4, 
1929, 45  Stat.  1562  at  1590)  the  Secretary  of  the  Interior 
is  required  to  realize  from  the  sale  of  power  produced 
at  the  Black  Canyon  Power  Plant  net  revenues  adequate 
to  repay  to  the  reclamation  fund  the  cost  of  the  Dead 
Wood  Reservoir,  the  cost  of  the  Black  Canyon  Power 
Plant  and  Power  Svstem  and  one-half  the  cost  of  the 
Black  Canyon  Dam.  In  order  to  meet  that  requirement 
and  to  establish  a  reasonable  charge  for  the  use  of  the 
Black  Canyon  Power  Plant  and  related  works  in  pro¬ 
viding  power  to  the  Idaho  Power  Company  as  a  consid¬ 
eration  for  its  delivery  of  power  to  the  Minidoka 
Project,  it  was  determined  that  $50,000  per  year  should 
be  realized  from  the  disposition  of  the  power  contracted 

to  be  delivered  from  the  Black  Canvon  Plant  to  the 

* 

Company  (defendant’s  Exhibit  No.  7,  certified  to  this 
court ;  R.  108, 109).  In  order  to  realize  that  $50,000  for 
crediting  to  the  Black  Canyon  Power  Plant,  and  to 
guarantee  its  availability  annually,  the  Secretary  of  the 
Interior  entered  into  the  contract  of  January  1,  1935, 
with  the  Minidoka  Irrigation  District.  In  that  con¬ 
tract  the  district  undertook  to  guarantee  the  $50,000 
per  annum  and,  in  consideration,  secured  the  right  to 
have  sold  for  its  account  on  the  Minidoka  District  and 
in  the  town  of  Minidoka  certain  amounts  of  power 
which  in  no  instance  could  exceed  the  amounts  received 
on  the  project  from  the  Idaho  Power  Company  under 
the  contract  of  October  1, 1934. 

We  submit  that  the  reasonableness  of  this  contract 
with  the  Minidoka  Irrigation  District  is  readily  appar- 
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cut.  The  Government  needed  the  $50,000  per  annum 
for  the  required  repayment  of  the  cost  of  the  Black  Can¬ 
yon  Power  Plant,  the  Dead  Wood  Reservoir,  and  in 
part,  the  Black  Canyon  Dam  as  consideration  for  the 
disposition  of  large  amounts  of  power  from  the  Black 
Canvon  Plant  under  the  contract  of  October  1.  1934, 
with  the  Idaho  Power  Company.  The  securing  of  that 
$50,000  per  annum  clearly,  then,  is  an  integral  part  of 
the  necessary  plan  for  the  conservation  of  water  and 
securing  of  additional  firm  ’power  on  the  Minidoka 
Project.  Furthermore,  the  power  sold  haom  the  Mini¬ 
doka  District  was  directly  attributable  to  the  Idaho 
Power  Company  and  indirectly  attributable  to  the 
Black  Canyon  Power  Plant,  being  in  no  way  attribut¬ 
able  to  the  Minidoka  Power  Plant. 

2.  The  appellant  has  no  interest  in  and  no  right  to  receive  profits  from  the 
operation  of  any  power  plant  other  than  the  Minidoka  Power  Plant 

i  As  will  be  hereafter  shown  more  fully 0  the  appellants 
rights  to  be  credited  with  profits  stem  solely  from  its 
contract  of  March  15,  1926.  Article  8  (a)  of  that  con¬ 
tract  specifically  states  that  the  Secretary  shall  annu¬ 
ally  announce  and  determine  “the  net  profits  realized 
from  the  various  sources  named  in  subsections  I  and 
J  of  section  4  of  the  act  of  December  5, 1924”  (43  Stat. 
703,  secs.  501,  526,  Tit.  43,  U.  S.  C.).  Those  subsections 
provide  only  for  the  distribution  of  “net  profits,  as 
determined  by  the  Secretary,  derived  from  the  opera¬ 
tion  of  project  power  plants.”  [Italics  added.]  No 
other  power  plants  are  mentioned.  Furthermore,  it 
was  expressly  recognized  in  the  decree  entered  in  the 
case  of  Burley  Irrigation  District  v.  Wilbur  (Equity 

r  See  pp.  117-124,  inc..  infra. 
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No.  50636,  Supreme  Court  of  the  Dist.  of  Col.,  aff’d 
58  F.  (2d)  871,  61  App.  D.  C.  145)  that  the  only  rights 
of  the  Bui-ley  District  to  credits  from  power  profits 
i  were  in  connection  with  the  profits  derived  from  the 
Minidoka  Power  Plant.  The  decree  stated  “*  *  * 
i  the  respective  shares  of  the  aforesaid  districts  [the 
1  Burley  and  Minidoka  Districts]  in  and  to  profits 
*  *  *  derived  from  the  sale  *  *  *  of  the  elec¬ 

trical  energy  generated  at  the  aforesaid  power  plant 
[the  Minidoka  Power  Plant  I  *  *  *  are  in  the  pro¬ 
portion  of  4.4  percent  to  the  Minidoka  District  and  95.6 
i  to  the  Burley  Irrigation  District”  (plaintiff’s  Exhibit 
No.  1,  p.  173,  certified  to  this  court).  [Italics  added.] 
It  is  also  significant  that  the  appellant  points  to  no  right 
to  credits  from  any  power  plant  other  than  the  Mini- 
I  doka  Plant.  We  submit,  therefore,  that  the  appellant 
i  has  no  claim  to  profits  produced  by  power  generated 
elsewhere  than  at  the  Minidoka  Power  Plant. 

A  simple  example  will  be  illustrative  of  the  situation. 
Suppose  the  Secretary,  to  meet  a  demand  on  the  project 
|  for  more  power  than  could  be  produced  by  use  of  the 
full  capacity  of  the  Minidoka  Power  Plant,  had  entered 
into  a  contract  with  the  Idaho  Power  Company  (the  only 
available  source  of  supply)  to  furnish  certain  amounts 
of  additional  power,  the  company  to  receive,  perhaps 
among  other  considerations,  the  entire  net  profits  from 
the  sale  of  that  additional  power  on  the  project. 
Could  the  appellant  contend  that  it  had  any  interest  in 
those  profits  or  in  the  payments  made  to  the  company  ? 
i  The  answer  is  obvious.  The  appellant  clearly  has  no 
;  interest  in  the  power  brought  in  from  another  source, 
in  the  revenue  received  from  it  or  in  the  price  paid  for 


50 


it.  And  that  is  precisely  the  basic  situation  here. 
The  power  is  brought  to  the  project  from  another  source 
to  meet  a  very  real  demand  which  cannot  be  supplied 
from  the  project  plant.  The  appellant  has  no  interest 
in  that  power,  its  revenue  or  its  cost,  and  no  interest, 
then,  in  the  $50,000  to  be  credited  to  the  Black  Canyon 
Plant  or  to  any  excess  profits  from  the  sale  of  the 
outside  power. 

The  only  contention  left  open  to  the  appellant,  con¬ 
cerning  the  example  which  has  just  been  given,  is  that 
part  of  the  need  for  outside  power  resulted  from  the 
Secretary’s  voluntary  action  in  restricting  operation  of 
the  project  plant  during  the  nonirrigation  season.  But 
'such  a  contention  is  fruitless  even  if  we  assume  that  the 
court  could  properly  break  the  transaction  down  to 
attribute  a  value  to  part  of  the  consideration  furnished 
by  the  company,  i.  e.,  the  promise  to  supply  and  the  sup¬ 
plying  of  the  power  necessary  to  meet  that  part  of  the 
need  for  power  which  resulted  from  the  Secretary’s 
action.  AVe  have  already  demonstrated  that  the  Secre- 
tarv  had  discretion,  both  bv  law  and  bv  contract  with 
the  appellant,  to  control  and  restrict  the  operation  of 
the  plant  and  that  his  exercise  of  that  discretion  is  rea¬ 
sonable.  Furthermore,  as  already  pointed  out,  appel¬ 
lant  admits  the  Secretary’s  discretion  in  that  regard 
(appellant's  brief,  pp.  50,  51). 

In  conclusion,  then,  since  the  contracts  were  reason¬ 
able  to  meet  the  needs  of  the  project,  since  the  Secre¬ 
tary's  findings  as  to  the  crediting  of  profits  from  the 
sale  of  the  outside  power  were  made  pursuant  to  those 
contracts,  and  since  the  appellant  has  no  interest  in 
those  profits,  it  follows  that  the  actions  oij  the  Secretary, 
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of  which  complaint  is  made,  were  reasonable  and  were 
not  arbitrary,  capricious,  or  made  in  bad  faith. 

3.  There  is  no  sham  or  subterfuge  in  the  Secretary's  crediting  of  $50,000 
annually  to  the  Black  Canyon  Poicer  Plant  and  that  credit  does  not 
constitute  a  gratuity 

The  appellant  strenuously  contends  (appellant’s 
brief,  p.  54,  et  sseq.)  that  the  crediting  of  $50,000  an¬ 
nually  to  the  Black  Canvon  Power  Plant  is  a  sham  and 
*  * 

a  subterfuge.  The  trial  court  specifically  found,  how¬ 
ever,  that  there  was  no  sham  or  subterfuge  in  the 
making  of  the  contractual  arrangements  now  under 
attack  by  the  appellant  (R.  191).  The  appellant’s 
contention  is  in  reliance  primarily  on  the  fact  that 
under  the  1930  contract  the  Idaho  Power  Company 
received  the  Black  Canyon  power  for  a  stated  sum  and 

that,  since  the  1930  contract  is  continued  bv  the  1934 

•  +> 

contract,  the  United  States  still  receives  that  same  sum. 
Appellant  does  not  purport,  however,  to  examine  the 
fundamental  premise  of  its  argument,  which  must  be 
that  the  money  agreed  to  be  paid  by  the  Idaho  Power 
Company  is  adequate  compensation  for  the  power  re¬ 
ceived  from  the  Black  Canyon  Plant.  Apparently  ap¬ 
pellant’s  contention  is  that  if  that  sum  were  the  only 
sum  formerly  received  it  must  be  assumed  to  constitute 
reasonable  compensation.  There  is,  of  course,  no 
predicate  in  the  record  or  in  reason  for  such  a 
suggestion. 

An  examination  of  Articles  20  and  22  of  the  1930 
contract  for  delivery  of  power  to  the  Idaho  Power  Com¬ 
pany  from  the  Black  Canyon  Plant  (plaintiff’s  Exhibit 
No.  6,  certified  to  this  court)  shows  clearly  that  the  $600 
per  month  wbjich  the  Idaho  Power  Company  agreed  to 


pay  was  solely  an  operation  and  maintenance  charge 
flowing  from  the  agreement  to  operate  the  plant  at  the 
request  of  the  Idaho  Power  Company  during  the  winter 
season.  It  appears  clearly  that  the  $600  monthly  pay¬ 
ment  is  not  a  payment  for  the  power  but  is  merely  a 
reimbursement  to  the  United  States  for  the  cost  of 
operation  of  the  plant  for  a  period  during  which  it 
otherwise  might  not  be  operated.  From  an  examina¬ 
tion  of  the  entire  contract  it  is  apparent  that  the  con¬ 
sideration  for  the  power  furnished  to  the  Idaho  Power 
Company  lies  in  large  part  in  agreements  by  the  com¬ 
pany  to  furnish  certain  services  and  certain  power  for 
use  on  the  Government  projects  (which  do  not  include 
the  Minidoka  Project).  The  appellant  has  made  no 
showing  whatsoever  that  the  services  required  of  the 
Idaho  Power  Company  in  1934  were  commensurate 
with  the  services  required  of  that  company  in  1930  when 
the  contract  was  originally  executed.  Indeed,  the  ap¬ 
pellant  makes  no  showing  at  all  as  to  the  value  of  those 
services  at  any  time.  Obviously,  then,  there  is  no 
showing,  that  in  1934,  conditions  existed  which  had  been 
anticipated  when  the  contract  of  1930  was  consum¬ 
mated  in  advance  of  operation  of  the  project  of  which 
the  Black  Canyon  Power  Plant  is  a  part.  Equally 
obviously,  there  is  no  showing  that  in  1934  existing  and 
anticipated  conditions  were  such  that  other  power 
revenues  were  as  much  as  were  anticipated  in  1930  or 
that  the  services  performed  under  the  1930  contract  by 
the  Idaho  Power  Company  were  of  as  much  monetary 
value  to  the  Government. 

1  The  fact  that  power  had  been  secured  from  the  Idaho 
Power  Company  under  the  'BMP  contractldoes,not  mean 

fan  6LL*£uf 
^  ^£4 £ 4 

i  fcr-vo^  %  '’*£4 


53 


that  the  1934  contract  was  a  sham.  The  SW  contract 
would,  by  its  own  terms,  have  expired  on  JCfH.iWiri.IQMC  M  >, 
Exhibit  Sot  TT,lm<c1f .  certified  to  this 
!  court.)  Moreover,  the  Government  was  contemplating 
tlie  installation  of  a  power  plant  at  American  Falls 
which  would  have  been  competitive  to  the  Company’s 
plant  there  and  which  would  have  used  water  then  being 


used  by  the  Company.  In  addition,  greater  amounts  of 
power  were  needed  on  the  Minidoka  Project  than  were 
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being  furnished  under  the  JUMP '  contract.  Since  the 
Idaho  Power  Company  needed  power,  especially 
winter  power  (R.  187,  finding  35  (3)),  there  was  no 
assurance  that  the  Idaho  Power  Company  would  have 
been  willing  to  continue  to  deliver  power  merelv  on  the 
terms  of  the  contract.  On  the  contrarv,  in  order 


to  secure  the  increased  amounts  of  power  which  the 
Idaho  Power  Company  undertook  to  deliver  under  the 
1934  contract,  the  United  States  had  to  offer  various 
inducements  to  the  Idaho  Power  Company,  including 
not  only  the  extension  for  25  years  of  the  contract  con¬ 
cerning  the  power  from  the  Black  Canyon  Plant,  but 
also  agreements  by  the  United  States  to  refrain  from 
building  a  power  plant  at  American  Falls  and  to  permit 
the  Company  to  use  for  power  generation  all  the  water 
going  over  American  Falls.  The  1934  contract  was  thus 
substantially  different  from  the  SWB-contract  (R.  191). 
Obviously,  the  fact  that  power  had  been  delivered  under 
the  30  contract  is  no  basis  for  assuming  that  the  Com¬ 
pany  would  have  continued  to  deliver  power  to  the  Mini¬ 
doka  Project  without  receiving  the  Black  Canyon  power 
and  having  the  1930  contract  extended  for  25  years. 
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Id  the  further  support  of  its  contention  that  a  sham 
or  subterfuge  exists,  the  appellant  relies  on  three  other, 
though  related,  points: 

!  1.  The  October  1,  1934.  contract  does  not  refer  to 
an  exchange  of  power. 

2.  If  the  power  delivered  by  the  Idaho  Power  Com¬ 
pany  to  the  Minidoka  Project  was  the  consideration  for 
the  Black  Canyon  power,  then  the  United  States  re¬ 
ceived  no  consideration  for  all  the  other  benefits  it 
conferred  upon  the  Idaho  Power  Company. 

3.  The  Idaho  Power  Company  in  1935  paid  $3,600 
for  25,000,000  kilowatt-hours  of  Black  Canyon  power, 
whereas  the  Burley  District  pays  $50,000  for  9,700,000 
kilowatt-hours. 

Each  of  the  above  points  is  either  fallacious  or  imma¬ 
terial.  But  first  it  should  be  noted  that  the  trial  court 
specifically  found  that  the  present  arrangement  effects 
the  delivery  of  Idaho  Power  Company  power  in  ex¬ 
change  for  the  Black  Canyon  power  and  the  other 
considerations  enumerated  (R.  182).  The  court  found 
that  the  power  from  the  Black  Canyon  Plant  enters  the 
Idaho  Power  Company  system  at  Emmett,  Idaho,  “and 
from  that  point  is  transmitted  either  direct  or  by  the 
displacement  method*’  to  the  Minidoka  Project  (R. 
187).  These  findings  were  based  upon  adequate  and 
competent  evidence,  including  not  only  the  contract  of 
October  1,  1934  (Defendant’s  Exhibit  No.  10,  certified 
to  this  court),  but  also  direct  testimony  by  the  president 
of  the  Idaho  Power  Company  and  a  competent  electrical 
engineer  familiar  with  the  project  (R.  255,  267).  No 
contradictory  testimony  was  shown  by  the  appellant. 
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Whether  or  not  the  1934  contract  makes  any  refer¬ 
ence  to  “an  exchange  of  power"  is  immaterial  if  there 
is  in  fact  such  an  exchange.  But  the  1934  contract, 
providing  for  the  delivery  of  power  to  the  Minidoka 
Project,  specifically  and  expressly  states  that  “the 
Company  has  proposed  to  furnish  power  from  its 
present  facilities  to  be  utilized  in  connection  with  the 
use  of  the  present  facilities  of  the  United  States  at 
Minidoka,  Black  Canyon,  and  Diversion  in  such  way  as 
will  effect  a  conservation  of  water  in  said  [American 
Falls]  reservoir  for  storage  and  irrigation  purposes" 
(R.  73).  In  addition,  it  is  expressly  declared  in  the 
1934  contract  that  “concurrently  with  this  agreement 
*  *  *  United  States  shall  deliver  to  the  Com¬ 
pany  *  *  *  all  the  Black  Canyon  power  and 

energy  available  in  excess  of  that  power  and  energy 
now  specifically  reserved"  (R.  76). 

The  appellant's  second  additional  point  borders  on 
absurdity.  Even  if  it  were  true,  as  the  appellant  argues, 
that  the  United  States  made  a  bad  bargain,  that  neither 
proves  that  the  Secretary  indulged  in  a  subterfuge  nor 
does  it  invalidate  the  contract.  It  is  an  elementary 
proposition  of  contract  law  that  one  consideration  will 
support  any  number  of  counter  promises  on  the  other 
side.  1  Williston  on  Contracts,  Sec.  137A  (Rev.  Ed. 
1936)  ;  1  Restatement  of  the  Law  of  Contracts,  See.  83 
(1932).  Clearly,  the  Company's  undertaking  to  fur¬ 
nish  increased  amounts  of  power  is  sufficient  considera¬ 
tion  for  every  promise  or  consideration  given  it  by  the 
United  States.  The  fact  that  other  considerations  were 
given  to  secure  the  company's  obligation  to  furnish  the 
power  obviously  does  not  mean  that  there  was  not  an 


exchange  of  power.  Among  other  things,  it  must  be 
remembered  that  the  use  of  the  company’s  transmis¬ 
sion  lines  was  involved,  for  which  no  specific  compensa¬ 
tion  was  stated  and  that  the  company,  having  a  winter 
shortage  of  power  (R.  187,  268)  may  have  required 
additional  considerations  to  induce  it  to  agree  to  deliver 
power  miles  away  at  the  Minidoka  Project,  rather  than 
merely  to  take  and  pay  for,  in  another  manner,  the 
power  it  needed  from  the  Black  Canyon  Plant. 

The  appellant’s  point  that  the  Idaho  Power  Com¬ 
pany  pays  $3,600  for  25,000,000  kilowatt-hours  whereas 
the  appellant  pays  $50,000  for  9,700,000  kilowatt-hours 
is  utterly  confused.  (See  appellant’s  brief,  p.  59.)  It 
disregards  the  fact  that  the  sums  paid  by  the  Company 
under  the  1930  contract  were  by  no  means  the  major, 
but  only  a  relatively  minor  consideration  for  the  power 
furnished  it  from  the  Black  Canyon  Plant;  it  disre¬ 
gards  the  finding  of  the  court  that  the  power  delivered 
by  the  Idaho  Power  Company  to  the  Minidoka  Project 
was  firm  power  whereas  the  power  which  the  Company 
received  from  the  Minidoka  Plant  was  dump  power 
usable  only  for  heating  purposes  and  consequently  far 
less  valuable  (R.  183, 184, 192,  245,  246,  251).  Further¬ 
more,  there  is  no  shown  or  known  basis  for  assuming 
that  the  Burley  Irrigation  District  will  or  does  have  to 
“pay”  $50,000  or  any  other  sum  for  power,  either  di¬ 
rectly  or  indirectly.  Lastly,  the  premise  of  the  appel¬ 
lant  assumes  that  the  Burley  Irrigation  District  is 
entitled  to  this  money.  But  this  is  one  of  the  very 
questions  now  in  issue. 


The  appellant’s  contention  that  the  credit  of  $50,000 
to  the  Black  Canyon  Power  Plant  is  a  sham  is,  there- 
i  fore,  clearly  without  foundation, 
i  Equally  without  foundation  is  the  appellant’s  related 
contention  (appellant's  brief,  p.  60)  that  the  Secretary 
is  violating  the  rights  of  the  Burley  Irrigation  District 
in  order  to  provide  a  gratuity  for  the  Black  Canyon 
Project.  First,  the  appellant  does  not  allege  nor  has 
it  produced  any  evidence  that  the  sum  of  $50,000  is 
i  either  an  excessive  or  unnecessary  amount  to  pay  for 
the  powcM*  developed  at  Black  (’any on.  Hence,  the 
i  Secretary’s  finding  (R.  109;  defendant’s  Exhibit  No.  7, 
certified  to  this  court)  that  $50,000  is  the  necessary 
and  reasonable  charge  for  the  Black  Canyon  power 
must  be  presumed  correct.  United  States  v.  Chemical 
Foundation,  272  U.  S.  1,  14,  15  (1926) ;  Klamath  and 
Moadoc  Tribes  of  Indians  v.  United  States,  296  U.  S. 
244,  253.  Second,  the  decision  of  I  ekes  v.  Fox,  300 
i  U.  S.  82,  cited  by  the  appellant  as  authority  for  this 
contention  is  entirely  inapplicable  to  the  present  case. 
The  Fox  case  was  argued  before  the  Supreme  Court 
on  a  motion  to  dismiss  in  which  the  merits  of  the 
controversy  were  not  involved.  The  bill  alleged  that 
a  reservoir  was  constructed  for  irrigation  of  lands  in 
the  Kittitas  Irrigation  District  and  other  lands  and 
in  order  to  raise  the  necessary  sum  of  $1,000,000  an 
i  order  was  issued  exacting  a  specified  rental  charge 
!  for  additional  water  to  be  collected  in  addition  to 
I  the  construction  charges  payable  bv  the  entrvmen  of 
the  Sunnyside  Division  of  the  Yakima  Project.  The 
sole  issue  before  the  Supreme  Court  was,  as  stated  by 
!  Justice  Sutherland,  “ whether  the  United  States  is  an 
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indispensable  party  defendant.”  The  Court's  decision 
was  merely  that  the  United  States  was  not  an  indispen- 
!  sable  party.  The  action  is  now  pending,  there  not  yet 
having  been  a  trial  on  the  merits. 

The  facts  in  this  present  case  are  entirely  different 
from  the  facts  as  alleged  by  the  entrymen  in  the  Fox 
case.  The  Burley  Irrigation  District  is  not  being  re¬ 
quired  to  pay  additional  charges.  Furthermore,  the 
contractual  arrangement  does  not  constitute  an  attempt 
to  confer  a  gratuity  on  the  Black  Canyon  Project  since 
a  large  amount  of  firm  power  is  being  delivered  to  the 
Minidoka  Project  in  exchange*  for  the  Black  Canyon 
power.  The  Black  Canyon  surplus  power  is  being  sold 
i  to  outsiders  (the  Idaho  Power  Company  and  the  Mini¬ 
doka  Project)  in  a  manner  similar  to  the  sale  of  power 
to  individual  commercial  consumers.  This  power,  to 
which  the  Burley  District  can  assert  no  claim,  is  of 
i  direct  benefit  to  tin*  Minidoka  Project  since  it  provides 
firm  power  necessary  to  supplement  the  power  gener¬ 
ated  at  the  Minidoka  Plant  which,  bv  itself,  would  not 
be  usable  except  for  heating  purposes.  Obviously,  the 
i  Fo.r  case,  a  decision  on  vitally  different  alleged  facts 
and  decided  on  a  purely  jurisdictional  point,  is  not  rele¬ 
vant  in  any  way  to  this  point. 

Lastly,  the  Burley  Irrigation  District  cannot  ques- 
i  tion  the  right  of  the  United  States  to  sell  the  power 
generated  at  the  Black  Canyon  Power  Plant.  The 
credit  of  $50,000  is  not  a  gratuity  but  is  the  reasonable 
charge  made  for  the  sale  of  power  generated  at  the 
I  Black  ('any on  Power  Plant.  Whether  such  sale  is  to 
the  Gem  Irrigation  District  (see  articles  3  and  4  of  the 
i  1930  contract  with  Idaho  Power  Company),  or  to  pri- 


59 


vate  consumers,  or  to  the  Idaho  Power  Company  for 
its  own  use  or  on  an  exchange  basis  for  delivery  of 
power  to  the  Minidoka  Project  is  wholly  immaterial 
insofar  as  the  Burley  Irrigation  District  is  concerned. 

In  those  circumstances  appellant’s  contention  that 
there  was  no  need  in  1934  and  1935  for  crediting  $50,- 
000  per  annum  to  the  Black  Canyon  Power  Plant  is 
clearly  fallacious.  Appellee  determined  that  $50,000 
was  necessary  and  the  regularity  and  propriety  of  his 
action  will  not  be  inquired  into  by  the  court. 

The  Secretary  acted  strictlv  in  conformity  with  the 
•/  * 

requirements  of  the  1934  and  1935  contracts  with  the 
Idaho  Power  Company  and  the  Minidoka  District,  re¬ 
spectively,  in  excluding,  from  the  power  profits  of  the 
Minidoka  Power  Plant  for  1935,  the  profits  from  the 
sale  of  power  received  from  the  sale  in  the  district  and 
town  of  Minidoka  of  power  delivered  by  the  Idaho 
Power  Company.7  The  reasonableness  of  his  action  in 
doing  so  clearly  flows  from  the  reasonableness  of  and 
necessity  for  those  two  contracts. 

4.  The  Secretary’s  findings  and  distribution  of  profits  for  1935  are  actually 

generous  to  the  appellant 

The  findings  and  distribution  of  net  profit  for  the 
year  1935,  which  the  appellant  seeks  to  enjoin,  are  in 
fact  more  generous  to  the  appellant  than  they  need  be. 

In  making  his  computation  of  profits  the  Secretary 
made  no  deduction  from  gross  revenue  for  depreciation 
on  the  power  plant  or  for  interest  to  the  United  States 
on  its  moneys  expended  on  the  commercial  power  facili¬ 
ties  and  as  yet  not  returned  to  the  Reclamation  Fund- 


See  footnote  •>,  supra. 
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(R.  192,  286.)  It  is  common  knowledge  that,  in  the 
application  of  approved  accounting  methods,  deduc¬ 
tions  for  both  those  purposes  may  appropriately  be 
made  in  determining  net  profits.  Furthermore,  the  ap¬ 
pellant  alludes  to  no  provision  of  the  Reclamation  Act, 
its  supplements  or  amendments,  and  there  is  no  provi¬ 
sion  requiring  that  such  deductions  be  not  made  or 
indicating  that  they  should  not  be  made.s 

Furthermore,  it  has  already  been  shown  that  the 
power  received  from  the  Idaho  Power  Company  is  the 
mainstay  of  the  profitable  commercial  power  business 
on  the  project,  and  that  without  that  or  a  similar  out¬ 
side  source  of  dependable  firm  power  there  would  have 
been  substantially  no  power  profits  for  distribution  (R. 
192.  250).  The  Secretary  could  equitably  have  credited 
the  major  portion  of  the  receipts  from  the  sale  of  power 
in  the  profitable  commercial  market,  not  to  the  Minidoka 
Power  Plant,  but  to  the  major  factor  in  producing  such 
receipts,  namely,  the  power  received  from  the  Idaho 
Power  Company  in  exchange  for  the  power  from  the 
Black  Canyon  Power  Plant  (R.  192,  193,  250).  Never¬ 


theless,  the  Secretary  found  $66,744.26  of  power  profits 


to  have  been  derived  from  operation  of  the  Minidoka 


Plant. 


‘It  is  interesting  to  note  that  in  the  Reclamation  Project  Act 
of  15)39  the  Secretary  is  required,  in  any  sale  of  electric  power  or 
lease  of  power  privilege,  to  fix  the  rates  at  such  a  level  that  they 
will  produce  for  the  benefit  of  the  Government  ‘‘interest  on  an 
appropriate  share  of  rite  construction  investment  at  not  less  than 
3  per  centum  per  annum’*  (Sec.  9  (c)  of  the  act  of  August  -1, 
1939,  Pub.  Xo.  200,  Chap.  41S.  70th  Cong.,  1st  sess.). 
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D.  The  action  taken  by  the  Secretary  does  not  interfere  with  or  affect  any 
property  rights,  equitable  or  otherwise,  belonging  to  the  appellant 

7.  All  property  rights,  legal  and  equitable,  in  the  Minidoka  Dam,  the  power 
plant,  all  other  “ reserved  works,"  the  water  decreed  for  power  purposes, 
and  the  electric  energy  produced  by  the  Minidoka  Plant  are  vested  in  the 
United  States 

The  appellant  devotes  a  large  part  of  its  argument 
to,  and  places  great  reliance  on,  the  proposition  that  it 
has  a  property  right,  an  equitable  right  or  beneficial 
ownership,  in  the  Minidoka  Dam,  the  Minidoka  Power 
Plant,  the  decreed  right  to  2,700  second-feet  of  water 
for  power  development  and  the  electric  energy  produced 
at  the  plant.  That  point  appears  to  be  urged  to  sup¬ 
port  two  contentions:  (1)  that  the  Secretary  is  without 
authority  to  exercise  any  discretion  in  this  matter  since 
to  do  so  would  interfere  with  appellant’s  property 
rights;  and  (2)  that  a  trust  will  be  imposed  on  the 
profits  collected  from  sale  of  the  outside  power  in  the 
district  and  town  of  Minidoka,  which  profits  are  now  in 
the  hands  of  the  Secretary,9  allegedly  by  the  taking  of 
appellant’s  property  rights  for  which  compensation 
should  be  but  has  not  been  paid. 

9  The  assertions  which  the  appellant  makes  throughout  its  brief 
(appellant's  brief,  pp.  48. 51, 61 )  that  the  Secretary  is  in  possession 
of  any  fund  or  any  moneys  are  erroneous.  Section  5  of  the 
Reclamation  Act  of  June  17.  1902  (32  Stilt.  388.  389.  secs.  392.  476. 
Tit.  43,  U.  S.  0.)  provides:  ‘‘The  annual  installments  shall  be  paid 
to  t lie  receiver  of  the  local  land  office  of  the  district  in  which  the 
land  is  situated.  *  *  *  All  moneys  received  from  the  above 
sources  shall  be  paid  into  the  reclamation  fund.”  A  later  statute 
substituted  the  fiscal  agent  of  the  United  States  as  the  collecting 
agent,  instead  of  the  receiver  of  the  local  land  office:  but  the  re¬ 
quirement  that  all  moneys  so  collected  shall  be  paid  into  the  recla¬ 
mation  fund,  which  is  a  special  fund  in  the  Treasury  of  the  United 
Suites,  has  never  been  changed  and  is  now  and  since  enactment 
always  has  been  in  full  force  and  effect.  Furthermore,  section  5 
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Those  contentions  must  fail  because  the  very  premise 

on  which  thev  are  built  is  without  foundation.  The 

appellant  has  no  property  rights,  legal  or  equitable, 

which  are  in  anv  wav  affected  bv  the  action  of  the 

»  •  • 

Secretary. 


a.  The  Congress  In  in  proridcd  Hmt  hut  h  possession  mut  title  to  the  ilnw 
mill  i nurer  plant  shall  remain  in  the  United  States 


Section  (>  of  the  act  of  June  17,  1902.  provides  that 
‘‘The  title  to  and  the  management  and  operation  of  the 
reservoirs  and  the  works  necessary  for  their  protection 
and  operation  shall  remain  in  the  Government  until 
otherwise'  provided  by  Congress"  (32  Stat.  388,  389. 
sec.  498.  Tit.  43.  U.  S.  <\). 


The  trial  court  found  in  this  case*,  on  the  uncontro¬ 
verted  evidence,  that  the  power  plant  is  an  integral 
part  of  the  dam,  which  creates  the  reservoir  known 
as  Lake  Walcott,  and  that  the  penstocks  through  which 
water  is  carried  for  the  generation  of  power  in  the 
power  plant  are  part  of  the  outlet  works  of  the  reser¬ 
voir  (R.  17b,  240.  270).  There  can  be  no  doubt,  there¬ 
fore,  that  not  only  the  dam  but  also  the  power  plant 
are  works  necessary  for  the  protection  and  operation 
i  of  the  reservoir  within  the  meaning  of  the  statute,  and 


of  the  act  of  April  16.1906  (34  Stat.  116.  sec.  5*2*2.  Tit.  43.  U.  S.  C.), 
under  which  leases  of  surplus  power  and  power  privileges  were 
made  prior  to  the  adoption  of  the  Reclamation  Project  Act  of 
1939  (act  of  August  4,  1939,  Public  No.  ‘260.  ch.  41S,  76th  Cong., 
!  1st  sess.).  expressly  provided  that  “the  moneys  derived  from  such 
leases  shall  Ik*  covered  into  the  reclamation  fund/'  Such  moneys 
are  promptly  turned  into  the  Treasury  by  the  fiscal  agents  who 
collect  them.  They  are  not  now  and  never  have  been  in  the  hands 
of  the  Secretary.  Thev  can  Ik*  taken  out  of  the  Treasury  and  used 
only  when  appropriated  by  act  of  Congress. 
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that  both  the  title  to  and  the  operation  of  the  dam  and 
reservoir  are  therefore  reserved  to  the  United  States 
until  otherwise  provided  by  Congress.  Appellant  fails 
entirely  to  point  out  any  provision  made  by  Congress 
in  any  statute  which  constitutes  a  relaxation  of  the 
reservation  made  in  section  6  of  the  act  of  June  17, 
1902,  supra.  There  is  no  such  statutory  provision. 

Section  6  has  received  considered  judicial  attention. 
In  Twin  Fails  Canal  Company  v.  American  Fails  Res¬ 
ervoir  District  No.  2,  59  F.  (2d)  19,  cert .  denied  287 
U.  S.  638,  the  Twin  Falls  Canal  Company  sought  to 
recover  from  American  Falls  Reservoir  District  No.  2 
its  purported  share  of  the  cost  of  operation  and  main¬ 
tenance  of  Milner  Dam  and  Reservoir.  In  holding  that 
the  American  Falls  District  was  not  the  proper  defend¬ 
ant,  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
said  (59  F.  (2d)  at  22) : 

It  is  obvious  from  the  findings  of  fact  and  the 
record  that  not  onlv  is  title  to  the  system  in  issue 
in  the  United  States,  but  that  it  has  exclusive 
control  and  entire  supervision  of  construction 
and  will  have  until  the  project  is  completed,  and 
the  management  and  operation  will  remain  in  it 
until  otherwise  provided  by  the  Congress.  43 
USC  A  secs.  498,  523,  524.  Li  van  is  v.  North  port 
Irr.  Dist.,  121  Neb.  777.  238  N.  W.  757,  Id.,  120 
Neb.  314,  232  N.  W.  583. 

Appellee  has  had  no  power  over,  or  voice,  con¬ 
trol,  oi*  power  in  the  management,  control,  or 
operation  of  the  works  or  project,  and  no  con¬ 
ceivable  theory  is  pointed  out,  nor  is  such  known 
to  the  court,  how  trespass  of  the  United  States  in 
such  construction,  maintenance,  or  operation  can 


be  charged  against  appellee.  Malone  v.  El  Paso 
County  Water  Imp .  Dist.  No.  1  (Tex.  Civ.  App.) 
20  S.  W.  (2d)  815.  There  is  no  distinction  be¬ 
tween  the  principle  involved  in  the  Malone  Case 
and  that  involved  ill  the  instant  case.  The  main¬ 
tenance,  operation,  control,  etc.,  in  each  case  was 
in  the  United  States,  and  section  6  of  the  Federal 
Reclamation  Act  (4)1  USCA  secs.  491,  498) 
applies  to  each.  The  findings,  supported  by  the 
evidence,  are  conclusive  that  appellee  had  not 
succeeded  to  the  management,  operation,  or  con¬ 
trol  ;  and  that  is  the  decisive  factor.  *  *  * 

Particularly  significant  is  the  language  used  by  the 
Supreme  Court  of  Nebraska  in  Li  ranis  v.  North  port 
Irr.  Dist.,  120  Neb.  314,  232  N.  W.  583  (1930),  idem  121 
Neb.  777,  2)18  N.  W.  757  (1931).  In  that  case  recovery 
was  sought  for  damage  to  crops  caused  by  water  seepage 
resulting  from  faulty  operation  of  the  North  Platte 
Project  irrigation  works.  The  theory  was  advanced 
that  the  contract  between  the  United  States  and  the 
Northport  Irrigation  District  rendered  the  United 
States  an  agent  for  the  district  so  that  the  negligence  of 
the  United  States  could  be  imputed  to  the  district.  The 
court  said  (238  N.  W.  758,  759)  : 

However,  the  contract  must  be  construed  with 
reference  to  the  federal  and  state  statutes,  which 
are  as  much  a  part  thereof  as  though  incorpo¬ 
rated  into  the  body  of  it.  The  powers,  duties, 
and  liabilities  of  the  district  and  the  United 
States  are  only  such  as  each  is  authorized  by 
statute  to  assume.  The  federal  statute  appli¬ 
cable  to  this  case  is  43  U.  S.  0.  A.,  secs.  523,  524. 
These  statutes  authorize  the  secretary  of  the  in¬ 
terior  to  dispose  of  surplus  water  impounded  for 
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the  purpose  of  irrigating  public  lands  to,  among 
others,  irrigation  districts.  The  method  of  car¬ 
rying  out  the  provisions  of  this  act  is  provided 
in  that  canals  and  ditches  may  be  constructed. 
It  is  also  provided  that,  when  the  payments  re¬ 
quired  by  the  act  are  made,  then  the  management 
and  operation  of  such  irrigation  works  shall  pass 
to  the  owners  of  the  land,  to  be  maintained  at 
their  expense,  under  such  rules  and  regulations 
as  may  be  acceptable  to  the  secretary  of  the 
interior.  It  is  further  provided  that  the  title 
to  and  the  management  and  operation  of  the 
reservoirs  and  the  works  necessary  for  their  pro¬ 
tection  and  operation  shall  remain  in  the  gov¬ 
ernment  until  otherwise  provided  by  congress. 
Surely  there  is  nothing  in  the  federal  statutes 
which  indicates  that,  in  the  construction,  main¬ 
tenance,  and  operation  of  irrigation  works,  the 
United  States  was  to  become  the  contractor  for, 
or  the  agent  of,  the  irrigation  districts  formed  to 
take  advantage  of  its  facilities  for  impounding 
and  carrying  water  to  the  land.  In  effect,  the 
federal  statutes  negative  such  a  relationship,  by 
the  retention  of  title  to  the  works;  bv  absolute 
control  of  the  construction  and  maintenance; 
and  finally  by  providing  that  when  the  works  are 
eventuallv  turned  over  to  the  district  it  shall  be 
under  such  rules  and  regulations  as  are  accept¬ 
able  to  the  secretarv  of  the  interior. 

V 

It  is  particularly  pertinent  to  the  refutation  of  the 
argument  suggested  by  the  appellant  in  this  case  that 
in  the  Li  rax  is  case  the  court  specifically  held  that  the 
United  States  was  not  acting  and  could  not  be  acting 
as  the  agent  for  irrigation  districts  on  Federal  projects 
in  its  operation  of  the  works  on  those  projects.  That 
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conclusion  was  obviously  founded  on  the  premise,  pur¬ 
suant  to  the  provisions  of  the  Reclamation  Act,  that  no 
part  of  title  or  operation  of  the  works  could  pass  from 
the  United  States. 

1  In  the  more  recent  case  of  United  States  v.  Power 
Count if,  Idaho,  21  F.  Supp.  084.  087  (D.  0..  E.  1).  Idaho, 
1937)  the  court  stated: 

'  The  title  to  the  lots  and  the  reservoir  involved 

is  still  in  the  United  States  and  remains  there 
until  otherwise  provided  by  Congress.  Twin 
Falls  Cental  Co.  v.  American  Falls  Reservoir 
District  Xo.  2, 9  Cir.,  59  F.  2d  19.  The  lots  when 
acquired  by  the  United  States  became  a  neces¬ 
sary  and  proper  part  of  the  reservoir  enterprise 
and  incidental  thereto,  and  because  of  that  fact 
the  United  States  was  authorized  to  acquire  title 
thereto.  "Pile  onlv  interest  the  district  has  in  the 
reservoir  until  title  thereto  is  passed  by  Congress 
is  in  the  right  of  the  district  to  receive  water 
which  is  delivered  to  it  bv  the  United  States 
from  the  reservoir  and  to  the  use  and  benefit  of 
certain  amount  of  water  storage  capacity  in  the 
reservoir  which  was  constructed  and  is  still 
owned  and  operated  by  the  United  States  under 
an  Act  of  Congress  and  the  contract  of  June  15, 
1923,  as  amended  on  October  10,  1924.  Xorth 
Side  C anal  Com  pent  tf,  Ltd.,  v.  State  Board  of 
Equalization  of  Wt/omi-ntj,  8  Cir..  17  F.  2d  55. 

'  Whether  the  lots  are  a  proper  paid  of  the  reser¬ 
voir  or  not.  it  would  make  no  difference,  as  the 
United  States  still  owns  them  and  the  legal  title 
remains  in  it  until  otherwise  provided  by 
Congress. 

It  seems  that  the  courts  have  held  that  section  6  of 
the  act  means  precisely  what  it  says  and  that  neither 
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title  nor  possession  and  control  of  the  Minidoka  Dam 
and  Power  Plant  can  have  passed  to  the  appellant  oi* 
to  anyone  else  in  the  absence  of  any  further  provision 
by  Congress.  Title,  and  the  entire  bundle  of  rights 
which  constitutes  title,  is  reserved  to  the  United  States 
by  the  unqualified  and  complete  reservation  contained 
in  section  (>. 


b.  Since  title  to  the  irorkx  involved  or  and  right  therein  can  pans  out  of 
the  United  State s  only  pursuant  to  specific  act  of  Congress ,  the  appellant 
has  no  claim  to  any  interest  in  the  dam  or  poirer  plant 


The  Minidoka  Project,  including  the  dam,  power 
plant  and  distribution  works,  were  built  pursuant  to  the 
Reclamation  Law  with  funds  of  the  United  States  and 
on  land  belonging  to  the  United  States  (Trial  Court’s 
findings,  Nos.  11  and  12.  R.  17(>,  177,  which  are  uncon¬ 
troverted  by  any  evidence).  Consequently  full  title, 
both  legal  and  equitable,  to  those  works  vested  in  the 
United  States  in  the  absence  of  any  specific  provision 
by  Congress  to  the  contrary.  (R.  199.) 

Article  IV,  section  3  of  the  Federal  Constitution 
provides : 


The  Congress  shall  have  power  to  dispose  of 
and  make  all  needful  Rules  and -Regulations  re¬ 
specting  the  Territory  or  other  Property  belong¬ 
ing  to  the  United  States;  *  *  * 


It  is  eminently  clear  that  that  provision  of  the  Con¬ 
stitution  means  precisely  what  it  says  and  that  no  in¬ 
terest  of  any  type,  legal  or  equitable,  in  property  of  the 
United  States  can  be  acquired  by  any  person  except 
pursuant  to  provision  made  by  the  Congress.  It  seems 
unnecessary  to  cite  the  many  authorities  on  this  subject, 
but  for  the  convenience  of  the  court  reference  will  be 
made  to  the  following  few:  United  States  v.  Fitzgerald, 


15  Pet.  407,  420;  Utah  Power  <(’•  Light  Co.  v.  United 
States ,  243  U.  S.  389;  Ash  wander  v.  Tennessee  Valle  if 
Authority ,  297  U.  S.  288,  330,  et  seq.,  rehearing  denied , 
297  U.  S.  728. 

As  stated  by  the  Supreme  Court  in  the  Utah  Power 
<(’•  Light  Comjtany  case,  supra: 

*  *  *  Not  only  does  the  (constitution  (Art. 

IV,  sec.  3,  cl.  2)  commit  to  Congress  the  power 
“to  dispose  of  and  make  all  needful  rules  and 
regulations  respecting"  the  lands  of  the  United 
States,  but  the  settled  course  of  legislation,  con¬ 
gressional  and  state,  and  repeated  decisions  of 
this  court  have  gone  upon  the  theory  that  the 
power  of  Congress  is  exclusive  and  that  only 
through  its  exercise  in  some  form  can  rights  in 
lands  belonging  to  the  United  States  be  acquired. 
*  *  *  [243  U.  S.  at  404], 

It  is  to  be  noted  that  legal  title,  as  a  naked  concept,  is 
not  the  thing  which  can  be  disposed  of  only  pursuant  to 
act  of  Congress.  It  is  “rights"  in  the  property  which 
can  be  disposed  of  only  in  that  way. 

1  Clearlv,  then,  in  a  case  such  as  that  now  before  the 
court,  where  Congress  has  provided  that  title  shall  re¬ 
main  in  the  United  States  and  where  there  is  no  other 
act  of  Congress  authorizing  the  disposition  of  any 
rights  in  the  property,  the  appellant  cannot  rightly 
claim  any  title  or  ownership,  legal  or  equitable,  for  any 
such  claim  must  be  predicated  on  “rights’’  in  the 
property. 

In  the  line  of  cases  beginning  with  Wilcox  v.  McCon- 
nel ,  13  Pet.  498,  the  Supreme  Court  has  consistently 
held  that  where  public  land  has  been  withdrawn  from 
entry’  under  the  public  land  laws,  no  one,  no  matter  what 
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his  equities,  can  secure  any  right  whatsoever  in  the 
lands.10  In  the  language  of  the  court  in  the  Wilcox 
case,  “no  title  whatsoever”  can  be  acquired  and  the 
Government  retains  “perfect  title."  The  rationale  of 
those  cases  is  that,  pursuant  to  authority  of  the  Con¬ 
gress,  title  to  the  lands  is  reserved  to  the  Government 
and  therefore  that  no  interest  of  anv  kind  can  be  ae- 
quired  by  others  in  the  property.  Obviously  the  theory 
of  those  decisions,  and  the  cases  themselves,  are  full 
authority  for  the  proposition  that  here,  where  Congress 
itself  has  specifically  reserved  title  to  Government 
property,  the  appellant  can  secure  no  rights  of  any  kind 
in  that  property. 

Furthermore,  when  Congress  undertakes  to  provide 
for  the  disposition  of  title  to  Government  property  and 
to  prescribe  the  conditions  on  which  rights  in  it  may 
be  secured,  no  title,  even  equitable  title,  passes  until 
all  those  conditions  have  been  fullv  met.  Irwin  v. 
Wright ,  258  U.  S.  219.  See  also  Lincoln  County  v. 
Pacific  Spruce  Corporation,  26  F.  (2d)  435;  Wood  v. 
Canyon  County,  43  Idaho  558,  253  Pac.  839;  Hand  v. 
Twin  Falls  County,  40  Idaho  606,  236  Pac.  533.  It 
seems  to  follow,  a  fortiori,  that  no  equitable  title  vests 
when  Congress  specifically  provides  that  in  no  circum¬ 
stances  can  title  be  disposed  of.11 

Utah  Power  <t*  Light  Co.  v.  United  States ,  243  U.  S.  389 
(1917)  ;  Chicago  M.  <&  St.  P.  Ry.  v.  United  States ,  244  U.  S.  351 
(1917) :  Fort  hern  Pac.  Ry.  Co.  v.  Wistner,  246  U.  S.  283  (1918) : 
Cameron  v.  United  States.  252  U.  S.  450  (1920) :  United  States  v. 
Minnesota .  270  U.  S.  181.  206  (1926). 

11  Appellant  apparently  bases  its  claim  to  ownership  or  equitable 
title  on  its  alleged  obligation  to  pay  the  costs  of  the  facilities  which 
constitute  the  property.  Not  only  does  appellant  point  to  no  stat- 


c.  Appellant 's  contention  that  it  owns  or  lots  an  equitable  interest  in  the 
dam  and  the  power  plant  is  supported  bn  no  argument  on  the  merits  of 
the  question  of  ownership  and  all  points  on  which  appellant  relies  are 
ineffective. 

Nowhere  in  appellant’s  brief  does  it  address  itself 
to  the  fundamental  concepts  governing  ownership  of 
the  dam  and  power  plant  which  have  just  been  dis¬ 
cussed.  Those  fundamental  concepts,  alone,  require  a 
conclusion  that  the  appellant  has  and  can  have  no  rights 
of  any  kind  in  the  dam  or  power  plant.  However,  for 
the  sake  of  completeness  the  appellant’s  points,  on 
which  it  bases  its  claim,  will  be  considered.  Those 
points  are  five  in  number,  as  follows: 

1.  The  appellant  alleges  that  the  water  users  of  the 
South  Side  Pumping  Division  have  contracted  for,  and 
for  twenty-four  years  have  been  paying  on,  a  certain 
percent  of  the  cost  of  the  works,  and  argues  that,  there¬ 
fore,  it  has  a  “vested  property  right’'  in  the  structures. 

2.  The  appellant  points  to  Secretary  Hubert  Work’s 
decision  of  March  14, 1927,  affirmed  by  Secretary  West, 
concerning  the  division  of  the  then  accumulated  net 
profits  between  the  Burley  Irrigation  District  and  the 
Minidoka  Irrigation  District,  in  which  Secretary  Work 
used  the  following  language: 

As  the  matter  now’  stands,  to  state  it  simply, 
the  Burley  District  owns  95.6  percent  of  the 

ute  to  support  the  claimed  transfer  of  rights  to  it,  but  it  does  not 
controvert  the  found  fact  that  the  Government  has  not  yet  been 
fully  repaid  the  cost  of  the  facilities  and  the  appellant  remains 
indebted  (R.  193).  Even.  then,  if  Congress  had  allowed  passage 
of  rights  in  the  facilities  on  payment  for  them,  under  authority 
'of  the  cases  cited  above,  no  title,  even  equitable  title,  could  pass 
until  all  conditions  had  been  met,  i.  e.,  until  payment  had  been 
completed. 
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power  plant,  and  the  Minidoka  District  the  re¬ 
mainder,  or  4.4  percent. 

3.  The  appellant  points  further  to  the  fact  that,  in 
his  order  appointing  the  “Rothroek  Committee,”  the 
Acting  Secretary  (plaintiff’s  Exhibit  No.  1,  p.  44, 
certified  to  this  court)  used  the  following  language: 

The  following  Committee  is  appointed  to  con¬ 
sider  the  ratio  of  ownership  by  the  Minidoka  and 
Burley  Districts  in  the  Minidoka  Project  and 
the  ratio  of  participation  of  the  two  districts  in 
the  proceeds  of  power  profits. 

In  its  report  the  committee  made  various  references  to 
the  “ proportionate  ownership  of  the  two  districts.” 

4.  The  appellant  refers  to  the  action  instituted  by  it 
in  the  Supreme  Court  of  the  District  of  Columbia  to 
enjoin  the  Secretary  from  reconsidering  the  ratio  of 
division  of  the  net  profits  from  the  power  generated 
at  the  Minidoka  Power  Plant  and  from  making  a  dif¬ 
ferent  percentage  of  distribution  ( Burley  Irrigation 
District  v.  Wilbur ,  Equity  No.  50636).  The  case  came 
up  for  trial  before  Justice  Adkins  upon  the  basis  only 
of  the  pleadings  and  a  stipulated  statement  of  facts 
(plaintiff’s  Exhibit  No.  1,  p.  118).  In  his  opinion, 
Justice  Adkins  referred  to  the  contentions  of  the 
Burley  Irrigation  District  that  it  “owned”  the  power 
plant  and  that  the  Secretary  proposed  to  reconsider  the 
“ratio  of  ownership.”  Justice  Adkins  held  that  the 
prior  decisions  of  the  Secretary  were  conclusive  and 
final  and  enjoined  the  Secretary  from  “disturbing  or 
changing  the  proportionate  ratio  upon  which  the  net 
profits  from  the  Minidoka  Project  have  been  divided” 
(plaintiff’s  Exhibit  No.  1,  p.  173). 


5.  The  appellant  also  relies  on  the  action  of  this  court 
in  affirming  Justice  Adkins’  decision.  Wilbur  v.  Bur¬ 
ley  Irrigation  District,  58  F.  (2d)  871,  (SI  App.  D.  C.  145. 

The  decision  referred  to  the  above-quoted  statement  of 
Secretary  Work  and  stated  that  ‘‘the  injunction  here 
extends  only  to  the  redeter  mi  nation  by  the  Secretary 
of  the  proportionate  ownership  in  the  Minidoka  project 
by  the  Minidoka  and  Hurley  irrigation  districts. && 
1  These  live  premises  constitute  the  sole  basis  for  the 
Contention  of  the  appellant  that  it  is  the  owner  of  any 
rights  in  the  works.  Without  pausing  to  question 
whether  this  court  has  jurisdiction  to  pass  upon  the 
question  of  the  ownership  of  a  power  plant  and  dam 
located  outside  the  District  of  Columbia,  we  examine 


those  points  seriatim. 

(1)  It  is  true  that  the  entrymen  on  the  Minidoka 
Project  have  contracted  to  repay  the  estimated  con¬ 
struction  cost  of  the  works.  But  no  money  was  actually 
paid  by  the  Burley  Irrigation  District  to  the  United 
States  either  on  the  cost  of  construction  of  the  irriga¬ 
tion  works  or  on  the  cost  of  the  power  plant.  What 
happened  was  that  the  Government  made  a  profit  in  the 
power  business,  credited  most  of  it  to  the  appellant, 
and  by  such  credit  wiped  out  the  installment  charges 
which  would  otherwise  have  been  payable  by  the  appel¬ 
lant  to  the  United  States  (R.  193).  The  appellant 
has  thus  received  practically  free  of  cost  the  full  bene¬ 
fit  of  the  irrigation  and  power  works  built  and  paid  for 
by  the  United  States.  The  appellant  made  no  actual 
payments  on  the  cost  of  the  power  plant  and  hence  has 
no  basis  for  asserting  that  because  of  “payments” 
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which  it  has  made  it  has  a  ‘‘vested  property  right"  in 
the  power  plant  or  transmission  system. 

But  it  avails  the  appellant  nothing  even  if  we  assume 
that  it  is  paying  for  the  dam  and  power  plant  as  it  con¬ 
tends.  We  have  already  shown  conclusively  that  Con¬ 
gressional  authority  is  necessary  to  permit  appellant  or 
anyone  else  to  acquire  any  rights  in  those  facilities  and 
that  Congress  has  never  taken  any  action  toward  that 
end.  Furthermore,  the  facts  show  that  appellant  re¬ 
mains  indebted  to  the  United  States  for  the  major  por¬ 
tion  of  its  original  construction  cost  indebtedness 
(R.  193). 

There  can  be  no  basis  for  any  assertion,  therefore, 
that  incurring  the  obligation  to  pay  the  construction 
charges  would  automatically  effect  a  shift  in  the  owner¬ 
ship  or  equitable  title  of  the  power  or  irrigation  facili¬ 
ties  in  the  absence  of  Congressional  action. 

The  term  “title"  as  used  in  the  Reclamation  Act  is 

not  restricted  or  limited  in  any  wav  bv  anv  modifving 

words  to  indicate  that  the  Government's  title  is  merely 

*> 

a  naked  legal  title.  No  suggestion  is  present  in  the 
language  of  the  statute  to  justify  any  assumption  that 
the  real  or  equitable  ownership  of  the  Minidoka  Project 
shall  be  in  the  irrigation  districts.  The  latter  theory,  in 
fact,  would  be  contrary  to  the  language  and  the  purpose 
of  the  statute.  In  the  words  of  the  Supreme  Court  of 
the  United  States  (Adams  Express  Co.  v.  Kentucky,  238 
U.  S.  190, 199)  : 

It  is  elementary  that  the  first  resort,  with  a 
view  to  ascertaining  the  meaning  of  a  statute,  is 
to  the  language  used.  If  that  is  plain  there  is  an 

204961—40 - 6 
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end  to  construction  and  the  statute  is  to  be  taken 
to  mean  what  it  says. 

it  is  clear  that  Congress  never  intended  to  give  up, 
just  as  soon  as  the  construction  charges  had  been  paid, 
either  the  ownership  or  the  title  to  the  works  or  the 
right  to  control  them.  (In  this  case  part  of  the  charges 
are  yet  undue  and  unretired  in  any  event.)  These 
irrigation  projects  are  governmental  projects.  Pay¬ 
ment  of  the  charges  was  not  to  be  the  substitute  for 
Congressional  action  to  effect  a  change  in  ownership. 
Moreover,  the  water  users  had  made  their  applications 
and  had  undertaken  the  construction  charges  with  full 
knowledge  of  the  provisions  of  the  Reclamation  Law. 

■  (2)  The  second  of  the  premises  upon  which  the  ap¬ 
pellant  rests  its  contention  that  it  is  the  owner  of  rights 
ill  the  facilities  is  the  decision  of  Secretary  Work  as 

affirmed  bv  Secretarv  West. 

%>  %> 

Since  the  Reclamation  Law  clearly  specifies  that 
ownership  of  all  the  facilities  remains  in  the  United 
States  “until  otherwise  provided  by  Congress,”  the 
Secretarv  was  clearlv  without  authoritv  to  do  anv  act 

»  •  %>  ftr 

purporting  to  effect  any  change  in  the  ownership  of  the 
power  facilities.  Hence,  even  if  the  Secretary  had  at¬ 
tempted  to  adjudicate  a  dispute  which  involved  the 

question  of  ownership,  any  decision  or  interpretation 
lie  rendered  or  any  language  he  uttered  would  be  insuf¬ 
ficient  to  bind  the  United  States  on  the  question  of 
ownership  or  to  divest  the  United  States  of  ownership 
or  of  any  property  rights. 

Cramer  v.  United  States,  261  U.  S.  219,  234, 
43  Sup.  Ct.  342,  67  L.  Ed.  622  (1923) ; 


J cents  Bayou  Fishing  Club  v.  United  States, 
260  U.  S.  561,  564,  43  Sup.  Ct.  205.  67  L.  Ed.  402 
(1923) ; 

Utah  Power  d  Light  Co.  v.  United  States.  243 
U.  S.  389.  408-409,  37  Sup.  Ct.  38.  61  L.  Ed.  791 
(1917)  ; 

Pine  River  Logging  Co.  v.  United  Stales,  186 
U.  S.  279,  291,  22  Sup.  Ct.  920.  46  L.  Ed.  1164 
(1902)  ; 

Dubuque  &  Sioux  City  R.  R.  Co.  v.  Des  Moines 
R.  R.  Co.,  109  U.  S.  329,’  3  Sup.  Ct.  188.  27  L.  Ed. 
952  (1883)  ; 

Whiteside  v.  United  States,  93  U.  S.  247 
(1876)  ; 

Wilcox  v.  McConnel,  13  Pet.  498. 

But  it  is  submitted  that  the  Secretary  never  had  be¬ 
fore  him  the  issue  of  ownership.  By  contract  the  dis¬ 
tricts  were  entitled  to  share  in  the  profits  and  the  only 
problem  before  him  for  decision  was  the  proportion  in 
which  they  should  share.  As  evidenced  by  his  phrase, 
“to  state  it  simply,”  his  use  of  the  term  ownership  was 
quite  clearly  only  a  short  and  convenient  way  of  ex¬ 
pressing  the  conclusion  that,  since  the  Burley  and  Mini¬ 
doka  Irrigation  Districts  had  entered  into  obligations 
to  repay  a  certain  proportion  of  the  estimated  cost  of 
the  power  plant,  it  was  equitable  to  distribute  the  then 
accumulated  net  profits  in  that  proportion.  His  de¬ 
cision  was  confined  solelv  to  the  ratio  of  distribution  of 
the  then  accumulated  net  profits  and  clearly  no  ques¬ 
tion  of  ownership  was  before  him. 

(3)  This  same  criticism  is  applicable  to  the  third 
premise  upon  which  the  appellant  bases  its  contention 
of  ownership.  The  purpose  of  the  so-called  Rothrock 
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Committee  had  been  to  investigate  and  suggest  a  ra¬ 
tional  basis  for  allocation  of  the  net  power  profits  found 
to  have  been  earned  by  the  sale  of  power  generated  at 
the  Minidoka  Power  Plant.  The  Committee  considered 
none  of  the  legal  questions  since,  under  its  Order  of 
Appointment,  it  was  not  required  to  consider  or  express 
an  opinion  thereon.  Indeed,  the  Committee  Report 
expressly  states  that  it  did  not  and  would  not  consider 
any  of  the  legal  questions  involved  (plaintiffs  Exhibit 
No.  1,  p.  53).  Furthermore,  it  is  indisputable  that 
neither  the  Order  of  Appointment  nor  the  Committee 
Report  could  take  the  place  of  Congressional  action  in 
effectuating  the  transfer  of  ownership.  There  was  no 
authority  to  dispose  of  property  in  the  works,  and  the 
cases  cited  in  point  (2),  supra ,  are  applicable. 

(4),  (5)  This  brings  us  to  the  fourth  and  fifth  prem¬ 
ises  advanced  by  the  plaintiff:  the  decree  of  Justice 
Adkins  and  its  affirmance  by  this  Court  in  'Wilbur  v. 
Barley  Irrigation  District ,  supra.  It  is  submitted,  how¬ 
ever,  that  the  question  as  to  the  ownership  of  the  power 
plant  or  any  other  works  was  not  involved  in  that  suit. 
The  sole  question  raised  was  whether  the  Secretary  had 
authority  to  withdraw  a  decision  made  by  his  predeces¬ 
sors  concerning  the  percentage  or  ratio  of  division  of 
the  net  power  profits  and  to  substitute  a  new  and  differ¬ 
ent  percentage  or  ratio  of  distribution.  That  that  was 
the  sole  question  appears  very  clearly  from  Justice 
Adkins’  opinion.  He  stated:  “The  question  of  law  be¬ 
fore  the  court  is  whether  the  present  Secretary  of  the 
Interior  has  power  to  review  and  modify  the  decision  of 
his  predecessor”  (Plaintiff’s  Exhibit  No.  1,  p.  154). 


77 


The  statements  made  by  the  court  with  regard  to  owner¬ 
ship  of  the  works  by  the  Burley  District  were  purely 
dicta.  What  was  there  decided  was  that  the  Secretary, 
having  once  exercised  his  discretion  by  deciding  what 
proportion  or  percentage  of  the  profits  earned  by  the 
Minidoka  Power  Plant  should  be  credited  to  the  Burley 
District,  cannot  recall  such  decision  and  make  another 
or  different  one.  Furthermore,  the  court  made  no  finding 
with  regard  to  the  question  of  ownership.  Its  language 
was  based  entirely  on  the  allegations  of  the  plaintiff 
and  the  language  of  the  agreed  statement  of  facts. 
These  statements  of  the  court,  therefore,  can  by  no 
means  be  considered  as  constituting  a  conclusive 
finding.12 

It  is  well  established  that  a  decree  must  be  con¬ 
strued  with  reference  to  the  issues  it  was  meant  to 
decide.  Thus  in  deciding  whether  a  former  decree 
was  an  adjudication  conclusive  on  the  parties,  the  Su¬ 
preme  Court,  in  Vicksburg  v.  Hendon,  231  U.  S.  259, 
273,  said: 

The  nature  and  extent  of  the  former  decree 
is  not  to  be  determined  by  seizing  upon  isolated 
parts  of  it  or  passages  in  the  opinion  considering 
the  rights  of  the  parties,  but  upon  an  examina¬ 
tion  of  the  issues  made  and  intended  to  be  sub¬ 
mitted  and  what  the  decree  was  really  designed 
to  accomplish.  *  *  * 

12  It  must  be  borne  in  mind  that,  in  the  litigation  between  the 
appellant  and  former  Secretary  Wilbur,  the  court  was  concerned 
only  with  the  distribution  of  profits  found  by  the  Secretary  and 
•riot  with  his  action  in  finding  the  total  net  profits  to  be  distributed. 
It  is  only  the  latter  problem  which  is  involved  here. 


This  proposition  has  been  repeatedly  reaffirmed.  See 
Oklahoma  v.  Texas,  272  U.  S.  21.  42-43.  and  United 
Shot  Mach  inert/  Corp.  v.  United  States ,  258  IT.  S.  451, 
460. 

!  Nor  can  it  be  argued  that  the  question  of  ownership 
was  implicit  in  the  Wilbur  case,  and  hence  decided  sub 
silent  io  by  the  court.  It  is  equally  well  established  that 
<*ases  in  which  existed  questions  other  than  the  ones 
actually  decided  are  not  precedents  or  authority  for 
the  questions  which  were  not  considered.  The  Su¬ 
preme  Court,  in  Webster  v.  Fall,  266  U.  S.  507,  511 
(1925)  said: 

Counsel  for  appellant  directs  our  attention 
to  other  cases,  when*  this  Court  proceeded  to 
determine  the  merits  notwithstanding  the  suits 
were  brought  against  inferior  or  subordinate 
officials  without  joining  the  superior.  We  do 
not  stop  to  inquire  whether  all  or  any  of  them 
can  be  differentiated  from  the  case  now  under 
consideration,  since  in  none  of  them  was  the 
point  here  at  issue  suggested  or  decided.  The 
most  that  can  be  said  is  that  the  point  was  in 
the  cases  if  anyone  had  seen  fit  to  raise  it.  Ques¬ 
tions  which  merely  lurk  in  the  record ,  neither 
brought  to  the  attention  of  the  court  nor  ruled 
upon ,  are  not  to  be  considered  as  having  been 
so  decided  as  to  constitute  precedents.  See  New 
v.  Oklahoma ,  195  U.  S.  252,  256;  Tefft,  Weller 
of  Co.  v.  Munsuri,  222  U.  S.  114,  119;  United 
States  v.  More,  3  Or.  159,  172;  The  Edward,  1 
1  Wheat.,  261,  275-276.  [Italics  supplied.] 

The  statements  in  the  Wilbur  case  cannot,  therefore, 
be  regarded  as  a  considered  decision  or  finding  on  the 


70 


question  of  ownership  to  the  Minidoka  Power  Plant  or 
any  other  power  or  irrigation  facilities  in  connection 
with  the  Minidoka  Project. 

The  appellant  contends,  however,  that  the  Court  en¬ 
joined  the  threatened  revocation  of  the  determination 
of  Secretary  Wilbur’s  predecessors  because  the  Burley 
Irrigation  District  had  acquired  property  rights  in  the 
power  plant.  Such  an  argument  is  obviously  falla¬ 
cious.  The  only  “vested  property  right’*  which  the 
Burley  Irrigation  District  has  is  its  right,  vested  in 
it  by  its  contract  of  March  15, 192(i.  and  the  decisions  of 
Secretary  Wilbur’s  predecessors,  to  receive  95.6  percent 
of  the  net  profits,  as  determined  by  the  Secretary, 
which  were  derived  from  the  sale  of  power  generated 
at  the  Minidoka  Power  Plant.  It  was  that  right  and 
no  other  alleged  right  which  was  being  threatened  by 
the  attempt  of  Secretary  Wilbur  to  substitute  a  new 
ratio  or  percentage  of  division  of  net  power  profits 
between  the  appellant  and  the  Minidoka  Irrigation 
District.  It  was  that  right  and  no  other  alleged  right 
which  this  court  protected  by  its  decision  in  Wilbur  v. 
Burley  Irrigation  District.  That  right  was  the  only 
right  which  was  involved  in  the  prior  litigation. 
Hence,  the  decision  in  Wilbur  v.  Burley  Irrigation 
District  is  res  judicata  only  insofar  as  that  right  is 
concerned.  It  dot's  not  affect  anv  other  issue.  No 
determination  of  the  question  of  the  ownership  of  the 
power  plant  was  necessary  to  the  court's  decision  to 
enjoin  permanently  the  threatened  alteration  of  the 
ratio  of  division  of  net  profits.  The  Burlev  District 
had  a  right  which  was  threatened  bv  the  then  Seere- 
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tary’s  proposed  action,  but  it  was  purely  a  right  to  re¬ 
ceive  profits,  a  contract  right  and  in  that  sense  a  prop¬ 
erty  right,  but  not  a  right  in  the  physical  property. 
To  argue  that  the  court's  decision  is  res  judicata  on  the 
question  of  ownership,  therefore  not  only  loses  sight 
of  the  ratio  decidendi  of  the  case  but  also  is  wholly  il¬ 
logical.  Hence  it  is  obvious  that  that  decision  is  entirely 
irrelevant  in  this  case  since  the  right  of  the  Burley 
Irrigation  District — namely,  to  receive  95.6  percent  of 
the  net  profits,  as  determined  by  the  Secretary,  which 
were  derived  from  the  sale  of  power  generated  at  the 
Minidoka  Power  Plant — is  not  and  has  not  in  any  way 

been  threatened  or  denied  bv  the  Secretarv. 

• 

However,  even  if  the  language  of  the  case  is  con¬ 


sidered  as  not  mere  dicta,  the  decision  rendered  in  that 
case  could  not  possibly  affect  the  ownership  of  the 
power  facilities  by  the  United  States.  That  suit  was 
against  the  Secretarv  of  the  Interior;  the  United  States 
was  never  a  party  to  it.  It  has  long  been  well  settled 
that  a  judgment  against  a  Government  official  in  a  suit 
to  which  the  United  States  is  not  a  party  is  insufficient 
to  deprive  the  United  States  of  its  ownership  in  its 
property. 


Carr  v.  United  States ,  98  U.  S.  433; 

Hussey  v.  United  States,  222  U.  S.  88,  93; 

United  States  v.  Candelaria,  271  U.  S.  432: 

Louisiana  v.  Garfield,  211  U.  S.  70; 

United  States  v.  Lee,  106  U.  S.  196,  217. 

Furthermore,  it  is  clear  that  the  court  in  that  former 
litigation  could  not,  any  more  than  could  the  Secretary, 
deprive  the  Government  of  a  property  right,  which,  by 
virtue  of  the  Constitution,  can  be  disposed  of  only  by 
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the  Congress.  Consequently  it  is  submitted  that,  even 
if  the  court  did  undertake  to  consider  rights  in  physical 
property  in  the  former  litigation,  its  action  was  inef¬ 
fective  since  Congress,  rather  than  authorizing  any  dis¬ 
position  of  the  property  rights,  has  specifically  reserved 
them  until  such  time  as  Congress  itself  shall  see  fit  to 
permit  their  disposal. 

d.  The  appellant  has  no  rights  of  anp  hind  in  the  eotnmerrial  potter 

d  istri h  a  1  ion  s  astern 


As  has  been  clearlv  shown  in  the  Statement  of  the 
Case,  supra,  the  appellant  was  not  charged  with  the  cost 
or  estimated  cost  of  the  commercial  power  distribution 
facilities.  The  transmission  lines  and  transformers  in 
connection  with  commercial  power  features  of  the 
project,  were  charged  on  the  books  to  a  separate  division 
or  account  known  as  the  Commercial  Power  Division  of 
the  Minidoka  Project,  and  in  part  provided  for  from 
receipts  secured  from  power  distributed  through  the 
original  power  works.  They  were  not  charged  to  the 
Burley  Irrigation  District  or  to  any  of  the  lands  in  the 
South  Side  Pumping  Division  (R.  ITS).  Even  as  to 
the  facilities  provided  for  from  power  receipts,  the 
plaintiff  has  no  claim.  Such  provision  was  made  from 
the  gross  profits  whereas  the  plaintiff's  only  claim  is  to 
receive  95.6  percent  of  the  net  power  profits  as  deter¬ 
mined  bv  the  Secretarv. 

Thus,  even  on  appellant  ?s  own  theory  it  can  claim  no 
interest  in  these  works.  They  were  built  by  the  United 
States  with  its  funds  on  its  land  and  appellant  has  not 
undertaken  to  pay  anything  for  them. 
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e.  The  appellant  ha s  no  property  right  in  the  ftoir  of  2.700  second-feet  of 

icater  decreed  to  the  T'nitcd  States  for  power  purposes  at  the  Minidoka 

Poxcer  Plant 

At  the  outset  of  this  discussion  of  the  ownership  of 
water  rights  it  may  be  well  to* refer  briefly  to  certain 
facts  concerning  the  structure  of  water  rights, 
i  The  decreed  rights  to  water  of  the  Snake  River  are 
all  relative  to  each  other  in  accordance  with  specified 
dates  of  priority.  Only  at  very  brief  periods  is  it  pos¬ 
sible  to  fill  all  the  respective  decreed  water  rights.  The 
available  water  at  any  particular  time,  therefore,  goes  to 
fill  the  earliest  right  in  full  or  to  the  extent  demanded. 
Any  available  surplus  then  accrues  to  the  right  next  in 
priority  and  so  on  down  until  the  available  supply  is 
exhausted.  It  is  entirely  optional  with  the  party  to 
whom  such  rights  are  decreed  to  determine,  up  to  the 
full  amount  to  which  he  is  entitled,  the  extent  to  which 
he  will  demand  water.  In  their  administration  of  the 
water  distribution,  the  State  water  officials  have  always 
regarded  the  decreed  amounts  as  the  maximum  amounts 
which  may  be  delivered  upon  demand,  not  as  the  mini¬ 
mum  amounts  which  must  unconditionallv  be  delivered 
irrespective  of  anv  demand.  The  decreed  right  is  thus 
regarded  by  the  State  water  officials  as  a  permissive 
privilege  to  use.  not  a  compulsory  requirement  to  mis¬ 
use  (R.  197,  198,  298,  299),  and  such  is  the  law  (2 
Kinney  on  Irrigation  (2d.  Ed.),  Sec.  782:  l  Wiel  on 
Water  Rights  (3d.  Ed.),  Sec.  478;  Water  Supply  and 
Storage  Co.  v.  Larimer  <f*  Weld  Reservoir  Co.,  25  Colo. 
87.  53  Pac.  386;  Xiday  v.  Barker,  16  Idaho  73,  101  Pac. 
254).  Any  water  not  used  by  the  Secretary  for  power 
production  at  the  Minidoka  Power  Plant  therefore 
accrues  to  the  next  right  asking  for  water  at  that  time. 
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It  happens  that  the  next  right  is  the  decreed  storage 
right  of  the  United  States  at  the  American  Falls  Reser- 
voir  (R.  198,  300).  Hence,  the  practice  of  the  Secre¬ 
tary  under  the  present  water  conservation  plan  of  not 
demanding  water  for  power  purposes  to  the  full  amount 
decreed  to  the  United  States  increases  the  amount  of 
irrigation  water  which  can  be  conserved  for  irrigation 
and  power  purposes  during  the  irrigation  season 
(R.  188,  189,  198,  251,  300).  The  use  of  the  water  for 
storage  in  the  American  Falls  Reservoir  is  not  a  con¬ 
version  of  the  water  right  for  power  purposes  at  Mini¬ 
doka  Dam  or  a  “taking'*  of  that  water;  it  is  merely  a 
disuse  or  reduced  use  of  that  right  as  a  result  of  which, 
by  operation  of  law.  the  water  becomes  available  to  fill 
the  next  right  in  priority.1" 

The  appellant,  admitting  in  its  brief  that  there  can  be 
no  property  right  in  and  of  itself  to  the  2,700  second- 
feet  of  water  decreed  to  the  United  States  for  power 
purpose's  at  the  Minidoka  Power  Plant,  argues  that  the 
right  to  use  that  amount  of  water  is  an  appurtenance 

13  A  water  right  is  merely  a  right  to  use.  not  a  mo  ml  ate  to  use. 
Consequently  appellant’s  argument  on  page  41.  et.  -set/.,  of  its  brief 
is  not  only  confusing  but  also  is  based  on  a  complete  misunder¬ 
standing  of  the  basic  concept  of  a  water  right.  Furthermore, 
even  though  the  “taking”  of  a  water  right,  where  such  a  taking 
exists  as  in  Mont  pel  ter  MiVinq  Co.  v.  City  of  Montpelier.  19  Idaho 
*212.  113  Pac.  741  (relied  on  by  appellant),  may  create  a  right  to 
compensation,  that  is  not  so  where  the  use  of  water,  of  which  the 
complainant  is  deprived,  was  a  wasteful  use.  Schodde  v.  Twin 
Fall*  'Water  Co..  224  I".  S.  107.  In  that  case,  as  here,  the  com¬ 
plaining  party  had  used  water  to  furnish  power  (mechanical 
power  in  that  case),  but  the  court  held  that  his  use  was  wasteful 
and  not  entitled  to  protection.  We  suggest  that  the  use  of  water 
for  jxnver  purposes  which  the  Secretary  has  curtailed  was  likewise 
wasteful  of  irrigation  water. 
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to  the  power  plant.  Hence,  argues  the  appellant,  own¬ 
ership  of  the  power  plant  carries  with  it  ownership  of 
the  water  or  the  right  to  use  the  water  decreed  for  use 
at  the  power  plant.  We  have  already  conclusively 
shown,  however,  that  the  appellant  has  no  possible  basis 
for  asserting  any  rights  of  ownership  in  the  power 
plant.  Consequently,  the  appellant’s  contention  as  to 
the  water  falls  of  its  own  weight. 

Appellant  asserts  on  page  35  of  its  brief,  as  the  head¬ 
ing  and  general  subject  of  the  chapter  beginning  on 
that  page,  “Twenty-seven  Hundred  Second-Feet  of 
Water  for  Power  Purposes  is  an  Appurtenance  to  This 
Power  Plant  and  to  the  Lands  Irrigated  Within  the 
Plaint i if  District.”  It  is  immediately  apparent  that 
the  two  propositions  so  asserted  are  in  violent  and  ir¬ 
reconcilable  conflict  with  each  other,  for  if  the  power 
rights  decreed  to  the  United  States  and  the  Secretarv 
of  the  Interior  are  appurtenant  to  the  power  plant,  they 
pass  with  and  are  a  part  of  the  power  plant ;  and  if  they 
are  a  part  of  the  power  plant  and  pass  with  the  title 
of  the  plant,  they  could  not  also  be  appurtenant  to  the 
lands  irrigated  within  the  appellant  district.  So  in  the 
very  beginning,  appellant’s  two  propositions  conflict 
with  and  defeat  each  other. 

'Moreover,  the  water  rights  here  involved  have  been 

decreed  “to  the  Secretarv  of  the  Interior  and  his  sue- 

* 

eessors  in  office”  and  to  the  United  States.  The  Burley 
Irrigation  District  is  nowhere  mentioned  in  any  decree 
nor  were  any  such  rights  ever  transferred  to  it  (R. 
196).  Furthermore,  the  State  water  officials  of  the 
State  of  Idaho,  who  are  in  charge  of  the  distribution  of 
water  from  the  Snake  River,  have  at  all  times  recog- 
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nized  the  Secretary  of  the  Interior  as  the  owner  of  these 
decreed  rights.  The  State  water  officials  have  at  all 
times  accorded  to  the  Secretary’s  representatives  the 
right  to  exercise  the  option  whether  or  not  to  demand 
the  water  which  they  are  permitted  to  take  under  that 
decree.  Nor  lias  the  Burley  Irrigation  District  ever 
claimed,  to  the  State  water  officials  in  charge  of  water 
distribution,  to  be  the  owner  of  that  decreed  water  right 
or  any  part  of  it  or  to  have  any  right  to  demand  its 
distribution  (R.  197).  That  the  Secretary  of  the 
Interior  is  the  owner  of  this  water  right  is  the  con¬ 
sistent  administrative  interpretation  of  the  decree  by 
those  charged  with  its  administration. 

Clearly,  this  court  does  not  have  jurisdiction  to 
change  the  allocation  of  the  use  of  the  water  of  Snake 
River,  Idaho,  which  allocation  has  been  determined  bv 
decree  of  competent  courts  in  Idaho  with  admitted 
jurisdiction. 

Appellant  is  not  justified  in  finding  the  solace  which 
it  does  in  I  ekes  v.  Fox ,  300  U.  S.  82.”  That  decision  is 

•4  In  that  case  the  court  held  that  the  water  users  have  a  water 
right  which  will  be  protected  by  the  courts.  The  peculiarity  of 
appellants  position  rests  in  the  fact  that  appellants  demand  is 
not  in  aid  of  the  water  rights  of  the  water  users,  hut  is  in  destruc¬ 
tion  of  such  rights.  For  what  appellant  demands  is  that  the 
Secretary  ho  required  to  waste  2,700  second-feet  of  water  all 
winter  long  in  the  winter  operation  of  the  Minidoka  power  plant, 
in  the  vain  hope  that  such  winter  operation  might  lead  to  in¬ 
creased  power  profits.  It  is  the  Secretary  who  is  protecting  the 
water  rights  of  the  water  users,  and  taking  the  necessary  steps 
to  conserve  the  water  so  that  the  water  will  be  available  during 
the  irrigation  season,  when  it  is  needed,  to  supply  such  rights  of 
the  users  of  the  various  divisions  of  the  Minidoka  Project  and  the 
entire  Snake  River  Valley,  in  which  valley  over  900,000  acres  of 
irrigated  land  are  dependent  on  stored  water  from  the  American 
Falls  Reservoir. 


so 


based  primarily  on  the  provision  of  the  Reclamation  Act 
of  June  17, 1902,  which  declares,  “That  the  right  to  the 
use  of  water  acquired  under  the  provisions  of  this  act 
shall  be  appurtenant  to  the  land  irrigated”  (32  Stat. 
388,  390,  sec.  372,  Tit.  43,  U.  S.  C.),  and  a  similar  pro¬ 
vision  of  the  law  of  the  State  of  Washington.  But  in 
this  case  we  are  not  concerned  with  those  or  similar 
provisions,  for  the  water  right  under  consideration  is 
not  one  for  irrigation  or  use  on  land ;  it  is  a  right  to  the 
use  of  water  for  generation  of  power  in  a  power  plant. 
Appellant  seeks  to  overcome  that  important  distinction 
by  referring  to  an  Idaho  statute  providing  that  water 
rights  may  be  appurtenant  to  a  tiling  (the  power  plant 
it  is  said  in  this  instance)  as  well  as  to  land.  It  is 
significant  that  appellant  refers  to  no  such  provision  of 
Federal  statute,  and  none  exists. 


But  appellant’s  statement  of  and  reliance  on  the 
Idaho  statute  in  this  case  is  misleading  (appellant's 
brief,  p.  3b).  The  Supreme  Court  of  Idaho  does  not 
seem  to  agree  with  appellant  as  to  the  significance  of 
the  statute  involved.  That  court  has  held  repeatedly 
that,  under  the  law  of  Idaho,  including  the  statute  cited 
by  appellant,  water  rights  may  be  segregated  and  held 
separate  from  the  land  (or  thing)  or  may  be  assigned, 
sold  or  transferred  to  other  land. 


Bennett  v.  Twin  Falls  North  Side  Land  cf 
Water  Co.,  27  Idaho  643,  150  Pac.  336; 

Village  of  Hailey  v.  Riley,  14  Idaho  481,  95 
Pac.  686; 

Hard  v.  Boise  City  Irr.  d'  Land  Co.,  9  Idaho 
589,  76  Pac.  331. 
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See  also  Idaho  Code  Annotated  (1932),  secs.  42-801,  42- 
806,  42-1829,  42-1830.  In  the  Bennett  case,  supra,  the 
court  explicitly  stated  that  “  under  the  law  and  the  deci¬ 
sions  of  this  court,  a  water  right  is  a  distinct  property 
right  from  the  land  on  which  it  is  used”  (150  Pac.  at 
340) .  Nor  can  it  be  said  that  the  United  States  is  unable 
to  own  water  rights.  Under  Idaho  law.  a  person  may  be 
an  appropriator  of  a  water  right  even  though  he  does 
not  use  the  water  for  his  own  land  but  sells  or  distrib¬ 
utes  that  water  to  someone  else.  Murray  v.  Pub.  Utili¬ 
ties  Comm.,  27  Ida.  603,  150  Pac.  47,  50-51;  Bennett  v. 
Twin  Falls  North  Side  Land  cO  Water  Co.,  27  Ida.  643, 
150  Pac.  336,  340.  The  Idaho  statutes  clearly  recognize 
that  the  United  States  may  own  water  rights  (e.  g.. 
Idaho  Sess.  L.  (1939),  ch.  205,  secs.  1,  3.  p.  413).  Since 
water  rights  may.  in  Idaho,  be  held  separately  from  the 
land  (or  thing),  it  is  clear  that  I  ekes  v.  Fox,  based  on 
contrary  conclusions  as  regards  Washington  law,  is  in¬ 
applicable  to  the  question  of  the  appurtenance  and  own¬ 
ership  of  water  in  this  case.  See  United  States  v. 
Humboldt  Lovelock  Irr.  Liyht  <('•  Power  Co.,  97  F.  (2d) 
38,  45,  cert,  denied,  305  U.  S.  630.” 

15 Lest  there  hv  anv  misunderstanding  as  to  the  nature  oi  the 
interlocking  water  rights  of  t  lie  water  users  of  a  Federal  reclama¬ 
tion  project  and  the  water  rights  of  the  Government  in  connec¬ 
tion  with  such  project,  the  decision  in  the  case  of  I  ekes  v.  Fox  is 
to  be  read  in  connection  with  the  decisions  of  the  Supreme  Court 
in  the  cases  of  Ide  v.  United  Staten.  263  U.  S.  407.  506,  and  /v/v- 
yart  v.  Baker.  229  U.  S.  187.  Both  of  the  latter  relate  to  the,  inter¬ 
pretation  of  the  Reclamation  Act  and  the  administration  of  the 
Secretary  of  the  Interior  thereunder. 

In  the  case  of  Ide  v.  United  State*,  supra,  it  is  stated  by  the 
Supreme  Court,  speaking  through  Justice  Van  Devanter: 

“But  the  water  is  not  sold.  In  disposing  of  the  lands  in  small 
parcels,  the  plaintiff  (United  States)  invests  each  purchaser  with 
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However,  we  submit  that  it  would  be  utterly  imma¬ 
terial  if  Idaho  law,  or  any  other  provided  that  water 
rights  are  appurtenant  to  things.  The  “thing”  here 
is  the  power  plant  and  the  United  States,  not  the  appel¬ 
lant.  has  full  title  and  ownership  of  that  plant  as  has 
already  been  shown.  The  appellant's  reliance  on  I ekes 
v.  Fox  is  based  on  the  proposition  stated  therein  that 
the  water  right  under  law  there  applicable  inheres  to 
the  benefit  of  the  owner  of  the  property  on  or  in  which 
it  is  used.  Therefore,  even  on  the  basis  of  that  decision, 
the  water  right  belongs  to  the  United  States  and  not  to 
the  appellant. 

Furthermore,  it  should  be  noted  that  in  I  ekes  v.  Fox 
the  court  was  very  careful  to  point  out  that  it  was  dis¬ 
tinguishing  between  ownership  of  the  water  rights  and 
ownership  of  the  project  works. 

*  *  *  Appropriation  was  made  not  for  the 

use  of  the  government,  but,  under  the  Reclama¬ 
tion  Act,  for  the  use  of  the  landowners;  and  by 
the  terms  of  the  law  and  of  the  contract  already 
referred  to,  the  water  rights  became  the  property 
of  the  landowners,  whollv  distinct  from  the 
property  right  of  the  government  in  the  irriga¬ 
tion  works.  *  *  *  [300  U.  S.  at  95]. 

a  right  to  have  enough  water  supplied  from  the  project  canals  to 
irrigate  his  land,  but  it  does  not  give  up  all  control  over  the  water, 
or  do  more  than  pass  to  the  purchaser  a  right  to  use  the  water  so 
far  as  may  be  necessary  in  properly  cultivating  his  land.  Beyond 
this,  all  rights  incident  to  the  appropriation  are  retained  by  plain- 
tiff  (the  United  States) /’  [Italics  added.] 

See  also,  San  .Joaquin.  Co.  v.  Stanislavs  County.  233  U.  S.  454. 
400;  Montezuma  Canal  Co.  v.  Smith eille  Canal  Co..  21S  U.  S.  371, 
382 :  United  States  v.  Union  Gap  Irrigation  Co..  209  Fed.  274, 276. 
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i  The  court  conceded  the  property  right  of  the  Govern¬ 
ment  in  the  project  works  and  clearly  indicated  that  it 
would  not  and  could  not  hold  that  the  right  belonged 
i  to  anyone  other  than  the  Government,  where  the  water 
right  in  issue  is  for  use  in  the  project  works  (as  it  is  for 
use  in  the  power  plant  here). 

But  the  appellant  is  not  justified  in  relying  on  Ickes 
v.  Fo.r  for  even  other  reasons.  As  stated  in  the  initial 
sentence  of  the  opinion  in  that  case,  the  sole  question 
|  presented  was  whether  the  United  States  was  an  indis¬ 
pensable  party.  Also,  the  case  was  decided  on  a  motion 
to  dismiss  (the  action  is  still  pending  and  has  not  yet 
I  been  determined  on  the  merits)  which  admitted  impor- 

I  tant  facts  not  yet  proved  in  that  action  and  not  involved 

in  this  case.  The  court  laid  stress  on  the  fact  that,  ac¬ 
cording  to  the  undenied  allegations  of  the  bill,  the  re¬ 
spondents  had  fully  discharged  all  their  contractual 
obligations  to  the  United  States  and  that  their  rights 
had  become  vested.  Here  the  appellants  have  not  dis¬ 
charged  fully  their  contractual  obligations  to  the  United 
States ;  as  has  been  pointed  out  several  times,  even  with 
the  application  of  power  credits  to  its  obligations,  the 
appellant  still  remains  obligated  to  the  United  States 
under  its  contract  of  1926  for  a  part  of  the  estimated 
cost  of  construction  of  the  project  (R.  193). 

f.  The  electric  energy  produced  at  the  Minidoka  Poiccr  Plant  is  property 

of  the  United  States 

It  is  conceded  that  the  appellant  has,  under  its  con¬ 
tract  of  March  15, 1926,  with  the  United  States,  a  right 
to  be  credited  with  95.6  percent  of  the  net  profits,  as 
determined  by  the  Secretary,  which  are  derived  from 
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the  sales  of  power  generated  at  the  Minidoka  Power 
Plant.  Irrespective  of  that  right,  however,  the  appel¬ 
lant  cannot  claim  to  be  the  owner  of  that  electrical 
energy.  The  appellant  cannot  control  the  use  of  the 
power  plant  since  the  United  States  has  full  ownership 
of  the  plant  and  since,  by  statute  and  by  contract,  con¬ 
trol  is  specifically  vested  in  the  Government.  Nor  can 
appellant  control  the  use  of  the  electrical  energy  there 
generated  since  the  full  ownership  of  that  energy  is 
in  the  United  States.  This  proposition  has  been  con- 
clusivelv  established  bv  the  recent  decision  of  the 

m/  * 

Supreme  Court  of  the  United  States  in  Ash-wander  v. 
Tennessee  Valley  Authority ,  297  U.  S.  288,  rehearing 
denied  297  U.  S.  728,  in  which  the  court  stated  as  fol¬ 
lows  : 

The  Government  acquired  full  title  to  the  dam 
site,  with  all  riparian  rights.  The  power  of  fall¬ 
ing  water  was  an  inevitable  incident  of  the  con¬ 
struction  of  the  dam.  That  water  power  came 
into  the  exclusive  control  of  the  Federal  Govern¬ 
ment.  The  mechanical  energy  was  convertible 
into  electric  energy,  and  the  water  power,  the 
right  to  convert  it  into  electric  energy,  and  the 
electric  energy  thus  produced,  constitute  prop¬ 
erty  belonging  to  the  United  States  [citation  of 
cases]. 

Authority  to  dispose  of  property  constitution¬ 
ally  acquired  by  the  United  States  is  expressly 
granted  to  the  Congress  by  section  3  of  Article 
TV  of  the  Constitution.  This  section  provides : 

1 ‘The  Congress  shall  have  Power  to  dispose  of 
and  make  all  needful  Rules  and  Regulations  re¬ 
specting  the  Territory  or  other  Property  belong¬ 
ing  to  the  United  States;  and  nothing  in  this 
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Constitution  shall  be  so  construed  as  to  Prejudice 
any  claims  of  the  United  States,  or  of  any  par¬ 
ticular  State.’’  [297  U.  S.  330.] 

In  summation,  it  becomes  obvious  on  the  basis  of  a 
proper  analysis  of  the  appellant’s  contentions  and  the 
application  of  the  pertinent  statutes  and  court  decisions 
that  the  Burley  Irrigation  District  has  absolutely  no  basis 
for  claiming  any  ownership  in  any  part  of  the  Mini¬ 
doka  Project  or  in  any  of  the  power  or  irrigation  facili¬ 
ties  or  in  the  flow  of  water  decreed  for  power  purposes 
at  the  Minidoka  Plant  or  in  any  electrical  energy  pro¬ 
duced  by  those  facilities.  Nor  can  the  appellant  assert 
anv  valid  claims  to  enable  it  to  control  the  discretion 


of  the  United  States  in  the  operation,  use,  disuse,  or 
disposition  of  any  of  these  facilities,  equipment,  or  elec¬ 
tric  energy.  No  rights  of  ownership  having  ever  been 
acquired  by  the  Burley  Irrigation  District,  it  has  no 
bases  for  claiming  any  such  rights. 


.  2.  Even  if  the  appellant  did  have  rights  in  the  property,  the  action  of  the 
Secretary  would  not  be  an  interference  with  them  since,  by  contract 
with  the  appellant,  he  is  given  full  control  over  that  property 


As  has  already  been  pointed  out,  in  its  contract  of 
March  15,  1926,  with  the  United  States  (defendant’s 
i  Exhibit  No.  6,  certified  to  this  court;  R.  121-152),  the 
i  appellant  specifically  acknowledged  and  agreed  that 
the  United  States,  through  the  Secretary,  was  to  op¬ 
erate  the  “reserved  works,”  which  are  defined  therein 
to  include  the  dam,  power  plant,  power  distribution 
facilities,  and  certain  other  works,  and  was  to  determine 
:  the  profits.  And  as  has  also  been  previously  shown, 
i  the  court  is,  in  such  circumstances,  precluded  from 
l  questioning  the  action  taken  by  a  Government  official  in 
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performing  a  function  granted  him  by  contract  of  the 
litigating  party. 

Kililberg  v.  United  States,  97  U.  S.  398; 

Sweeney  v.  United  States,  109  U.  S.  618; 

Martinsburg  &  P.  R.  R.  v.  March,  114  TJ.  S. 
549; 

Chicago,  S.  F.  &  C.  R .  R.  v.  Price,  138  U.  S. 
185; 

United  States  v.  Gleason,  175  U  S.  588 ; 

United  States  v.  Barlow,  184  U.  S.  123; 

Ripley  v.  United  States,  223  U.  S.  695; 

Merrill-Ruckgaber  Co.  v.  United  States,  241 
U.  S.  387 ; 

(all  supra). 

It  is  not  necessary  to  belabor  the  point  that  if  a  party 
contracts  with  another  for  operation  of  the  former’s 
property  he  cannot  complain  of  the  method  of  opera¬ 
tion  so  long  as  it  is  within  the  authority  granted  by 
the  contract.  Certainly  that  is  abundantly  true  in  a 
case  such  as  this  where,  as  already  shown,  the  agent’s 
operation  is  reasonable.  It  cannot  be  said  that  the 
Secretary,  under  the  contract,  had  any  express  or  im¬ 
plied  duty  to  operate  in  any  specified  way  or  not  to 
operate  in  the  way  in  which  he  is  operating. 

E.  The  Burley  Irrigation  District  has  no  basis  for  complaint  that  the 
transmission  lines  of  the  project  are  being  used  to  convey  electricity  to 
the  Minidoka  Irrigation  District 

The  power  delivered  by  the  Idaho  Power  Company 
under  its  contract  with  the  United  States  of  October  1, 
1934,  is  distributed  to  consumers  in  the  Minidoka  Irri¬ 
gation  District  and  in  other  parts  of  the  Minidoka 
Project  through  the  transmission  and  distribution 
facilities  appurtenant  to  the  Minidoka  Power  Plant. 
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Those  facilities,  included  in  the  commercial  power  dis¬ 
tribution  system,  consist  of  the  switchyard,  intercon¬ 
necting  substation,  transformers,  and  transmission 
lines.  Their  cost  was  charged  on  the  books  for  the  most 
part  to  a  separate  division  or  account  known  as  the 
Commercial  Power  Division  of  the  Minidoka  Project, 
and  in  part  provided  for  from  receipts  secured  from 
power  distributed  through  the  original  power  works 
in  accordance  with  the  contracts  between  the  United 
States  and  the  Burley  and  Minidoka  Irrigation  Dis¬ 
tricts  of  March  15,  1926,  and  February  11,  1927,  re¬ 
spectively.  Their  use  has  eliminated  the  necessity  of 
constructing  an  independent  parallel  transmission 
system  (R.  175,  239.  270;  plaintiff’s  Exhibit  No.  1. 
p.  18,  point  10). 

The  appellant  contends  (pars.  36,  37.  38,  and  39,  Bill 
of  Complaint,  R.  29-34)  that  it  is  the  owner  of  95.6 
percent  of  the  transmission  lines  and  the  other  distribut¬ 
ing  works  of  the  project,  and  that  the  failure  to  com¬ 
pensate  the  Burley  Irrigation  District  for  the  use  of 
these  transmission  facilities  in  distributing  the  power 
imported  from  the  Idaho  Power  Company  is  in  viola¬ 
tion  of  its  rights. 

The  appellant,  however,  has  no  valid  basis  for  de¬ 
manding  compensation  for  the  use  of  these  facilities  for 
at  least  two  adequate  reasons.  First,  the  Burley  Irriga¬ 
tion  District  has  never  paid  for  these  facilities,  as  has 
already  been  adequately  demonstrated.  Second,  even  if 
it  had  paid  for  these  facilities  and  even  if  it  had  owned 
them,  nevertheless,  the  Minidoka  Irrigation  District, 
being  an  owner  in  common,  would  be  entitled  to  the  use 
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of  the  transmission  facilities  without  any  obligation  to 
pay  compensation  to  the  Burley  Irrigation  District, 
i  The  contention  of  the  Burley  Irrigation  District  that 
it  “ owns ’’  95.6  percent  of  these  facilities  clearly  imputes 
that  the  Minidoka  Irrigation  District  is  a  co-owner  of 
the  facilities  to  the  extent  of  4.4  percent.  Nor  is  the 
interest  of  the  Minidoka  Irrigation  District  obliterated 
because  of  the  disproportion  of  alleged  ownership  be¬ 
tween  the  two  parties.  A  party  having  an  interest  of 
4.4  percent  is  assured  of  judicial  confirmation  of  his 
rights  of  co-ownership.  Hochsprung  v.  Stevenson,  82 
Mont.  222,  266  Pac.  406  (4.5  percent  co-ownership)  ; 
Lucado  v.  Lester,  105  W.  Va.  491,  143  S.  E.  155  (% 
co-ownership).  The  expenditure  of  large  sums  by  one 
i  co-owner  in  the  development  of  the  common  property 
clearly  cannot  extirpate  the  other  co-owner's  interest. 
Merritt  Oil  Corp.  v.  Young,  43  F.  (2d)  27  (C.  C.  A. 
10th). 

Since  it  is  obvious  that  the  Minidoka  Irrigation  Dis¬ 
trict,  on  the  basis  of  the  appellant's  contentions,  is  a 
co-owner,  we  can  apply  the  general  principle  regulating 
the  mutual  rights  of  co-owners.  That  principle  is  as 
follows : 

A  tenant  in  common  has  the  right  to  occupy 
and  use  common  property  and  one  co-tenant  can¬ 
not  recover  of  the  others  for  use  and  occupancy, 
in  absence  of  agreement,  ouster,  or  subletting 
[Allen  v.  Jones,  12  F.  (2d)  186,  56  App.  D.  C. 
245]. 

From  the  nature  of  the  property  here  involved  it  is 
indubitable  that  the  use  of  the  project  transmission  and 
transformer  facilities  for  importing  power  from  the 
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Idaho  Power  Company  in  no  way  interferes  with  the 
use  of  the  same  facilities  for  transforming  and  trans¬ 
mitting  power  secured  from  the  Minidoka  Power  Plant 
(R.  200,  255-56,  262).  It  is  also  clear  that  the  use  of 
these  facilities  for  transmission  of  power  from  the 
Idaho  Power  Company  does  not  in  any  way  tend  to 
increase  the  depreciation  of  the  distributing  system 
(R.  200,  262).  In  such  circumstances,  therefore,  the 
following  holding  in  a  case  involving  use  by  co-owners 
of  an  electrical  transmission  line  becomes  particularly 
applicable : 

In  the  present  case  it  is  clear,  from  the  nature 
of  the  property  involved,  that  each  of  the  co- 
owners  may  make  use  of  the  common  property 
without  conflict  with  the  use  bv  any  of  the  others. 
It  may  be  said  that  all  are  in  possession;  and 
the  possession  and  use  of  the  property  by  one, 
or  anv  number,  does  not  interfere  with  the  use  bv 
the  others.  Since  the  rule  is  that  anv  co-owner 
of  common  property  lias  the  legal  right  to  make 
such  use  of  the  property  as  he  sees  fit,  even  to 
the  exclusion  of  all  others,  if  necessary,  would 
it  not  follow  that  one  has  the  right  to  use  such 
property  in  any  manner  not  inconsistent  with  the 
use  of  the  others,  when  all  are  in  possession? 
It  is  not  contended  that  the  use  by  defendants  will 
in  any  way  interfere  with  the  use  of  the  plaintiffs, 
or  in  any  way  place  a  greater  burden  of  liability 
on  them.  In  view  of  the  nature  of  the  property 
involved,  and  the  rules  applicable  to  the  use  of 
personal  property  by  owners  in  common,  we  are 
of  opinion  that  the  circuit  court  erred  in  limiting 
the  use  of  defendants  to  the  particular  connec¬ 
tion  formerly  used  by  their  assignor,  Ramsey. 
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[ Lucado  v.  Lester,  105  W.  Ya.  491,  143  S.  E. 
155,  156-157]. 

Since  the  use  of  the  transmission  facilities  involves  no 
ouster  of  the  Burley  Irrigation  District,  there  can  be  no 
question  of  the  right  of  the  Minidoka  Irrigation  Dis¬ 
trict,  as  co-owner,  to  the  use  of  these  facilities. 

Indeed,  even  if  the  transmission  lines  have  been  used 
solely  by  the  Minidoka  Irrigation  District,  the  Burley 
Irrigation  District  would  not  be  entitled  to  rent.  In 
this  regard  the  Court  of  Appeals  for  the  District  of 
Columbia  has  held  that  a  co-tenant,  even  though  he  had 
sole  use  of  the  property,  cannot  be  compelled  to  pay 
rent  to  his  co-tenant.  Allen  v.  Jones,  12  F.  (2d)  186, 
56  App.  D.  C.  245.  In  reversing  the  decree  of  the  lower 
court  which  had  imposed  rent  payments  on  the  defend¬ 
ant  co-owner,  the  court  stated: 

The  petition  filed  by  the  appellee,  as  plaintiff 
below,  sets  forth  that  she  and  the  defendants  are 
the  heirs  at  law  and  next  of  kin  of  Mary  M. 
Moten,  deceased,  and  as  such  vested  with  fee- 
simple  title  to  the  real  estate  sought  to  be  par¬ 
titioned,  and  that  since  the  death  of  Mary  M. 
Moten  the  defendants  “have  used  and  occupied 
the  said  premises  without  paying  any  rental 
therefor  to  the  petitioner  herein.  ”  Agreeably  to 
the  prayers  of  the  petition,  the  cause  was  re¬ 
ferred  to  the  auditor  of  the  Supreme  Court  of  the 
District,  who  found  that  since  the  death  of  Mrs. 
Moten  the  property  had  been  solely  used  and  oc¬ 
cupied  by  the  defendants  “without  the  payment 
of  rent  therefor.” 

The  decree  of  the  court  was  for  the  sale  of  the 
premises  and  an  accounting  by  the  defendants 
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to  the  plaintiff  for  use  and  occupancy.  The 
question  for  determination  here,  therefore,  is 
whether  one  of  several  tenants  in  common  may 
compel  his  cotenants  to  account  to  him  for  use 
and  occupation,  in  the  absence  of  an  agreement, 
ouster,  or  subletting  by  the  cotenants. 

In  Lyon  v.  Bursey,  42  App.  D.  C.  519,  we  ruled 
that  a  tenant  in  common  is  not  liable  to  his  co- 
tenants  for  use  and  occupation  unless  there  has 
been  an  actual  or  constructive  ouster  of  the 
cotenants.  See,  also,  Meyers  v.  Loan  <&  Savings 
Ass’n,  116  A.  453,  139  Md.  607,  615;  Zwergel  v. 
Zwergel,  194  N.  W.  505,  224  Mich.  31,  36;  Carroll 
v.  Carroll,  74  N.  E.  913, 188  Mass.  558.  [Allen  v. 
Jones,  12  F.  (2d)  186-187,  56  App.  D.  C. 
245-246.] 

Irrespective  of  any  assumption  which  we  may  take, 
therefore,  it  is  obvious  that  under  no  circumstances  can 
the  Burlev  Irrigation  District  base  auv  valid  claim  to 
rent  or  other  compensation  for  the  use  of  the  transmis¬ 
sion  facilities  in  distributing  power  from  the  Idaho 
Power  Company  to  the  Minidoka  Irrigation  District  or 
other  parts  of  the  Minidoka  Project. 

F.  The  Burley  Irrigation  District  cannot  complain  that  it  has  been  unfairly 
treated.  Having  received  and  accepted  the  numerous  benefits  resulting 
from  the  conservation  plan  effected  by  the  Secretary,  the  appellant  is 
estopped  to  allege  that  the  Secretary  was  without  authority  to  adopt  the 
conservation  plan 

1.  The  appellant  has  benefited  from  the  savings  of  water  effected  by  the 
Secretary  under  the  conservation  plan  which  is  an  integral  part  of  the 
arrangement  now  under  attack 

The  appellant  has  received  numerous  benefits  as  a 
direct  result  of  the  conservation  of  water  in  American 
Falls  Reservoir  effected  through  the  Secretary’s  con¬ 
servation  plan.  Some  of  these  benefits  are  as  follows: 
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(1)  In  1935  the  appellant  received,  under  a  tempo¬ 
rary  rental  contract,  the  stored  water  supply  available 
from  50,000  acre-feet  of  storage  capacity  in  the  Amer¬ 
ican  Falls  Reservoir.  This  supply  was  substantially 
enlarged  by  reason  of  the  water  conservation  plan 
adopted  by  the  Secretary  (R.  194, 292). 

(2)  By  reason  of  an  exchange  of  water  to  which  the 
appellant  is  entitled  in  the  Jackson  Lake  Reservoir. 
250  miles  upstream,  for  water  in  American  Falls  Reser¬ 
voir,  only  some  25  miles  upstream,  the  appellant  is 
benefited  by  the  increased  storage  in  that  latter  reser¬ 
voir  which  is  effected  by  the  Secretary’s  conservation 
plan.  To  the  extent  that  the  American  Falls  Reservoir 
is  more  nearly  able  to  fill,  the  appellant  secures  a  pro¬ 
portionate  increase  in  the  following  benefits  which  flow 
from  the  exchange  of  its  Jackson  Lake  water  for  Amer¬ 
ican  Falls  water  to  the  extent  that  the  latter  is  available 
(R,  194,  277,  303,  304,  305,  324) : 

a.  The  exchange  saves  to  the  appellant  ap¬ 
proximately  13  percent  of  its  water  which  would 
otherwise  be  lost  by  evaporation  and  seepage 
while  in  transit  down  the  river  from  Jackson 
Lake. 

b.  Since  it  takes  about  five  davs  to  get  water 
down  from  Jackson  Lake,  the  appellant  is  bene¬ 
fited  by  the  exchange  which  obviates  losses 
which  might  otherwise  occur  by  reason  of  the 
5-day  delay  in  getting  its  water. 

c.  The  exchange  of  water  obviates  the  danger 
of  “pirating”  of  the  appellant’s  water  at  the 
numerous  irrigation  canals  operating  from  the 
river  between  Jackson  Lake  and  American  Falls. 
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(3)  Through  the  use  of  American  Falls  Reservoir 
water,  the  appellant  is  able  to  utilize  its  share  of  Lake 
Walcott  water  more  efficiently.  This  results  from  the 
circumstance  that  because  the  canal  which  supplies  the 
Burley  Irrigation  District  is  at  a  fairly  high  grade, 
onlv  a  very  limited  amount  of  water  will  flow  into  the 
canal  unless  water  is  borrowed  from  the  American  Falls 
Reservoir  to  hold  up  the  level  of  Lake  Walcott  (R.  195. 
305). 

(4)  The  use  of  American  Falls  Reservoir  water  pro¬ 
vides  more  water  for  power  purposes  at  the  Minidoka 
Power  Plant  and  also  serves  to  keep  up  the  head  of 
water  for  power  production  at  that  plant  by  maintain¬ 
ing  Lake  Walcott  at  a  high  level  (R.  195). 

All  these  benefits  to  the  appellant  were  either  ef¬ 
fected  or  enhanced  by  the  saving  of  250,000  acre-feet, 
of  water  in  the  American  Falls  Reservoir  during  1935 
as  a  result  of  the  Secretary’s  conservation  plan. 

2.  The  appellant  has  received  a  substantial  benefit  from  an  improved  power 

supply 

The  appellant  has  also  received  and  accepted  an  im¬ 
proved  power  supply,  both  for  irrigation  and  com¬ 
mercial  power  purposes.  It  has  accepted  the  benefit 
of  power  profits  derived  from  a  commercial  power  busi¬ 
ness  which,  as  has  been  demonstrated  fully  heretofore, 
is  dependent  for  its  continued  existence  as  a  successful 
and  profitable  business  solely  on  the  exchange  power 
imported  into  the  project  by  the  Secretary  from  the 
Idaho  Power  Company  (R.  196). 
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3.  The  Burley  Irrigation  District  is  estopped  to  attack  the  Secretary's 
action  in  effecting  the  conservation  plan 

Having  accepted  and  enjoyed  the  numerous  and  sub¬ 
stantial  benefits  mentioned  above,  the  position  of  the 
Burley  Irrigation  District  in  this  suit  is  without  equity. 
Even  if  this  court  should  hold  that  the  Secretary’s 
action  was  unauthorized,  the  appellant’s  contentions 
could  not  be  sustained.  Since  the  appellant  has  accepted 
the  fruits  of  the  Secretary’s  action,  the  appellant  can¬ 
not  be  permitted  to  deny  its  validity  while  retaining  its 
benefits.  The  appellant  cannot  accept  that  which  is 
beneficial  and  simultaneously  seek  to  have  held  void 
that  which  is  burdensome.  It  cannot  repudiate  the  obli¬ 
gations  of  the  allegedly  unauthorized  transaction  while 
retaining  and  demanding  the  continued  enjoyment  of 
its  benefits.  Baker  v.  Cummings ,  181  U.  S.  117,  130; 
Bader's  Adnrr  v.  Maddox,  150  U.  S.  128;  Branch  v. 
J<  sup,  106  IT.  S.  468, 475—476;  Wonnser  v.  Metropolitan 
R.  Co.,  184  N.  Y.  83,  76  N.  E.  1036;  Watkins  v.  National 
Bank,  51  Kans.  254,  32  Pac.  914.  It  is  submitted,  there- 
fpre,  that  the  appellant  is  now  estopped  to  attack  either 
the  validity  of  the  plan  or  the  authority  of  the  Secre¬ 
tary  in  adopting  it. 
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III 

The  District  Court  was  without  jurisdiction  over  this  contro¬ 
versy  and  hence  the  bill  of  complaint  was  properly  dis¬ 
missed  10 

A.  The  relief  sought  by  the  appellant  will  prevent  the  Secretary  of  the 
Interior  from  performing  the  contract  of  January  1,  1935,  with  the 
Minidoka  Irrigation  District  and  that  district  is  therefore  an  indis¬ 
pensable  party  without  whose  presence  the  court  could  not  proceed 

1.  The  court  cannot  take  jurisdiction  in  the  absence  of  persons  whose 
interests  are  so  related  with  those  of  parties  before  the  court  that  relief 
cannot  be  granted  to  the  latter  without  determining  substantial  rights  of 
the  former 

The  Minidoka  Irrigation  District  was  not  made  party 
to  this  suit  (R.  174).  Its  rights  would,  however,  be 
vitally  affected  bv  anv  decree  rendered  bv  the  court. 
The  Minidoka  Irrigation  District  is,  therefore,  an  in¬ 
dispensable  party  without  whose  presence  the  court  is 
without  jurisdiction. 

The  general  principle  with  regard  to  indispensable 
parties  is  that  the  court  cannot  proceed  with  a  cause  in 
the  absence  of  persons  whose  interests  are  so  inter¬ 
related  with  the  interests  of  parties  before  the  court 
that  relief  cannot  be.  granted  against  those  before  the 
court  without  determining  substantial  rights  of 
those  who  are  absent.  2  Moore’s  Federal  Practice 
2188  (1938). 

In  the  leading  case  of  Shields  v.  Bar  rote,  17  How.  130. 
139.  15  L.  Ed.  158.  160  (1854),  the  Supreme  Court  of 

1C  The  trial  court  took  cognizance  of  the  jurisdictional  argu¬ 
ments  advanced  by  the  appellee,  there  the  defendant,  but  based 
its  decision  on  the  merits  and  not  on  jurisdictional  grounds 
(R.  320). 
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the  United  States,  in  pointing  out  the  three  classes  of 
parties  to  a  bill  in  equity,  stated : 

They  are:  1.  Formal  parties.  2.  [Necessary 
parties]  Persons  having  an  interest  in  the  con¬ 
troversy,  and  who  ought  to  be  made  parties,  in 
order  that  the  court  may  act  on  that  rule  which 
requires  it  to  decide  on,  and  finally  determine  the 
entire  controversy,  and  do  complete  justice,  by 
adjusting  all  the  rights  involved  in  it.  These 
persons  are  commonly  termed  necessary  parties; 
but  if  their  interests  are  separable  from  those  of 
the  parties  before  the  court,  so  that  the  court 
can  proceed  to  a  decree,  and  do  complete  and 
final  justice,  without  affecting  other  persons  not 
before  the  court,  the  latter  are  not  indispensable 
parties.  3.  [Indispensable  parties]  Persons  who 
not  only  have  an  interest  in  the  controversy,  but 
an  interest  of  such  a  nature  that  a  final  decree 
cannot  be  made  without  either  affecting  that 
interest,  or  leaving  the  controversy  in  such  a 
condition  that  its  final  termination  may  be  wholly 
inconsistent  with  equity  and  good  conscience. 

A  bill  to  rescind  a  contract  affords  an  ex¬ 
ample  of  this  kind.  For,  if  only  a  part  of 
those  interested  in  the  contract  are  before  the 
court,  a  decree  of  rescission  must  either  destroy 
the  rights  of  those  who  are  absent,  or  leave  the 
contract  in  full  force  as  respects  them ;  while  it 
is  set  aside,  and  the  contracting  parties  restored 
to  their  former  condition,  as  to  the  others.  We 
do  not  say  that  no  case  can  arise  in  which  this 
may  be  done ;  but  it  must  be  a  case  in  which  the 
rights  of  those  before  the  court  are  completely 
separable  from  the  rights  of  those  absent,  other¬ 
wise  the  latter  are  indispensable  parties. 
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2.  The  Minidoka  Irrigation  District  has  substantial  rights  and  benefits 
under  its  contract  of  January  1, 1925,  with  the  United  States  which  would 
be  cut  off  completely  if  appellant  received  the  relief  which  it  seeks 

In  this  proceeding  the  Minidoka  Irrigation  District 
clearly  falls  within  the  third  category  mentioned  in 
Shields  v.  Barrow,  supra.  The  appellant’s  bill  of  com¬ 
plaint  expressly  prays  for  an  injunction  which  will 
prevent  the  Secretary  of  the  Interior,  and  all  persons 
acting  under  his  authority,  direction,  or  control,  from 
crediting  any  sum  to  anyone  under  the  contract  of 
January  1,  1935,  between  the  Minidoka  Irrigation 
District  and  the  United  States,  and  which  will  compel 
the  Secretary  to  credit  to  the  appellant  95.6  percent  of 
the  profits  from  sale  of  outside  power  on  the  Minidoka 
Irrigation  District.  The  entire  contract  of  January  1, 
1935,  will  obviously  be  nullified  if  the  appellant  obtains 
the  relief  which  it  seeks.17 

Under  the  contract  the  Minidoka  Irrigation  District 
is  assured  of  the  delivery  of  stated  amounts  of  power 
for  distribution  on  the  district  and  in  the  town  of  Mini¬ 
doka.  The  district  is  entitled  to  receive  the  entire  net 
profits  from  the  sales  of  that  power,  less  $50,000  which 
it  guarantees  for  credit  to  the  Black  Canyon  Power 
Plant.  But  the  appellant  seeks  an  injunction  which 
will  prevent  the  crediting  or  other  disposition  to  the 
Minidoka  District  of  those  profits.  Obviously,  then, 
a  very  vital  right  of  that  district  will  be  affected,  in¬ 
deed,  wiped  out,  if  appellant’s  prayer  is  granted. 

Since  the  contract  provides  for  its  termination  if  a 
court  should  grant  the  relief  now  sought  by  the  appel- 

The  contract  appears  as  defendants  Exhibit  No.  11,  which 
has  been  certified  to  this  court,  and  also  appears  as  Exhibit  No. 
10  to  appellant's  bill  of  complaint  (R.  86-93). 
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lant  (Par.  20,  R.  92),  it  is  abundantly  clear  that  this 
proceeding  also  imperils  all  other  rights  of  the  Mini¬ 
doka  District  under  its  contract  of  1935,  including  the 
right  to  demand  or  receive  power  and  also  the  right 
(Par.  15.  R.  91)  to  approve  or  disapprove  the  installa¬ 
tion  or  construction  of  improvements  to  the  distribution 
system  costing  more  than  $1,000.  That  latter  right  is 
one  which  the  district,  or  the  appellant  for  that  matter, 
does  not  have  otherwise,  since  the  United  States,  under 
its  contracts  of  1926  and  1927  with  the  two  districts,1'* 
has  unfettered  control  over  the  making  of  improve¬ 
ments  on  the  same  distribution  svstern  and  the  charg- 
ihg  of  them  against  the  proceeds  of  the  power  sales  in 
which  both  districts  are  interested. 

3.  Under  the  precedents  it  is  clear  that  the  Minidoka  Irrigation  District 
is  an  indispensable  party  without  whose  presence  the  court  cannot  grant 
the  relief  sought 

Not  only  do  good  conscience  and  equity  require  that 
the  court  refuse  to  assume  jurisdiction  in  this  case,  but 
the  law  itself  is  clear  that  it  is  the  duty  of  the  court  to 
dismiss  the  bill  for  want  of  jurisdiction  because  of  the 
lack  of  an  indispensable  party. 

Two  recent  cases  in  this  court  appear  to  be  controlling 
in  this  case:  Balter  v.  I ekes,  89  F.  (2d)  856,  67  App. 
D.  C.  112  (1937),  cert,  denied  301  U.  S.  709,  57  Sup.  Ct. 
941, 81 L.  Ed.  1363  (1937),  and  D acker  v.  Butler,  104  F. 
(2d)  236,  —  App.  D.  C.  —  (March  20, 1939).  See  also 
Green  v.  Brophy,  No.  7381,  this  Court,  decided  January 

i  1H  Defendant's  Exhibit  No.  6,  certified  to  this  court,  and  printed 
in  the  record  as  an  exhibit  to  the  answer.  R.  121  et  seq.;  plaintiff's 
Exhibit  No.  5.  certified  to  this  court. 
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15,  1940;  Flynn  v.  Brooks,  105  F.  (2d)  766,  —  App. 
D.  C.  —  (May  22, 1939). 

The  Balter  case  was  a  suit  to  restrain  Federal  officers 
from  using  or  crediting  funds  contributed  partly  by  the 
United  States  and  partly  by  the  City  of  St.  Louis  for 
the  building  of  a  memorial.  This  court  held  that  the 
United  States  and  the  City  of  St.  Louis  were  parties  to 
a  contract  and  that  since  the  decree  sought  would  affect 
the  execution  of  this  contract,  the  Citv  was  an  indis- 
pensable  party.  This  court  stated: 

The  test  in  the  instant  case  is  whether  a  linal 
decree  can  be  entered  without  affecting  the  in¬ 
terest  of  the  city  of  St.  Louis.  The  interest  of 
the  city  here  unquestionably  is  to  have  the  United 
States  carry  out  its  part  of  the  agreement,  and, 
while  the  city  could  not  obtain  specific  perform¬ 
ance  against  the  United  States,  as  it  might 
against  a  private  individual,  its  interest  remains 
and  might  be  vitally  affected  by  any  decree  which 
might  be  entered  in  this  case. 

Both  parties  are  essential  to  the  completion  of 
this  enterprise.  Neither  party  could  proceed 
with  its  completion  without  the  cooperation  of 
the  other.  Therefore,  although  the  agreement  is 
executed  on  the  part  of  the  city,  in  so  far  as  the 
payment  of  its  portion  is  concerned,  questions 
will  undoubtedly  arise  involving  the  future  main¬ 
tenance  and  upkeep  of  the  memorial  when  it  is 
completed,  in  which  the  city  would  have  a  vital 
interest. 

This  is  not  a  suit  by  one  of  the  parties  to  the 
contract,  seeking  to  annul  it,  but  by  third  parties, 
asserting  a  somewhat  questionable  interest,  who 
attempt  to  defeat  the  carrying  out  of  the  agree- 

204961—40 - s 
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ment.  It  follows,  we  think,  that  before  any  final 
decree  adjudicating  the  issues  can  be  entered,  all 
the  parties  to  the  contract  must  be  before  the 
court  and  be  given  an  opportunity  to  be  heard. 
[Italics  supplied.] 

Both  the  language  and  the  decision  in  the  Balter  case 
are  directly  applicable  to  the  instant  suit.  The  interest 
of  the  Minidoka  Irrigation  District  unquestionably  is 
to  have  the  United  States  carry  out  its  part  of  the  agree¬ 
ment,  and,  while  the  Minidoka  Irrigation  District  could 
not  obtain  specific  performance  against  the  United 
States,  as  it  might  have  against  a  private  individual,  its 
interest  remains  and  would  be  vitally  affected  by  any 
decree  which  might  be  entered  in  this  case. 

In  the  Ducker  case  the  plaintiffs  sought  to  participate 
in  moneys  appropriated  by  Congress  to  compensate 
attorneys  for  their  services  in  obtaining  congressional 
recognition  of  a  claim  of  the  Confederated  Band  of  Ute 
Indians.  Congress  had  specified  that  all  contracts  or 
assignments  upon  which  any  claim  for  attorneys7  fees 
were  made  must  be  approved  by  the  Secretary  of  the 
Interior  and  the  fees  deemed  reasonable  by  him.  A  con¬ 
tract  between  a  Mr.  Justis  and  the  Indians  and  an  as¬ 
signment  of  a  half  interest  therein  to  one  Butler  had 
been  approved  by  the  Secretary.  The  plaintiffs,  claim¬ 
ing  an  interest  in  the  fees  by  virtue  of  unapproved  con¬ 
tracts  between  the  plaintiffs  and  Justis,  sought  an 
injunction  against  the  Secretary  of  the  Interior  to  pre¬ 
sent  distribution  of  any  of  the  fund  to  the  heirs  or 
creditors  of  Justis.  Neither  Justis7  estate  nor  his  heirs 
had  been  made  parties.  After  discussing  the  question 
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of  the  Secretary’s  discretion  in  determining  the  reason¬ 
able  amount  of  fees  to  be  allowed,  this  court  stated : 

In  the  second  place,  even  as  to  the  one  approved 
contract  of  June  25, 1928,  under  which  appellants 
claim,  the  bill  is  fatally  defective  because  persons 
indispensable  for  the  adjudication  of  the  case 
have  not  been  made  parties.  In  the  absence  of 
indispensable  parties  dismissal  of  the  suit  is 
proper.  ( Brady  v.  Work,  263  U.  S.  435, 437, 44  S. 
Ot.  168,  68  L.  Ed.  375:  Gregory  v.  Stetson,  133 
IT.  S.  579,  587,  10  S.  Ot.  422*  33  L.  Ed.  792; 
Webster  v.  Fall,  266  U.  S.  507,  45  S.  Ct.  148,  69 

L.  Ed.  411 ;  Gnerieh  v.  ft  niter,  265  U.  S.  388,  393: 
44  S.  Ot.  532,  68  L.  Ed.  1068:  Minnesota  v.  North¬ 
ern  Securities  Co.,  184  U.  S.  199.  235,  22  S.  Ct. 
308,  46  L.  Ed.  499:  Utilities  Production  Corp.  v. 
Carter  Oil  Co.,  10  Cir.,  72  F.  2d  655,  661 ;  Ch  icago , 

M. ,  St.  P.  &  P.  fty.  Co.  v.  Adams  County,  9  Cir., 
72  F.  2d  816,  819.)  A  court  should  not  adjudi¬ 
cate  the  rights  or  liabilities  of  a  person  unless  he 
is  actually  or  constructively  before  it.  ( Shields 
v.  Barrow,  17  How.  130, 141, 15  L.  Ed.  158 ;  Bogart 
v.  Southern  Pacific  Co.,  228  U.  S.  137,  147,  33 
S.  Ct.  497,  57  L.  Ed.  768:  United  States  v.  Bean, 

8  Cir.,  253  F.  1,  7;  Washington  v.  United  States, 

9  Cir.,  87  F.  2d  421,  427.) 

Indispensable  parties  are  those  who  have  an 
interest  in  the  controversy  “of  such  a  nature  that 
a  final  decree  cannot  be  made  without  either  af¬ 
fecting  that  interest,  or  leaving  the  controversy 
in  such  a  condition  that  its  final  termination  may 
be  wholly  inconsistent  with  equity  and  good  con¬ 
science.  ”  (See  Washington  v.  United  States,  9 
Cir.,  87  F.  2d  421,  427,  for  a  discussion  of  the  im¬ 
proper  synonymous  usage  of  “necessary”  and 
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“indispensable."  Shields  v.  Barrow ,  17  How. 
130,  139,  15  L.  Ed.  158,  followed  in  Common¬ 
wealth  Trust  Co.  v.  Smith,  266  U.  S.  152, 159,  45 
S.  Ct.  26,  69  L.  Ed.  219;  Minnesota  v.  Northern 
Securities  Co.,  184  U.  S.  199,  235,  22  S.  Ct.  308, 
46  L.  Ed.  499;  Niles-Bement-Pond  Co.  v.  Iron 
Moulders’  Union  Local  No.  OS,  254  U.  S.  77,  80. 
41  S.  Ct.  39,  65  L.  Ed.  145;  Waterman  v.  Canal- 
Louisiana  Bank  and  'Trust  Co.,  215  U.  S.  33,  48, 
30  S.  Ct.  10,  54  L.  Ed.  80;  California  v.  Southern 
Pacific  Co.,  157  U.  S.  229,  249,  15  S.  Ct.  591.  39 
L.  Ed.  683;  Green  v.  Mclntire,  39  App.  1).  C.  249; 
Balter  v.  I  ekes,  67  App.  D.  C.  112, 114-115,  89  F. 
2d  856,  858-859,  certiorari  denied,  301  U.  S.  709. 
57  S.  Ct.  941.  81  L.  Ed.  1363;  7  Hughes,  Federal 
Practice  (1931),  Sec.  4296.  Cf.  Rule  19,  Federal 
Rules  of  Civil  Procedure,  28  U.  S.  C.  A.  follow¬ 
ing  section  723c;  2  Moore,  Federal  Practice 
(193S)  2133,  2142;  2  Edmunds,  Federal  Rules  of 
Civil  Procedure  (1938)  821.) 

The  claims  of  appellants,  and  of  Appellee 
Butler  as  well,  depend  upon  the  approved  con¬ 
tract  between  Just  is  and  the  Ute  Indians.  As 

Justis  is  dead  his  estate  is  vitallv  interested  in 

* 

any  determination  which  may  be  made  of  the 
amount  to  be  allotted  bv  the  Secretarv  of  the 
Interior  on  account  of  that  contract.  Anv  de- 
cree  granting  to  appellants  a  share  of  the  fund 
must  necessarilv  affect  the  interest  of  the  estate 
in  the  fund,  and,  consequently,  it  is  an  indis¬ 
pensable  party.  (Cf.  Williams  v.  Bankhead y  19 
Wall.  563,  570-572.  22  L.  Ed.  184;  Pilfjer  v. 
Sutherland,  61  App.  D.  C.  84,  87,  57  F.  2d  604, 
607.)  In  fact,  appellants’  theory  of  action  rests 
in  part  upon  the  contention  that  Justis’  estate  is 
insolvent,  and  the  clearly  revealed  purpose  of 
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the  suit  is  to  prevent  any  part  of  the  fund  from 
being  distributed  to  it.  Under  the  circum¬ 
stances  it  is  obvious  that  the  estate,  the  heirs, 
and  any  possible  creditors,  have  a  vital  interest 
in  the  controversy.  It  is  equally  obvious  that 
the  final  decree  sought  in  the  present  case  can¬ 
not  be  made  without  affecting  their  interest,  and 
that  a  final  termination  of  the  case  pleaded  may 
be  wholly  inconsistent  with  equity  and  good  con¬ 
science,  unless  an  opportunity  is  afforded  to  a 
representative  of  the  estate  of  Justis  to  contest 
the  validity  of  the  contracts  under  which  appel¬ 
lants  claim,  and  to  challenge  the  amount  claimed 
thereunder.  ( Russell  v.  Clarke's  Executors ,  7 
Cranch  69,  98,  3  L.  Ed.  271.) 

Moreover,  even  if  the  case  were  one  in  which 
appellants  were  entitled  to  the  relief  sought,  the 
estate  would  be  an  indispensable  party  for  a 
further  reason,  i.  c.,  in  order  that  the  decree 
might  constitute  a  proper  acquittance  to  the 
Government.  It  is  well  settled  that  where  one 
claims  a  right  in  a  fund  held  by  a  Government 
officer  “the  party  who  has  been  designated  by 
compact  or  otherwise  as  the  person  entitled  to 
the  fund,  but  whose  right  to  receive  it  is  denied 
or  disputed,  should  be  made  a  party  so  as  to 
bind  him  and  afford  proper  acquittance  to  the 
government. ' ’  (See  Docrschuck  v.  Mellon,  60 
App.  L).  C.  383,  386,  55  F.  2d  741,  744;  Houston  v. 
Ormes,  252  U.  S.  469,  473.  40  S.  Ct.  369,  64  L.  Ed. 
667;  Mellon  v.  Orinoco  Iron  Co.,  266  U.  S.  121, 
126,  45  S.  Ct.  53,  69  L.  Ed.  199;  Morgenthau  v. 
Fidelity  <Sc  Deposit  Co.,  68  App.  D.  C.  163,  165, 
94  F.  2d  632,  634.)  [Duckcr  v.  Butler,  104  F. 
(2d)  236,  238-239,  —  App.  D.  C.  —  (March  20, 
1939).] 
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The  Ducker  ease  is  clearly  applicable  to  the  instant 
question.  Here  the  Minidoka  Irrigation  District  is  the 
party,  designated  by  contract,  which  has  a  claim  to 
some  of  the  funds  which  were  derived  from  the  sale 
of  outside  power  to  the  Minidoka  Irrigation  District 
and  which  are  now  held  by  the  Secretary  of  the  Interior 
under  the  temporary  injunction  in  this  case  and  95.6 
percent  of  which  the  appellant  seeks  to  have  credited  to 
it  rather  than  100  percent  to  the  Minidoka  District.  As 
such,  the  Minidoka  Irrigation  District,  under  the  deci¬ 
sion  of  the  Ducker  case,  is  clearly  an  indispensable 
party.  Furthermore,  as  the  court  pointed  out  in  the 
Ducker  case,  the  Minidoka  Irrigation  District  “would 
be  an  indispensable  party  *  *  *  in  order  that  the 
decree  might  constitute  a  proper  acquittance  to  the 
Government.  It  is  well  settled  that  where  one  claims 
a  right  in  a  fund  held  by  a  Government  officer  ‘the 
party  who  has  been  designated  by  compact  or  otherwise 
a^>  the  person  entitled  to  the  fund,  but  whose  right  to 
receive  it  is  denied  or  disputed,  should  be  made  a  party 
so  as  to  bind  him  and  afford  proper  acquittance  to  the 
government.’  ” 

i  The  courts  are  consistent  in  their  rulings  that  all 
parties  affected  by  an  instrument  or  agreement  are 
indispensable  parties  to  a  suit  attacking  that  instru¬ 
ment  or  agreement.  For  additional  authorities  see: 

Central  R.  R.  Co.  of  Xc/c  Jersey  v.  Mills,  113 
IT.  S.  249 ; 

Northern  Indiana  R.  R.  (  o.  v.  Mich  it/an  Cen¬ 
tral  R.  R.  Co 15  How.  232 : 

Transcontinental  <f*  Western  Air,  Inc.,  v.  Far¬ 
ley,  71  F.  (2d)  288  (C.  C.  A.  2d)  cert.  den.  293 
U.  S.  603; 
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Egyptian  Novaculite  Co.  v.  Stevenson ,  8  F. 
(2d)  576  (0.  0.  A.  8th) ; 

State  of  Missouri  v.  New  Madrid  County,  73 
Fed.  304  (C.  C.  E.  1).  Mo.)  ; 

Steinbach  v.  Prudential  Ins.  Co.  of  America, 
172  N.  Y.  471,  65  N.  E.  281 ; 

Columbia  Water-Power  Co.  v.  Columbia  Elec¬ 
tric  St.  Ry.,  Light  and  Power  Co.,  43  S.  C.  154, 
20  S.  E.  1002; 

Disbrow  v.  Creamery  Package  Mfg.  Co.,  104 
Minn.  17, 115  N.  W.  751. 

Moreover,  in  the  cases  wherein  the  plaintiff  seeks,  as 
does  the  Burley  Irrigation  District  in  this  suit,  to  re¬ 
quire  or  to  enjoin  disposition  of  a  fund  or  of  property 
to  which  there  are  other  claimants,  it  is  well  established 
that  the  other  claimants  are  indispensable  parties. 

Brady  v.  Work,  263  U.  S.  435,  437 ; 

New  Mexico  v.  Lane,  243  U.  S.  52,  58 ; 

Williams  v.  Bankhead,  19  Wall.  563,  22  L.  Ed. 
184; 

Litchfield  v.  Register  and  Receiver,  9  Wall. 
575,  578 ; 

J.  C.  Eno,  Ltd.  v.  Coe,  —  F.  (2d)  — ,  —  App. 
J).  C.  —  (June  30, 1939)  ; 

Russell  v.  Clark’s  Ex’rs,  7  Oranch  69,  3  L.  Ed. 
271; 

Raphael  v.  Trask,  118  Fed.  678  (C.  0.  S.  1). 

N.  Y.)  ; 

Mohr  v.  Norwich  Union  Fire  Ins .  Soc.,  127 
N.  Y.  452,  28  N.  E.  391 ; 

Mfgrs’  Light  dm  Heat  Co.  v.  Lemasters,  91 
W.  Va.  1, 112  S.  E.  201. 

Under  both  the  law  and  the  facts  of  this  case,  there¬ 
fore,  it  is  clear  that  the  Minidoka  Irrigation  District 
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is  an  indispensable  party.  Nor  does  any  element  make 
itself  evident  in  this  case  which  will  enable  the  court  to 
assume  jurisdiction  despite  the  lack  of  an  indispensable 
party.  Even  in  cases  where  the  substantive  law  ques¬ 
tion  has  been  undisputed,  the  Supreme  Court  of  the 
United  States  has  refused  to  enter  a  final  decree  in  the 
absence  of  interested  parties.  New  Orleans  Water 
Works  v.  New  Orleans ,  164  U.  S.  471.  In  that  case  the 
plaintiff  sought  a  decree  against  the  City  of  New  Or¬ 
leans  to  declare  void  ordinances  permitting  water  pipes 
to  be  laid  in  the  streets  by  certain  property  owners  and 
to  require  the  City  to  cancel  licenses  to  do  so  as  being 
in  derogation  of  the  plaintiff’s  rights  under  a  contract 
with  the  City.  In  two  previous  cases  involving  the 
same  plaintiff  and  other  parties  who  were  present  before 
the  court,  the  ordinances  had  been  declared  void  inso¬ 
far  as  the  plaintiff’s  rights  were  concerned.  Never¬ 
theless,  the  court  held  that  it  was  without  jurisdiction 
in  this  case  because  all  the  property  owners  whose 
licenses  were  being  threatened  were  interested  parties 
and  had  not  been  joined. 

Nor,  of  course,  is  the  court  justified  in  assuming  juris¬ 
diction  and  proceeding  to  dispose  of  the  case  in  the 
absence  of  an  indispensable  party  solely  because  of  the 
impossibility  of  joining  all  the  indispensable  parties. 
This  proposition  is  reiterated  by  practically  every  de¬ 
cision  dismissing  a  suit  because  an  indispensable  party 
was  absent.  See  particularly: 

State  of  Texas  v.  Interstate  Commerce  Com¬ 
mission,  258  U.  S.  158; 

Minnesota  v.  Northern  Securities  Company, 
184  U.  S.  199; 
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Northern  Indiana  Railroad  Co.  v.  Michigan 
Central  Railroad  Co.,  15  How.  232; 

Balter  v.  lakes,  89  F.  (2d)  856,  67  App.  1).  C. 
112,  cert,  denied  301  IT.  S.  709. 

Furthermore,  it  cannot  be  argued  that  this  suit  con¬ 
stitutes  merely  an  attack  upon  the  authority  of  a  Fed¬ 
eral  officer.  The  Supreme  Court  of  the  United  States 
has  definitely  discarded  such  reasoning  if  used  in  an 
attempt  to  justify  proceeding  judicially  in  the  absence 
of  a  party  to  whom  the  litigation  would  be  of  * 4 immedi¬ 
ate  concern.”  In  the  case  of  State  of  Texas  v.  Interstate 
Commerce  Commission,  258  U.  S.  158,  a  suit  had  been 
brought  against  the  Interstate  Commerce  Commission 
to  have  its  rulings  on  wages  declared  unconstitutional. 
This  was  a  direct  attack  on  the  power  of  a  Federal 
agency.  But  since  the  employers  and  employees  oper¬ 
ating  under  those  rulings  to  whom  any  decree  would  be 
of  4 4 immediate  concern”  had  not  been  joined,  the  suit 
was  dismissed  for  lack  of  indispensable  parties. 

It  is  indubitable,  therefore,  that  in  every  conceivable 
aspect  of  this  case  the  Minidoka  Irrigation  District  is 
an  indispensable  party  without  whose  presence  the  court 
is  unable  to  enter  a  final  decree  which  will  be  consistent 
with  equity  and  good  conscience.  Any  attempt  so 
to  do  will  unavoidablv  and  substantiallv  affect  the  inter- 

V  * 

ests  of  an  absent  party  and  will  adjudicate  rights  with¬ 
out  affording  the  party  affected  the  right  to  a  hearing. 
In  those  circumstances,  the  bill  must  be  dismissed  for 
absence  of  an  indispensable  party,  without  whom  the 
court  has  no  jurisdiction  over  the  cause. 
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B.  The  Idaho  Power  Company  receives  valuable  rights  and  benefits  under 
its  contract  of  October  1,  1934,  with  the  United  States,  which  rights  and 
benefits  are  jeopardized  in  this  proceeding,  thereby  constituting  the  com¬ 
pany  an  indispensable  party  without  whom  the  court  cannot  proceed 

The  authorities  and  precedents  concerning  indis¬ 
pensable  parties  have  been  cited  and  analyzed  in  the 
preceding  subsection,  in  connection  with  the  status  of 
the  Minidoka  Irrigation  District.  Those  authorities 
may  likewise  be  applied  to  the  facts  surrounding  the 
relationship  of  the  Idaho  Power  Company  to  this 
proceeding  (R.  174). 

In  its  contract  of  October  1,  1934,  with  the  United 

States,15’  the  Idaho  Power  Company  agreed  that  the 

contract  might  be  terminated  bv  the  United  States  in 

several  wavs :  bv  construction  bv  the  Government  of  a 
*  *  * 

power  plant  at  the  American  Falls  Dam,  or  by  two 
years’  written  notice,  or  by  six  months’  written  notice 
in  specified  circumstances  (Par.  3  C,  R.  77).  Those 
circumstances,  which  alone  permit  termination  on  six 
months’  notice,  are  “a  final  court  decision  or  final  court 
decisions  (A)  holding  (1)  that  the  Secretary  cannot 
lawfully  secure  an  annual  net  income  of  $50,000  to  reim¬ 
burse  the  United  States  for  the  use  of  the  Black  Canyon 
Plant  by  assessments  or  charges  as  an  item  of  reservoir 
operation  and  maintenance  cost  against  the  parties  who 
are  benefited  bv  the  water  saved  hereunder,  and  also 
holding  (2)  that  the  Secretary  cannot  lawfully  secure 
such  income  by  sale  of  the  power  furnished  under 
Article  3  and  Section  B  thereof,  to  the  Minidoka  Irriga- 

:nThe  contract  is  defendant’s  Exhibit  Xo.  10,  certified  to  this 
court,  and  is  also  printed  in  the  record,  pages  71-79,  as  Exhibit 
Xo.  7  to  the  bill  of  complaint. 
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tion  District;  or  (B)  holding  that  the  Secretary  may 
not  discontinue  or  reduce  the  nonirrigation  season  use 
of  the  power  plant  at  Minidoka  Dam  in  order  to  con¬ 
serve  the  flow  of  Snake  River  for  storage,  for  the  pur¬ 
pose  of  irrigation,  in  the  American  Falls  Reservoir  for 
the  benefit  of  the  contracting  parties  therein,  and  in 
the  proposed  reservoir  in  the  North  Fork,  if  and  when 
it  is  built.  *  *  *” 

It  is  obvious  that  the  relief  sought  by  the  appellant 
in  this  case  is  precisely  that  which,  if  granted,  would 
call  into  operation  the  six  months’  cancelation  clause  of 
the  Idaho  Power  Company’s  contract.  It  is  equally 
obvious  that,  under  the  authorities  to  which  reference 
has  already  been  made,  the  interests  of  the  company 
in  its  contract  would  be  vitally  affected  by  reason  of 
the  creation  of  an  otherwise  nonexistent  power  to  ter¬ 
minate  the  contract  on  short  notice.'”  Therefore,  if  the 
company’s  rights  under  the  contract  are  substantial,  it 
clearly  is  an  indispensable  party  to  this  proceeding,  in 
which  it  has  not  been  joined. 

That  the  company’s  rights  under  the  1934  contract 
are  eminently  substantial  is  apparent  from  a  mere 
recitation  of  some  of  them.  Under  the  contract  the 
company  is  entitled  to  use  for  power  purposes,  through 

20  There  is  no  evidence  or  citation  of  statute  showing  that  Con¬ 
gress  has  appropriated  any  funds  for  construction  of  a  Govern¬ 
ment  power  plant  at  the  American  Falls  Dam,  and  the  fact  is  that 
Congress  has  not  appropriated  funds  for  that  purpose.  Under 
familiar  doctrine  it  cannot,  of  course,  be  assumed  that  Congress 
will  appropriate  funds  for  any  such  purpose.  This  court,  there¬ 
fore,  cannot  assume  that  the  United  States  is  able,  in  fact,  to 
terminate  the  contract  under  the  clause  providing  for  cancelation 
in  the  event  of  construction  of  such  a  plant. 
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its  American  Falls  plant,  all  water  released  from  the 
Government’s  American  Falls  Reservoir,  a  right  other¬ 
wise  nonexistent  (Par.  3,  R.  75)  ;  by  the  effected  exten¬ 
sion  of  the  otherwise  expired  contract  of  April  10, 1930 
(plaintiff’s  Exhibit  No.  6,  certified  to  this  court)  for 
delivery  of  power  from  the  Government’s  Black  Canyon 
Power  Plant,  the  company  is  entitled  to  receive  large 
quantities  of  power  from  the  Black  Canyon  Plant  (Par. 
3B-1,  R.  76) :  the  company  is  assured  that  the  United 
States  will  not  invade,  beyond  a  limited  point,  the  com¬ 
pany’s  power  market  outside  of  the  Minidoka  Project 
(Par.  3C,  R.  77-78),  and  the  company  is  entitled  to 
receive  certain  substantial  payments  for  the  delivery  of 
“break-down  power”  on  the  Minidoka  Project  (Par. 
3B,  R.  76). 

It  is  abundantly  clear,  consequently,  that  the  Idaho 
Power  Company  would  be  deprived  of  an  existing  con¬ 
tractual  right  to  secure  substantial  benefits,  for  a  period 
of  at  least  two  years,  if  the  appellant  were  to  secure  the 
relief  which  it  seeks,  and  that,  therefore,  the  company  is 
an  indispensable  party. 


C.  The  court  is  without  jurisdiction  since  this  action  seeks  to  compel  the 
United  States  specifically  to  perform  its  contract  of  March  15,  1926,  with 
the  Burley  Irrigation  District 


The  direct  purpose  of  this  suit  is  to  require  the  United 
States  specifically  to  perform  its  contract  with  the  Bur¬ 
ley  Irrigation  District  of  March  15,  1926,‘l  as  inter¬ 
preted  by  the  appellant.  The  United  States  not  having 
consented  to  such  suit,  the  law  is  clear  that  the  United 


21  The  contract  has  been  certified  to  this  court  as  defendant's 
Exhibit  No.  6  and  it  also  appears  in  the  record  as  Exhibit  A  to 
the  answer  (R.  121-152). 
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States  cannot  be  compelled,  by  a  suit  against  its  officers, 
specifically  to  perform  its  contracts,  and  the  court  is 
therefore  without  jurisdiction. 

1.  This  action  seeks  to  compel  the  United  States  specifically  to  perform 

its  contract 

a.  The  contract  of  March  15,  1016,  is  the  note  source  of  any  right  in  the 

appellant  to  secure  a  credit  of  any  power  profits 

The  appellant  asserts  four  sources  of  its  right  to  re¬ 
ceive  a  credit  of  power  profits : 

(1)  Subsection  I  of  section  4  of  the  Fact 
Finders’  Act  of  December  5,  1924  (Second 
Deficiency  Act  of  1924)  (43  Stat.  703,  Sec.  501, 
Tit.  43,  U.  S.  C.)  ; 

(2)  The  provision  in  the  Interior  Department 
Appropriation  Act  of  1927  relating  to  the  Mini¬ 
doka  Project  (act  of  May  10, 1926,  44  Stat.  480)  ; 

(3)  The  Contract  between  the  United  States 
and  the  Burley  Irrigation  District  of  March  15, 
1926 ;  and 

(4)  The  decision  in  Wilbur  v.  Burley  Irriga¬ 
tion  District,  58  F.  (2d)  871,  61  App.  D.  C.  145. 

No  other  source  of  such  a  right  is  suggested  and  none 
exists. 

Examination  of  the  statutes,  the  contract  and  the 
aforesaid  court  decision,  on  which  appellant  relies,  re¬ 
veals  that  the  rights  of  the  Burley  Irrigation  District  to 
secure  any  profits  at  all  stem  solely  and  entirely  from 
the  contract  of  1926  and  that  the  statutes  and  the  court 
decision  are,  at  the  most,  only  points  of  reference  which, 
in  the  absence  of  the  contract,  would  have  been  insuffi¬ 
cient  to  accord  any  rights  to  the  Burley  Irrigation 
District. 
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Subsection  I  of  section  4  of  the  Fact  Finders ?  Act  of 
December  5, 1924,  supra,  states: 

Subsec.  I.  [Profits  from  projects  taken  over  by 
water  users.] — That  whenever  the  water  users 
take  over  the  care,  operation,  and  maintenance  of 
a  project,  or  a  division  of  a  project,  the  total 
accumulated  net  profits,  as  determined  by  the 
Secretary,  derived  from  the  operation  of  project 
power  plants,  leasing  of  project  grazing  and  farm 
lands,  and  the  sale  or  use  of  town  sites  shall  be 
credited  to  the  construction  charge  of  the  project, 
or  a  division  thereof,  and  thereafter  the  net 
profits  from  such  sources  may  be  used  by  the 
water  users  to  be  credited  annually,  first,  on  ac¬ 
count  of  project  construction  charge,  second,  on 
account  of  project  operation  and  maintenance 
charge,  and  third,  as  the  water  users  may  direct. 
No  distribution  to  individual  water  users  shall 
be  made  out  of  any  such  profits  before  all  obliga¬ 
tions  to  the  Government  shall  have  been  fully 
paid  [43  Stat.  703,  sec.  501,  Tit.  43,  U.  S.  C.]. 


This  provision  states  that  the  net  profits  are  to  be 
credited  to  water  users.  But  the  Burley  Irrigation 


District  is  not  a  water  user :  it  is  an  association  of  water 


users.  Hence,  the  Burley  Irrigation  District  could  not 
come  within  the  terms  of  subsection  I  without  some 


contractual  arrangements  enabling  the  Burley  Irriga¬ 
tion  District  to  qualify  as  a  water  user.  But  even  more 
important,  subsection  I  states  that  the  credits  are  to  be 
made  on  account  of  construction  charges.  The  Burley 
Irrigation  District,  however,  never  owed  anv  construe- 
tion  charges  to  the  United  States  except  under  its  con¬ 
tract  with  the  United  States  of  March  15,  1926.  The 
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Burley  Irrigation  District  first  assumed  the  obligation 
of  construction  indebtedness  by  virtue  of  section  9  of 
that  contract  (R.  128,  129). 

We  submit  that  it  is,  therefore,  clear  that  the  only 
rights  which  the  Burlev  Irrigation  District  ever  ac- 
quired  arise  solely  from  its  contract  of  March  15.  1926. 
It  was  that  contract  which  first  created  any  indebted¬ 
ness  of  the  Burlev  Irrigation  District  to  the  United 
States  on  which  credits  of  power  profits  could  be  made: 
and  it  was  only  by  that  contract  that  the  Burley  Irriga¬ 
tion  District  acquired  any  rights  to  secure  the  credits 
which  otherwise  were  due  to  its  individual  member 
water  users. 

Furthermore,  this  statutory  provision  makes  it  man¬ 
datory  upon  the  Secretary  of  the  Interior  to  credit  to 
the  construction  charge  of  the  project  the  total  accumu¬ 
lated  net  profits  derived  from  the  operation  of  project 
power  plants  and  the  leasing  or  sale  of  project  lands 
and  town  sites  as  well  as  the  future  net  profits  from 
such  sources  only  when  the  water  users  have  taken  over 
the  care,  operation,  and  maintenance  of  the  project. 
The  clear  implication,  therefore,  is  that  the  water  users 
have  no  right  to  demand  such  credits  until  they  have 
taken  over  the  care,  operation,  and  maintenance  of  the 
project  or  a  division  thereof.  But,  up  to  now.  the  Bur¬ 
ley  Irrigation  District  has  taken  over  only  the  minor 
features  of  the  project  and  of  the  South  Side  Pumping 
Division,  namely : 

The  three  branch  distribution  canals  known  as 
the  G,  H,  and  J  canals  of  the  division ; 

The  laterals  therefrom :  and 
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The  three  pumping  plants  connected  with  the 
division  known  as  First  Lift,  Second  Lift,  and 
Third  Lift  Pumping  Plants  (R.  178,  273). 

It  has  not  taken  over  the  following  principal  features 
which  are  now  and  always  have  been  operated  and  main¬ 
tained  by  the  United  States: 

Jackson  Lake  Reservoir  and  Jackson  Lake 
Dam ; 

American  Falls  Reservoir  and  American  Falls 
Dam: 

Lake  Walcott  Reservoir: 

Minidoka  Dam ; 

Minidoka  Power  Plant  and  all  power  works 
and  distribution  facilities  in  connection  there¬ 
with  ; 

Headworks  of  both  the  North  Side  and  South 
Side  canals ;  and 

Main  South  Side  Canal  from  the  Minidoka 
Dam  to  the  pumping  plants ; 

West  Canal  from  the  South  Side  Canal  to 
Snake  River  (R.  178,  272-273). 

It  seems  apparent,  then,  that  the  statute  created  no 
right,  certainly  no  self -executing  right,  in  the  appellant 
to  any  power  profits. 

i  Still  another  ground  establishing  that  the  Burley 
Irrigation  District  acquired  no  rights  merely  by  virtue 
of  subsection  I  is  contained  in  the  last  sentence  of  sub¬ 
section  I  which  expressly  states : 

No  distribution  to  individual  water  users  shall 
be  made  out  of  any  such  profits  before  all  obliga¬ 
tions  to  the  Government  shall  have  been  fullv 
paid. 
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The  effect  of  this  proviso  on  the  crediting  of  power  profits 
was  recently  construed  by  this  court  in  the  case  of 
United  States  ex  rel.  Shoshone  Irrigation  District  v. 
Ickes,  Secretary  of  the  Interior,  70  F.  (2d)  771,  63  App. 

!  D.  C.  167,  cert,  denied  293  U.  S.  571.  In  that  case,  this 
court,  making  indisputable  reference  to  the  plaintiff 
irrigation  district,  quoted  subsection  I  of  section  4  of 
the  Fact  Finders’  Act  of  December  5,  1924,.  and  then 
stated : 

It  will  be  observed  that,  by  the  express  terms  of 
this  act,  applicable  to  irrigation  projects  gen¬ 
erally,  no  distribution  of  net  profits  from  the 
operation  of  the  power  plant  would  be  made  to 
individual  water  users  until  all  obligations  to  the 
government  have  been  paid.  In  other  words,  the 
operation  of  the  statute  was  suspended  pending 
the  final  payment  of  the  obligations  of  the  respec¬ 
tive  water  users  to  the  government. 

For  these  various  reasons  it  is  clear  that  the  Burley 
Irrigation  District  has  acquired  no  rights  to  demand 
net  power  profits  merely  by  reason  of  that  statute. 

Nor  can  the  Burley  Irrigation  District  base  any  claim 
to  current  net  profits  on  the  provision  in  the  Interior 
Department  Appropriation  Act  of  1927,  supra,  which 
relates  to  the  Minidoka  Project.  That  provision 
specifies : 

[Minidoka  project — Application  of  net  pro¬ 
ceeds  from  power  plants,  etc.,  to  pay  water-right 
charges.'] — Minidoka  project,  Idaho:  *  *  * 
Provided,  That  the  accumulated  net  profits  as 
determined  by  the  Secretary  of  the  Interior,. 
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arising  under  the  project,  derived  from  the 
operation  of  the  project  power  plants,  leasing 
of  Government  grazing  and  farm  lands,  the  sale 
and  use  of  town  sites,  and  from  all  other  sources, 
shall  be  applied  by  the  Secretary  of  the  Interior, 
so  far  as  may  be  necessary,  in  payment  of  any 
water-right  charges  due  the  United  States  by 
any  individual  water  user  or  irrigation  district 
to  whose  benefit  personally  or  in  the  aggregate 
such'  accumulated  profits  should  equitably  ac¬ 
crue  in  the  judgment  of  the  Secretary  of  the 
Interior,  whose  decision  shall  be  conclusive. 
Any  surplus  of  such  accumulated  net  profits  and 
future  profits  from  such  sources  shall  be  applied 
as  provided  by  Subsection  I,  section  4,  Act  of 
December  5,  1924  (Forty-third  Statutes,  page 
701).  [Act  of  May  10,  1926,  44  Stat.  480.] 

!  This  section  of  the  Interior  Department  Appropria¬ 
tion  Act  of  1927  gave  the  Burley  District  a  right  to 
demand  that  credits  be  made  on  construction  charges 
only  from  the  net  profits  accumulated  as  of  the  date  of 
passage  of  the  Appropriation  Act  of  1927.  The  act 
specifically  provided  that  “any  *  *  *  future  profits 
*  *  *  shall  be  applied  as  provided  by  Subsection  I, 
section  4,  Act  of  December  5, 1924.”  Here  also,  there¬ 
fore,  it  is  clear  that  this  section  does  not,  of  itself,  estab¬ 
lish  the  right  of  the  Burley  District  to  demand  any  of 
the  profits  which  it  now  seeks,  all  of  which  accrued  or 
will  accrue  after  the  date  of  this  statutory  provision. 

By  virtue  of  the  contract  between  the  United  States 
and  the  Burley  Irrigation  District  of  March  15,  1926, 
however,  the  Burley  Irrigation  District  does  have  a 
valid  claim  to  net  profits  when  determined  by  the  Sec- 
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retary.  The  sections  of  that  contract  pertinent  in 
this  regard  are  sections  8  (a),  8  (b),  and  8  (c)  (R.  123, 
124). 

Under  sections  5  and  6  of  that  contract  of  March  15, 
1926,  the  care,  operation,  and  maintenance  of  certain 
minor  works,  listed  above,  were  transferred  to  the  Bur¬ 
ley  Irrigation  District.  Although  these  transferred 
works  did  not  constitute  the  major  portion  of  the  proj¬ 
ect  works  or  of  the  works  of  the  South  Side  Pumping 
Division,  the  Secretary  nevertheless  agreed,  under  sec¬ 
tion  8  (a)  of  the  contract,  to  determine  and  announce 
the  total  accumulated  net  profits  in  accordance  with  sub¬ 
sections  I  and  J  of  the  Fact  Finders’  Act  of  December 
5,  1924,  and,  under  section  8  (c)  of  the  contract,  to  de¬ 
termine  and  announce  the  net  profits  realized  in  the 
future,  namely,  after  April  1,  1926.  The  administra¬ 
tive  interpretation  accorded  by  the  Secretary  of  the 
Interior  to  subsection  I  of  the  Fact  Finders’  Act,  there¬ 
fore,  is  that  the  accumulated  net  profits  could  be  legally 
credited  to  the  Irrigation  District  as  soon  as  even  inci¬ 
dental  works  of  the  project  had  been  transferred.  It 
was  not  deemed  necessary,  before  these  profits  could  be 
accorded  to  the  districts,  for  the  districts  to  have  taken 
over  the  care,  operation,  and  maintenance  of  the  entire 
project  or  entire  divisions  thereof.  The  contract  of 
1926  alone  provided  that  those  profits  would  be 
credited  to  the  District.  Hence,  it  is  clear  that  the 
rights  of  the  Burley  Irrigation  District  to  claim  net 
profits  as  determined  by  the  Secretary  of  the  Interior 
are  based  solely  on  the  contract  of  March  15,  1926. 
Prior  to  that  contract  the  Burley  Irrigation  District 
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had  no  rights  to  make  any  demand  as  to  the  crediting 
of  the  power  profits  or  any  other  profits. 

Turning  now  to  the  last  source  from  which  the  appel¬ 
lant  claims  a  right  to  profits,  we  find  that  the  only 
function  of  the  decision  of  Burley  Irrigation  District 
v.  Wilbur ,  supra,  was  to  make  perpetual  the  percentage 
of  net  profits  from  the  Minidoka  Power  Plant  to  which 
the  Burley  Irrigation  District  would  be  entitled.  In 
Crediting  profits  under  the  contract,  the  Secretary  had 
determined  to  do  so  on  a  basis  of  awarding  95.6  percent 
of  the  net  profits  to  the  Burley  Irrigation  District  and 
4.4  percent  to  the  Minidoka  Irrigation  District.  Later, 
the  Secretary  attempted  to  change  the  percentage  of 
distribution  of  those  profits.  The  Burley  Irrigation 
District  objected  to  any  such  change  and  secured  an 
injunction  against  the  then  Secretary.  The  sole  issue 
in  the  case  of  Burley  Irrigation  District  v.  Wilbur, 
therefore  was  whether  the  Secretary,  after  a  decision 
once  made  by  himself  or  his  predecessors,  had  power  to 
alter  that  decision.  The  court,  in  holding  that  the 
Secretary  had  no  such  power,  decided  only  that  issue 
and  none  other.  It  did  not  establish  a  right  to  receive 
power  profits;  it  merely  defined  the  extent  of  a  right 
already  existent. 

It  is  indubitable,  therefore,  that  the  right  of  the 
Burley  Irrigation  District  to  claim  any  current  net 
profits  stems  solely  from  the  contract  of  March  15, 
1926. 

b.  The  prayers  of  the  appellant  for  judgment  constitute  a  demand  for 
specipc  performance  of  the  contract  of  March  /.>.  1926 

The  appellant’s  prayers  for  judgment,  both  on  the  ap¬ 
pellant’s  theory  of  this  case  and  on  the  appellee’s  theory 
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of  this  case,  constitute  a  demand  for  specific  per¬ 
formance  of  the  contract  of  March  15,  1926,  in  the  dis¬ 
tribution  of  profits  in  the  ratio  of  95.6  percent  to  the 
Burley  Irrigation  District  and  4.4  percent  to  the  Mini¬ 
doka  Irrigation  District  pursuant  to  the  Secretary's 
conclusive  and  final  determination  of  that  ratio  as 
applicable  to  the  distribution  of  profits  under  the  con¬ 
tract.  In  its  bill  of  complaint,  the  appellant  prays  an 
injunction  restraining  the  Secretary  from  crediting  any 
power  profits  to  anyone  except  to  the  two  irrigation  dis¬ 
tricts  in  the  ratio  of  95.6  percent  to  the  Burley  and  4.4 
percent  to  the  Minidoka  Districts,  and  from  “failing  to 
credit”  to  the  Burley  District  a  full  95.6  percent  of  the 
profits  from  all  power  sales  no  matter  what  the  source 
of  the  power  (R.  36,  37).  The  prayer  seeks  affirmative 
relief,  an  injunction  to  compel  the  appellee  to  make 
certain  credits  which  he  has  not  made. 

The  appellant  is  therefore  proceeding  on  the  theory 
that  the  Burley  Irrigation  District  is  not  being  credited 
with  95.6  percent  of  the  profits  to  which  it  is  entitled. 
We  have  shown,  however,  that  it  is  entitled  to  nothing 
except  under  the  contract  of  March  15,  1926.  Hence 
it  is  clear  that  any  demand  to  require  the  appellee  to 
credit  the  Burley  Irrigation  District  with  the  pro¬ 
portion  of  profits  which  it  demands  is  and  can  be  noth¬ 
ing  more  or  less  than  a  demand  to  require  the  specific 
performance  of  the  contract. 

The  appellee’s  theory  of  this  ease  is  that  the  Burley 
Irrigation  District,  receiving  the  full  95.6  percent  of  the 
profits  to  which  it  is  entitled,  is  seeking  to  require  the 
Secretary  of  the  Interior  to  conform  to  the  contract 
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with  respect  to  revenues  not  found  to  be  part  of  the  net 
project  profits.  But  here  also  it  is  equally  clear  that 
any  demand  to  require  the  Secretary  of  the  Interior  to 
credit  nonproject  profits  according  to  the  manner  in 
which  project  profits  are  credited  under  the  terms  of 
the  contract  is  an  attempt  to  force  the  United  States 
specifically  to  perform  that  contract,  for  from  no  other 
source  has  the  appellant  any  right  to  any  profits. 

c.  The  United  State*  is  the  party  to  the  contract  of  which  specific  perform - 
an  re  is  sought  and  is  the  real  party  in  interest 

!  Although  this  suit  is  nominally  against  the  Secretary 
of  the  Interior,  the  United  States  is  the  real  party  in 
interest.  This  becomes  apparent  merely  by  glancing 
at  the  contract  of  March  12, 1926,  which  determines  the 
rights  of  the  appellant  of  which  it  seeks  performance. 
This  contract  is  one  between  the  United  States  and  the 
Burlev  Irrigation  District.  Indeed,  the  very  first 
words  of  the  contract  are:  ‘‘This  agreement  made  this 
15th  day  of  March,  1926,  between  the  United  States  of 
America,  herein  called  the  United  States  *  *  V’ 

Throughout  the  contract,  there  is  continual  reference 
to  the  United  States.  In  no  instance  does  any  provi¬ 
sion  read  that  the  contract  is  with  the  Secretary  of  the 
Interior  instead  of  being  a  contract  solely  with  the 
United  States.  Moreover,  the  contract  is  signed  for  the 

Government  onlv  bv  the  United  States  of  America 

•>  * 

acting  through  its  Interior  Department  representative. 
Furthermore,  the  credits  to  the  Burlev  Irrigation  Dis- 
trict  are  made  by  the  United  States  upon  the  announce¬ 
ment  and  determination  bv  the  Secretary  of  the  Interior 
of  the  net  profits  for  each  year.  The  direct  effect  of  the 
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injunction  here  sought,  therefore,  would  be  to  compel 
the  United  States  specifically  to  perform  its  obligation 
to  make  such  credits.  Indeed,  from  a  practical  stand¬ 
point,  the  injunction,  if  granted,  may  very  well  result 
in  compelling  the  United  States  also  specifically  to  per¬ 
form  its  obligation,  under  articles  7  and  37  of  the  con¬ 
tract,  to  operate  the  Minidoka  Power  Plant.  Clearly, 
the  United  States  is  the  real  party  interested  in  the  con¬ 
tract  of  March  15,  1926,  of  which  specific  performance 
is  sought. 

2.  No  suit  requiring  the  United  States  specifically  to  perform  its  contract 
can  be  maintained  without  its  consent 

The  Supreme  Court  of  the  United  States  has  enunci¬ 
ated  its  firm  adherence  to  the  proposition  that  a  suit 
against  either  a  State  or  the  United  States  the  effect  of 
which  is  to  enforce  the  specific  performance  of  a  con¬ 
tract  is  one  which  cannot  be  maintained  without  the 
consent  of  the  State  or  the  United  States,  respectively. 

Wells  v.  Roper,  First  Assistant  Postmaster 
General,  246  U.  S.  335,  affirming  idem,  44  App. 
D.  C.  276 ; 

Pennoyer  v.  McConnaughy,  140  U.  S.  1 ; 

In  re  Ayers,  123  U.  S.  443; 

Ha  good  v.  Southern,  117  U.  S.  52; 

Louisiana  v.  Jumel,  107  U.  S.  711. 

In  the  Ayers  case,  the  Supreme  Court  decisively  stated : 

*  *  *  But  where  the  contract  is  between  the 
individual  and  the  State,  no  action  will  lie 
against  the  State,  and  any  action  founded  upon 
it  against  defendants  who  are  officers  of  the 
State,  the  object  of  which  is  to  enforce  its  specific 
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performance  by  compelling  those  things  to  be 
done  by  the  defendants  which,  when  done,  would 
constitute  a  performance  by  the  State,  or  to  for¬ 
bid  the  doing  of  those  things  which  if  done,  would 
be  merely  breaches  of  the  contract  by  the  State, 
is  in  substance  a  suit  against  the  State  itself, 
and  equally  within  the  prohibition  of  the  Con¬ 
stitution.  [In  re  Ayers,  123  U.  S.  443,  504.] 

1  Recently  this  court  applied  this  principle  in  United 
States  ex  rej.  Shoshone  Irrigation  District  v.  I  ekes,  70 
F.  (2d)  771,  63  App.  D.  C.  167,  cert,  denied  293  U.  S. 
571.  In  that  case  the  plaintiff  irrigation  district 
brought  an  action  for  a  writ  of  mandamus  to  compel 
the  Secretary  of  the  Interior  to  credit  annually  to  the 
plaintiff  irrigation  district  the  profits  derived  from  the 
sale  of  power  generated  at  the  power  plant  in  connec¬ 
tion  with  the  Shoshone  Irrigation  Project.  These 
profits  were  to  be  credited  to  the  irrigation  district  and 
applied  annually  to  its  construction  charge  by  virtue 
of  the  provisions  of  section  31  of  its  contract  with  the 
United  States: 

Should  any  net  profits  be  realized  bv  the  United 
States  from  any  of  the  various  sources  named  in 
subsections  I  and  J  of  said  Act  of  Congress  of 
December  5, 1924,  the  same  will  be  announced  and 
determined  each  year  in  a  written  statement  to 
be  sent  to  the  district.  The  portion  of  such  net 
profits,  if  any,  as  determined  by  the  Secretary, 
shall  be  credited  each  year  as  follows:  (a)  On 
the  annual  installment  project  construction 
charges  (including  the  construction  charges  pay¬ 
able  by  nonconsenting  application  landowners) 
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of  the  district  beginning  with  the  installment 
first  coming  due  and  continuing  with  succeed¬ 
ing  construction  installments  as  far  as  such 
credit  will  go,  until  the  entire  construction 
indebtedness  of  the  district  has  been  paid. 
[ United  States  ex  rel.  Shoshone  Irr.  Dist .  v. 
Ickesy  70  F.  (2d)  771,  772,  63  App.  D.  C.  167.] 

This  court  held  that  the  suit  in  the  Shoshone  case  was 
in  the  nature  of  an  action  to  compel  the  specific  per¬ 
formance  of  a  contract  between  the  plaintiff  irrigation 
district  and  the  United  States,  and,  in  affirming  the 
denial  of  the  writ  of  mandamus,  stated : 

The  suit  here  is  in  the  nature  of  an  action  to 
compel  the  specific  performance  of  a  contract 
between  plaintiff  company  and  the  United  States. 
Such  a  suit  is  one  against  the  United  States,  and 
one  in  which  the  courts  are  without  jurisdiction, 
unless  specially  accorded  jurisdiction  by  author¬ 
ity  of  Congress,  which  has  not  been  done  in  this 
case.  It  is  elementary  that,  where  the  purpose 
of  a  suit  is  in  effect  to  enforce  the  specific  per¬ 
formance  of  a  contract,  this  cannot  be  accom¬ 
plished  by  indirect  actions,  either  against  federal 
officers  or  by  mandamus. 

The  terms  of  section  31  of  the  Shoshone  contract,  it 
must  be  noted,  are  almost  identical  with  those  of  section 
8  (c)  of  the  contract  of  March  15,  1926,  from  which 
arise  the  Burley  Irrigation  District’s  rights  to  current 
net  profits  derived  from  power  generated  at  the  Mini¬ 
doka  Power  Plant.  Furthermore,  both  contracts  were 
made  with  reference  to  the  provisions  of  Subsection  I 
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of  section  4  of  the  Fact  Finders’  Act  of  December  5, 
1924,  and  both  contracts  had  provisions  authorizing  the 
irrigation  districts  to  take  over  the  care,  operation,  and 
maintenance  of  portions  of  the  project.  Except  for  the 
fact  that  in  the  Shoshone  case  the  action  was  for  a  writ 
of  mandamus  whereas  the  present  action  is  for  an  in¬ 
junction,  there  is  no  possible  distinction  between  the 
Shoshone  case  and  this  suit. 

But  that  is  a  distinction  without  a  difference. 

Unquestionably,  the  criterion  is  whether  the  suit  is  an 
attempt,  direct  or  indirect,  to  compel  the  United  States 
specifically  to  perform  its  contract.  It  is  immaterial 
whether  the  form  of  the  action  is  designed  to  evoke  an 
injunction  or  a  writ  of  mandamus. 

Wells  v.  Roper,  First  Asst.  Postmaster  Gen.  of 
the  U.  S.,  246  U.  S.  335,  337 ; 

In  re  Ayers,  123  U.  S.  443,  502-503 ; 

Boeing  Air  Transport  v.  Farley,  Postmaster 
Gen.,  Id  F.  (2d)  765,  768,  64  App.  D.  C.  162,  fol¬ 
lowed  in  Penna.  Airlines,  Inc.,  v.  Farley,  Post¬ 
inaster  Gen.,  75  F.  (2d)  769,  64  App.  D.  C.  166, 
cert.  den.  Pacific  Air  Transport  v.  Farley,  294 
U.  S.  728; 

Transcontinental  &  Western  Air,  Inc.,  v.  Far¬ 
ley,  71  F.  (2d)  288  (C.  C.  A.  2d,  1934),  cert.  den. 
293  U.  S.  603. 

The  appellant  may  perhaps  suggest  that  I  ekes  v.  Fox, 
300  U.  S.  82,  on  which  appellant  relies  heavily,  sup¬ 
ports  its  contention  that  this  suit  is  not  one  for  specific 
performance  of  a  contract  by  the  United  States. 

!  The  Fox  case,  however,  is  not  applicable.  Careful 
examination  of  the  record  in  this  case  shows  clearly  that 
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it  is  within  the  scope  of  the  cases  above  cited  which 
were  not  mentioned  or  overruled  by  the  court  in  Ickes 
v.  Fox. 

Furthermore,  in  the  Fox  case,  the  court  relied  on 
the  fact  that,  according  to  the  unproved  but  admitted 
allegations  of  the  bill  of  complaint,  the  plaintiffs  there 
had  a  property  right  in  water,  and  held  that  where  the 
suit  was  to  protect  a  property  right,  it  was  not  an  in¬ 
stance  in  which  plaintiffs  sought  to  compel  the  United 
States  specifically  to  perform  a  contract.  In  this  case, 
however,  as  we  have  already  shown,  the  appellant  has  no 
property  right  in  the  power  plant,  or  in  the  dam  or  in  the 
water.  Appellant’s  only  right  is  the  right  to  receive 
profits  pursuant  to  its  contract  with  the  United  States. 
This  case,  then,  is  on  all  fours  with  the  Shoshone  case 
and  the  others  cited  and  is  not  within  the  purview  of  the 
decision  in  Ickes  v.  Fox,  or  within  the  scope  of  P hilar 
delphia  Co.  v.  Stimson,  223  U.  S.  605,  and  the  other 
authorities  cited  in  the  Fox  case. 

All  the  other  authorities  here  cited  clearly  and  con¬ 
clusively  bear  out  the  appellee’s  contention  that  this 
is  a  suit  for  specific  performance.  If  the  appellant’s 
prayers  be  granted,  this  suit,  though  nominally  against 
the  Secretary  of  the  Interior,  will  directly  require  the 
United  States  specifically  and  affirmatively  to  perform 
its  contract  of  March  15,  1926,  with  the  Burley  Irriga¬ 
tion  District.  Hence  this  court  is  without  jurisdiction 
and  should  affirm  the  decree  of  the  District  Court  dis¬ 
missing  the  plaintiff’s  suit. 
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CONCLUSION 

By  reason  of  all  the  foregoing  points,  it  is  respectfully 
submitted  that  the  decision  of  the  court  below  was  cor¬ 
rect  and  should  be  affirmed. 

Respectfully  submitted. 

Nathan  R.  Margold, 

Solicitor, 

Department  of  the  Interior. 
Frederic  L.  Kirciis, 

First  Assistant  Solicitor, 
Department  of  the  Interior. 

'  Phineas  Indritz, 

!  Assistant  Solicitor, 

Department  of  the  Interior. 

All  of  Washington,  D.  G. 

B.  E.  Stotjtemyer, 

District  Counsel, 

Bureau  of  Reclamation, 
Department  of  the  Interior, 

Of  Portland,  Oregon, 
Attorneys  for  Appellee. 

Dated  January  25, 1940. 
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IN  THE 


Winittb  States  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA. 
October  Term,  1939. 


No.  7522,  Special  Calendar. 


Burley  Irrigation  District,  a  Corporation,  Appellant. 

v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 


Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Columbia. 


REPLY  BRIEF  FOR  APPELLANT. 


Appellee’s  purported  statement  (brief  p.  1)  of  the 
major  purposes  of  this  suit  is  consistent  with  his  ef¬ 
forts,  throughout  these  proceedings,  to  confuse  the 
issues  presented  by  appellant. 
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The  object  of  the  suit  is  set  forth  clearly  in  appel¬ 
lant  's  brief.  The  action  is  against  the  Secretary  of  the 
Interior  in  his  official  capacity.  The  proceeding  is  not 
based  upon  a  contract ;  it  does  not  involve  rights  of  any 
other  parties  nor  does  it  affect  the  administrative  con¬ 
trol  over  reclamation  or  irrigation  projects. 


THE  EVIDENCE. 

Typical  of  appellee’s  wholly  unfounded  observations, 
is  the  statement  (brief  p.  2)  that  at  no  place  in  appel¬ 
lant's  brief  is  there  any  attempt  to  show  the  existence 
of  any  evidence  contrary  to  the  district  court's  iindings. 
A  glance  at  appellant's  brief  will  show  that  a  great 
portion  of  it  is  devoted  to  a  discussion  of  plaintiff’s 
Exhibit  Number  1  which  contains  the  findings  and  rec¬ 
ord  in  the  prior  case,  involving  the  same  parties  and 
the  same  subject  matter.  This  Exhibit  is  the  printed 
Transcript  of  Record  in  Burley  Irrigation  District  vs. 
Wilbur,  Equity  .>0636.  The  findings  in  that  case,  af¬ 
firmed  by  this  Court  in  Wilbur  v.  Burley  Irrigation 
District .  58  F.  (2d)  871,  fil  App.  D.  C.  145,  are  wholly 
contrary  to  the  material  findings  of  the  trial  court  in 
this  proceeding.  The  Exhibit  was  received  in  evidence 
without  objection.  Appellee  ignores  this  feature. 

Appellee  (brief  p.  3)  makes  extended  reference  to 
findings  of  fact  by  the  court  below  in  this  case  cover¬ 
ing  precisely  the  same  facts  which  were  decided  by  the 
court  in  Burley  v.  Wilbur .  and  he  argues  that  our 
statement  of  the  facts  varies  from  the  findings  of  the 
lower  court  in  this  case.  The  truth  is  that  as  to  the 
facts  involved  in  the  earlier  case,  plaintiff  introduced 
in  evidence  in  this  record  a  complete  transcript  of  those 
earlier  proceedings  and  insisted  that  the  facts  therein 
found  by  the  court  were  res  judicata.  Appellee 
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claimed  that  those  findings  were  not  res  judicata  and 
introduced  evidence  on  the  facts  themselves.  Plain¬ 
tiff  (appellant  here)  stood  on  its  claim  of  res  judicata. 
Thereupon,  the  court  held  that  the  pending  questions 
of  fact  were  not  before  the  court  in  the  earlier  case, 
then  wholly  ignored  the  findings  in  that  case  and  made 
its  findings  from  the  fresh  evidence  put  in  by  defen¬ 
dant  alone.  Thus,  all  these  complaints  detailed  by  ap¬ 
pellee  merely  add  up  to  a  contention  that  the  facts 
found  in  the  earlier  case  are  not  res  judicata  and  that 
the  court  is  now  free  to  make  findings,  wholly  ignoring 
the  earlier  findings  and  relying  upon  testimony  ad¬ 
duced  by  the  defendant  alone  in  this  case.  If  this  Court 
holds  that  the  earlier  findings  are  res  judicata,  as  we 
insist  they  are,  then  those  findings  stand  as  the  facts, 
and  all  the  contrary  findings  by  the  court  below  in  this 
ease,  inconsistent  therewith,  disappear  as  null  and 
void.  By  the  same  token,  all  the  argument  in  appel¬ 
lee’s  brief  as  to  the  findings  of  fact  disappears.  Ap¬ 
pellee,  surely,  does  not  seriously  urge  that  the  findings 
in  the  former  case  are  without  effect  simply  because 
the  Court  heard  the  matter  on  a  stipulation  of  facts. 
If  he  does,  he  advances  a  new  and  novel  proposition 
of  law.  The  Transcript  of  Record  (Plaintiff’s  Ex¬ 
hibit  Xo.  1)  in  the  former  case  and  the  decision  of  this 
Court  furnish  ample  contradiction  to  the  findings  of 
the  court  in  this  case. 

The  table  at  page  18  of  that  Exhibit  shows  the  allo¬ 
cation  of  transmission  lines  as  originally  adopted  by 
appellee’s  predecessor.  Xo  attempt  has  been  made  by 
appellee  to  show  that  this  allocation  was  not  the  basis 
for  the  establishment  of  construction  costs.  Indeed, 
such  an  effort  would  be  futile. 
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Issue  is  taken  with  appellant’s  statement  that  the 
entrvmen  and  landowners  contracted  for  and  for 
twenty-four  years  have  been  paying;  on  95.6  of  the 
power  plant.  Appellee  points  out  that  no  money  has 
been  paid  but  says,  in  so  many  words,  that  the  obliga¬ 
tions  were  discharged  by  credits  from  the  profits  de¬ 
rived  from  the  sale  of  power  (brief  pp.  5,  72,  73).  Ap¬ 
pellee  seems  to  demand  citation  of  legal  authority  for 
the  proposition  that  the  crediting  of  monies  due  appel¬ 
lant  on  its  debt  amounts  to  payment  of  the  debt.  This 
is  only  one  of  numerous  trivialities  upon  which  ap¬ 
pellee  spends  his  energy.  Similarly,  on  page  5  of  ap¬ 
pellee’s  brief  it  is  denied  that  the  water  users  con¬ 
tracted  for  95.6  per  cent  of  the  power  plant.  But  ap¬ 
pellee  admits  that  the  entrvmen  contracted  to  pay  the 
estimated  construction  cost  of  the  works  (p.  72).  It  is 
true,  their  water  right  applications  did  not  contain 
itemized  specifications  but  the  charge  per  acre,  in  the 
applications,  was  certainly  calculated  on  that  percent¬ 
age  of  the  cost  of  the  plant.  Even  appellee  does  not 
deny  that  such  charges  were  based  upon  that  percent¬ 
age  of  the  cost  of  the  power  plant  and  other  property. 
Appellee’s  predecessor  knew  that  to  be  true,  and,  as  we 
have  reiterated  again  and  again,  adopted  those  charges 
in  the  public  notice  of  November  1915.  This  is  nowhere 
disputed. 

The  statements  of  fact  in  appellee’s  brief  dwell  on 
circumstances  which,  even  if  true,  are  wholly  irrelevant 
to  the  issue.  Others  simply  are  not  supported  by  the 
evidence.  On  page  13  of  the  brief  it  is  said  that  the 
transaction  between  the  Black  Canyon  Power  Plant 
and  the  Idaho  Power  Company  constituted  in  effect  an 
exchange  of  power  and  the  point  is  further  belabored 
in  a  long  discussion  beginning  at  page  51  of  appellee’s 
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brief.  As  we  have  heretofore  stated,  the  contracts 
which  consummated  the  transaction  do  not  mention  or 
contemplate  any  such  exchange  and  we  deem  it  suffi¬ 
cient  to  repeat  that  the  contracts  speak  for  themselves. 
Obviously,  without  the  “exchange”  theory,  not  even 
a  flimsy  basis  would  exist  for  exacting  $50,000  from 
Ihe  water  users  of  an  unrelated  project. 

Furthermore,  it  is  said  at  page  15  of  the  brief  that 
“Minidoka  Irrigation  District  had  long  contemplated 
the  construction  of  a  power  plant  pf  its  own.”  There 
is  no  evidence  to  support  this  statement  and  we  defy 
appellee  to  point  to  support  either  in  the  record  or  in 
the  findings  of  the  court.  The  court  found  that  the 
Minidoka  District  “contemplated  the  securing  through 
its  own  efforts  of  outside  power  *  *  (R.  p.  189.) 

In  the  last  sentence  on  page  34  of  the  brief  it  is  as¬ 
serted  that  **'*  *  *  the  power  plant  is  a  part  of  the  dam 
and  its  penstocks  serve  as  outlet  works  of  the  dam, 
obviously  being  used  and  necessary  to  the  operation 
of  the  reservoir  created  by  the  dam  *  *  (Italics 
added.)  A  similar  statement  appears  in  the  last  sen¬ 
tence  on  page  62.  There  is  not  only  no  evidence  to 
support  the  statement  that  the  plant  or  the  penstocks 
are  necessary  to  the  operation  of  the  reservoir,  but  it 
does  not  appear  in  the  findings.  The  truth  is  that  the 
trial  court  struck  out  a  similar  statement  in  the  pro¬ 
posed  findings  which  appellee  submitted.  The  reason, 
of  course,  for  appellee’s  insistence  in  this  regard  is  to 
enable  him  to  refuse  to  turn  over  this  portion  of  the 
property  to  the  water  users  when  their  obligations 
have  been  fully  discharged.  There  is  no  other  possible 
explanation  for  his  persistent  efforts  to  inject  this 
wholly  false  and  irrelevant  matter  into  this  litigation. 
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Lastly,  it  should  be  understood  definitely  and  clearly 
that  appellant  has  not  and  does  not  abandon  any  at¬ 
tack  upon  the  validity  of  the  trial  court’s  findings. 
The  findings  and  conclusions  are  not  only  vague  and 
argumentative  but  they  arc  in  complete  conflict  with 
the  findings  and  decree  in  the  former  case  between  the 
same  parties,  and  with  the  decision  of  this  Court  in 
that  case. 


THE  SECRETARY’S  ACTS. 

At  page  28  of  the  brief  appellee  now  takes  the  posi¬ 
tion  that  the  allegations  of  appellant  as  to  the  percent¬ 
age  of  profits  to  lx*  distributed  for  1935  are  confus¬ 
ing.  If  that  is  true,  appellee  has  contributed  to  the 
confusion  by  admitting  those  allegations  in  paragraph 
4-1  of  his  answer.  (K.  pp.  35,  105.)  The  fact  is,  they 
are  not  confusing.  On  the  contrarv  thev  furnish  a 
true  perspective  of  what  actually  happened.  They 
show  that  by  a  mythical  determination  that  Black 
Canyon  Power  Plant  must  be  compensated  in  the  sum 
of  $50,000  annually  for  power  which  formerly  pro¬ 
duced  only  $3,600  annually,  appellant  lost  $50,000.  No 
one  else  suffered.  Every  other  party  benefited.  The 
money  went  from  appellant’s  pocket  to  that  of  Black 
Canyon  merely  upon  the  recitation  of  a  determination 
that  such  payment  was  necessary.  It  wasn’t  “ neces¬ 
sary’’  that  the  Idaho  Power  Company  pay  more  than 
$3,600.  annually  for  five  years,  for  the  Black  Canyon 
power,  but  it  was  “  necessary' ’  that  the  water  users 
pay  $50,000  annually  for  one-third  the  amount  of  power 
— the  same  water  users  whose  welfare  inspires  the  ap¬ 
pellee  to  tender  and  solicitous  expressions.  It  is  said 
(p.  58)  that  $50,000.  is  the  reasonable  charge  made  for 
the  sale  of  power  generated  at  the  Black  Canyon 
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Power  Plant.  It  is  strange,  indeed,  that  the  charge  to 
the  Power  Company  was  $3,600.  but,  “the  reasonable 
charge”  to  the  water  users  for  05  per  cent  less  power, 
is  $50,000!  (Appellant’s  brief  p.  59.) 

On  page  45  of  the  brief  it  is  said  that  the  contract  of 
April  23,  1929,  between  the  Idaho  Power  Company  and 
the  United  States  was  entirely  inadequate  and  there 
was  no  assurance  that  the  Company  would  have  been 
willing  to  renew  its  terms  upon  expiration  in  October 
1938.  It  must  be  remembered  that  during  the  opera¬ 
tion  of  this  contract  the  appellant  received  its  proper 
proportion  of  the  credits  from  the  sale  of  power  and, 
on  the  other  hand,  Black  Canyon  Power  Plant  received 
only  $3,600.  annually  from  the  Company  for  all  its  ex¬ 
cess  power.  The  contract  was  abrogated  four  years 
before  its  expiration  date.  Of  course,  there  was  no 
assurance  that,  the  Company  would  renew  its  terms 
when  offered  a  better  contract  which  eliminated  com¬ 


petition,  allowed  it  to  continue  for  25  years  to  receive 
all  the  excess  power  from  Black  Canyon  Power  Plant 
and  to  receive,  free,  large  amounts  of  power  from  the 
Minidoka  Power  Plant  (which  could  be  devoted  to  its 
interests  to  a  greater  extent)  for  the  same  period,  all 
without  additional  expense  on  its  part.  Wherein  was 
the  1929  contract  “entirely  inadequate”?  Appellee 
does  not  say.  The  whole  scheme  seems  incredible  but 


“of  such  stuff” 


is  the  fabric  of  the  misnamed  “water- 


conservation  plan”  composed. 

At  this  same  point  and  later  (p.  53),  appellee  argues 
that  there  was  no  assurance  that  the  Company  would 
be  willing  to  extend  the  contract  of  April,  1930,  be¬ 
tween  the  Company  and  the  United  States,  relating  to 
Black  Canyon  Power,  and  in  the  same  breath,  says  (p. 
46)  that  there  is  no  controversy  over  the  fact  that  the 
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Company  “was  in  very  real  need  of  the  Black  Canyon 
Power  as  an  additional  source  of  supply  for  the  west¬ 
ern  portion  of  its  system  in  which  it  lias  a  deficiency  of 
power”.  Moreover,  the  trial  court  specifically  found 
that  “The  power  company  desired  to  continue  and 
extend  the  period  of  the  Black  Canyon  contract  of 
April  10,  1930  *  *  *  ”  (R.  p.  187.) 

Appellee  (p.  49  ct  scq.)  answers  his  own  hypotheses 
in  an  effort  to  prove  that  the  appellant  has  no  interest 
in  the  profits.  The  real  answer  is  that  appellant  simply 
insists  that  it  is  entitled  to  the  proceeds  derived  from 
the  wrongful  taking  of  its  property.  The  legal  prin¬ 
ciple  is  plain  and  well  established  as  we  have  hereto¬ 
fore  shown.  (Appellant’s  brief  p.  61  ct  scq.)  The  sub¬ 
stance  of  the  Secretary’s  position  is  aptly  expressed  in 
his  own  words — “Appellee  determined  that  $50,000 
was  necessary  *  *  *”  (Appellee’s  brief  p.  59).  Let 
no  one  be  heard  against  him ! 

In  keeping  with  this  attitude,  the  Secretary  “finds” 
that  he  has  even  been  generous  in  his  treatment  of  ap¬ 
pellant.  Xo  deduction,  he  says,  was  made  from  gross 
revenue  for  interest  or  depreciation.  In  support  of 
this  preposterous  position  it  is  blandly  asserted  that 
appellant  points  to  no  provision  in  the  law  which 
would  prevent  such  deductions.  The  real  fact  is  that 
there  is  no  provision  in  the  law  authorizing  such  deduc¬ 
tions.  Furthermore,  in  the  footnote  on  p.  60,  appellee 
says  “It  is  interesting  to  note”  a  provision  in  the  1939 
Reclamation  Project  Act  which  requires  that  rates  for 
electric  power  be  sufficient  to  return  3  per  centum  in¬ 
terest  to  the  government.  This  would  seem  to  indicate 
that  when  Congress  intends  to  make  provision  respect¬ 
ing  interest,  it  specifically  does  so  by  appropriate 
means.  The  rule  of  law  in  that  respect  is  well  estab- 
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lished.  Moreover,  the  Commissioner  of  Reclamation  in 
Senate  Document  Xo.  36,  76th  Congress,  1st  Session, 
February  1939,  said,  in  construing  the  Reclamation 
Law,  (p.  10) : 

“The  one  concession,  reflecting  the  national  in¬ 
terest  in  the  program,  was  that  the  costs  were  to 
he  returned  without  interest. 

*  #  *  « 

“*  *  *  the  law  provides  for  the  return  to  the 
reclamation  fund  of  the  full  expenditure  without 
interest  “  (Italics  added.) 

This  incident  is  typical  of  the  many  extravagant,  ir¬ 
relevant  and  erroneous  claims  which  appellee  has  re¬ 
peatedly  advanced  to  bolster  a  wholly  indefensible  act. 

THE  PROPERTY  RIGHTS. 

It  requires  but  few  words  to  dispose  of  appellee’s 
contention  relating  to  the  ownership  of  the  power  plant. 
Appellee  maintains  (p.  62  et  seq.)  that  the  dam  and 
power  plant  are  works  necessary  for  the  protection 
and  operation  of  the  reservoir  and  that,  therefore,  such 
property  is  not  to  be  turned  over  to  the  water  users 
upon  payment  of  the  obligations,  but,  under  section  6 
of  the  Act  of  June  17,  1902  (32  Stat.  388,  389  Sec.  49S; 
Title  43  IT.  S.  C.),  title  is  to  remain  in  the  United  States 
until  otherwise  provided  by  Congress.  It  will  be  ob¬ 
served  that  under  this  section  Congress  reserved  title 
in  the  United  States  to  only  “the  reservoirs  and  the 
works  necessary  for  their  protection  and  operation ”. 
(Italics  added.)  Appellant  makes  no  claim  of  own¬ 
ership  inconsistent  with  this  provision.  The  power 
plant  is  not  a  part  of  the  works  necessary  for  the  pro¬ 
tection  or  operation  of  any  reservoir.  There  is  no  re- 
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ported  decision  which  so  holds  and  appellee’s  conten¬ 
tion  in  that  respect  was  expressly  rejected  by  the  trial 
court  in  this  case.  Appellee  included  in  the  tenth  find¬ 
ing  of  its  draft  of  proposed  findings  of  fact,  in  the 
first  sentence  thereof,  the  following: 

“That  the  Minidoka  power  plant,  together  with 
its  penstocks  and  other  machinery,  is  a  part  of 
the  works  necessary  for  the  protection  and  opera¬ 
tion  of  the  said  Lake  Walcott  Reservoir,  being  in¬ 
corporated  in  the  dam  and  using  for  its  penstocks 
the  same  tubes  which  serve  as  outlets  for  the  res¬ 
ervoir.” 

The  court  struck  this  sentence  from  the  findings  upon 
objection  by  appellant,  on  the  ground  that  there  was 
no  evidence  to  support  it.  None  of  the  decisions  cited 
in  appellee’s  brief  bears  on  the  point  that  the  power 
plant  is  necessary  for  the  protection  or  operation  of 
the  reservoir.  The  decisions  simply  have  no  applica¬ 
tion  here.  Furthermore,  appellant  does  not  now,  and 
never  has,  claimed  legal  title  to  or  the  right  to  operate 
and  control  the  power  plant  or  any  other  property 
which  is  under  the  control  of  the  United  States.  Ap¬ 
pellant  claims  an  equitable  interest  only.  Appellee’s 
entire  affirmative  argument  on  the  question  of  owner¬ 
ship  of  the  power  plant  rests  on  the  false  premise  that 
the  plant  is  in  the  category  of  “works”  included  in  the 
proviso  of  Section  6. 

On  pages  89-91,  appellee  contends  that  Burley  does 
not  own  the  electric  energy  generated  at  Minidoka, 
although  at  the  same  time  admitting  that  Burley  does 
own  95.6  per  cent  of  the  profits  from  this  energy.  The 
point  seems  valueless.  If  one  owns  the  profits  it  is 
hard  to  see  how  he  has  no  property  right  in  the  source 
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of  the  profits.  That  is  precisely  what  the  law  terms 
an  “equitable”  ownership,  and  that  is  exactly  what 
Burley  claims. 

One  other  point  urged  by  appellee  merits  passing- 
notice.  He  attempts  to  discredit  appellant’s  conten¬ 
tion  that  the  question  of  ownership  was  adjudicated 
in  the  former  case  and  cites  authorities  purporting  to 
render  the  prior  adjudication  ineffective.  Suffice  it 
to  sav  that  we  agree  with  the  decisions  cited.  Thev 
further  strengthen  the  proposition  that  the  prior  deci¬ 
sion  is  res  judicata  of  the  matter  of  ownership  in  ap¬ 
pellant.  As  an  example,  let  us  refer  to  Webster  v. 
Fall,  266  U.  S.  307,  511,  which  is  cited  at  page  78.  Ap¬ 
pellee  emphasizes  a  portion  of  that  opinion  which  we 
quote  : 

“Questions  which  merely  lurk  in  the  record 
neither  brought  to  the  attention  of  the  court  nor 
ruled  upon,  are  not  to  be  considered  as  having  been 
so  decided  as  to  constitute  precedents.”  (Italics 
added.) 

A  casual  glance  at  the  Transcript  of  Record  in  the 
prior  case  and  the  decision  of  this  Court  leaves  no 
doubt  that  the  question  of  ownership  was  brought  to 
the  attention  of  the  court  and  was  ruled  upon.  Ap¬ 
pellee  persists  in  ignoring  the  plain  language  in  the 
findings  and  decision  of  Justice  Adkins  and  of  this 
Court. 

Counsel  for  appellant  confess  to  a  complete  sense  of 
futility  in  attempting  to  come  to  grips  with  appellee 
on  the  matter  of  the  findings  of  the  courts  in  the  for¬ 
mer  suit.  As  we  have  said,  even  the  most  casual  in¬ 
spection  of  the  Record  in  that  case  indicates  that  the 
point  considered  and  decided  at  every  point  in  that 
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long  contest,  from  Secretary  Lane  in  1915  to  the  deci¬ 
sion  of  this  Court  in  1932,  was:  Who  owns  the  power 
plant?  A  page  by  page  analysis  of  that  record  will 
disclose  that  every  point  under  consideration  swirled 
about  the  question.  Who  owns  the  power  plant?  And 
the  decision  right  along,  up  to  and  including  that  of 
this  Court,  was  that  Burley  owns  95.6  per  cent  of  it. 
Findings  to  that  effect,  in  plain  words,  appear  over 
and  over  again  in  the  pages  of  that  Record.  When 
appellee  looks  at  all  these  plain  English  words  in  that 
case,  and  then  blandly  asserts  that  there  was  no  such 
question  in  the  case,  we  are  at  a  loss  as  to  how  to  reply. 

One  of  the  most  curious  passages  in  appellee’s  brief 
is  his  discussion  (brief  p.  72)  of  the  statement  of  this 
Court  in  that  case,  where  the  Court  said: 

“The  injunction  here  extends  only  to  the  redeter¬ 
mination  by  the  Secretary  of  the  proportionate 
ownership  in  the  Minidoka  project  by  the  Minidoka 
and  Burley  irrigation  districts.” 

By  italicizing  the  word  “redetermination”  he, 
by  some  magic,  erases  from  the  sentence  the  word 
“ownership”  and  also  all  reference  to  the  Burley  Dis¬ 
trict.  We  ask  the  Court  to  analyze  carefully  his  argu¬ 
ment  at  that  point.  When  this  Court  enjoined  a  rede¬ 
termination  of  ownership,  could  it  have  been  upon  any 
basis  except  that  ownership  had  already  been  deter¬ 
mined?  Would  the  Court  have  enjoined  the  redeier- 
iii'niatiov  of  something  which  in  its  opinion  had  never 
been  determined?  The  fact  that  ownership  had  been 
determined,  and  conclusively,  at  that,  is  the  only  con¬ 
ceivable  premise  upon  which  the  Court  could  say  that 
ownership  could  not  be  redetermined.  Xot  only  so, 
but  could  the  Court  have  possibly,  under  any  conceiv- 
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able  conditions,  have  said  that  it  was  enjoining  the  re¬ 
determination  of  ownership,  if  the  question  of  owner¬ 
ship  was  not  before  the  Court  as  an  issue  in  the  case? 
We  gladly  submit  the  question :  Who  knew  the  most 
about  what  the  issues  were,  the  Court  which  wrote 
the  decision,  or  a  new  successor  in  the  then-defen¬ 
dant's  office,  viewing  the  record  eight  years  later  in  a 
renewal  of  the  precise  contest  then  waged  by  his  prede¬ 
cessor?  We  emphatically  assert  that  appellee’s  posi¬ 
tion  on  this  point  cannot  be  sustained  unless  the  Court 
now  says  (1)  that  its  former  decision  was  in  error  and 
can  now  be  reversed  as  to  the  same  subject  matter  and 
between  the  same  parties,  or  (2)  that  in  referring  to  a 
redetermination  it  did  not  know  or  consider  whether  a 
determination  had.  ever  been  made,  or  (3)  that  when 
it  enjoined  a  redetermination  of  the  ownership  of  the 
property  by  the  "Burley  District  it  never  considered  the 
question  whether  Burley  owned  the  property. 


TEE  WATER  RIGHTS. 

On  the  question  of  the  2700  second-feet  of  water,  the 
parties  to  this  appeal  present  a  definite  and  concise 
question.  They  agree,  as  appellee  states  the  proposi¬ 
tion  on  page  85  of  the  brief,  that, 

“Clearly,  this  court  does  not  have  jurisdiction  to 
change  the  allocation  of  the  use  of  the  water  of 
Snake  River,  Idaho,  which  allocation  has  been  de¬ 
termined  by  decree  of  competent  Courts  in  Idaho 
with  admitted  jurisdiction.” 

So  much  being  agreed,  the  next  question  is:  What 
allocation,  if  any,  has  been  determined  by  decrees  of 
competent,  courts  in  Idaho?  The  decrees  are  in  this 
record.  Those  courts  decreed  that  2700  second -feet  of 
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water  should  be  allocated  for  power  at  Minidoka. 
There  is  no  dispute  about  that  decree  and  the  parties 
agree  that  this  Court  cannot  change  that  allocation. 

Appellee  then  claims  that  although  this  Court  cannot 
change  the  allocation,  he,  the  Secretary  of  the  Interior, 
can  change  it !  He  asserts  that  right  because  he  claims 
to  be  the  owner  of  the  right.  At  that  point,  he  runs 
head-on  into  lekes  v.  Fox ,  in  which  case  he  made  pre¬ 
cisely  the  same  claim.  The  claim  having  been  emphat¬ 
ically  denied  by  the  courts  in  that  case,  he  raises  it 
again  in  this  case.  As  we  repeatedly  asserted  in  our 
Brief,  the  Secretarv  of  the  Interior  is  rnerelv  trying  in 
this  case  to  re-try  the  issues  settled  by  the  courts  in 
!  lekes  v.  Fox  and  in  Burley  v.  Wilbur. 

The  discussion  of  lekes  v.  Fox  by  appellee  is  neces¬ 
sarily  most  unsatisfactory.  While  his  grounds  of  dis- 
tinction  are  not  good,  they  are  probably  the  best  avail¬ 
able.  He  says  that  in  the  Washington  statute  involved 
in  lekes  v.  Fox  the  word  “land”  was  used  whereas  in 
the  Idaho  statute  the  words  are  “land  or  thing”.  He 
again  falls  back  (p.  88)  on  the  argument  that  Burley 
does  not  own  the  power  plant.  And  he  ends  up  by  lim¬ 
iting  the  case  to  the  question  as  to  parties. 

Appellee  states  that  the  Idaho  courts,  contrary  to 
appellant’s  construction  of  Section  41-101  of  the  Idaho 
(’ode,  have  interpreted  that  section  to  mean  that  a 
person  may  have  property  in  a  water  right  separate 
and  distinct  from  the  land  or  thing  to  which  the  water 
1  is  beneficially  applied,  (brief  p.  82,  et  seq.)  Thus,  says 
appellee,  the  law  of  Idaho  is  different  from  the  law  of 
'  Washington  and,  therefore,  the  decision  in  lekes  v. 

1  Fox,  .supra,  has  no  application  here. 

The  Idaho  Cotie  (sec.  41-101)  provides  that  a  water 
“right  shall  become  the  complement  of,  or  one  of  the 
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appurtenances  of,  the  land  or  other  thing  to  which, 
through  necessity,  said  water  is  being  applied  *  *  *  .” 
Appellee  points  to  no  decision  which  interprets  that 
language  in  any  way  contrary  to  its  clear  meaning. 
That  language  has  its  counterpart  in  the  law  of  Wash¬ 
ington  which  was  the  basis  for  the  decision  in  lakes  v. 
Fox.  But  appellee  says  (p.  87)  that  the  law  of  Wash¬ 
ington  is  different.  Let  us  see.  The  language  in  the 
Washington  law,  to  which  appellee  hopefully  points  as 
being  the  basis  for  the  Court’s  decision  in  lakes  v. 
Fox,  is: 


* ‘ Tin*  right  to  the  use  of  water  which  has  been 
applied  to  a  beneficial  use  in  the  state  shall  be 
and  remain  appurtenant  to  the  land  or  place  upon 
which  the  same  is  used:  *  *  (Remington’s 

Rev.  Stat.  of  Wash. — Chap.  1,  Par.  7391.) 


This,  says  appellee,  effectively  distinguishes  lekes  v. 
Fox,  because  the  courts  of  Idaho  have  construed  a 
similar  Idaho  statute  to  mean  that  such  rights  could 
be  transferred  separate  and  distinct  from  the  land 
and  thereby  constitute  property  in  and  of  themselves. 
But  the  Washington  law  is  not  different.  It  is  pre¬ 
cisely  the  same  as  the  law  of  Idaho.  If  appellee  had 
read  the  few  lines  following  the  above-quoted  provi¬ 
sion,  lie  would  have  observed  that  the  legislature  of 
Washington  has  effected  by  enactment  what  the  Idaho 
courts  have  accomplished  by  construction.  Section 
7391,  following  the  above  language,  provides: 


“Provided,  however,  That  said  right  may  be 
transferred  to  another  or  to  others  and  become 
appurtenant  to  any  other  land  or  place  of  use 
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without  loss  of  priority  of  right  theretofore  es¬ 
tablished  if  such  change  can  be  made  without  de¬ 
triment  or  injury  to  existing  rights.” 

Reduced  to  the  proper  degree  of  absurdity,  appellee’s 
statement  is,  in  effect,  that  the  Supreme  Court  either 
overlooked  or  ignored  this  language.  The  fact  is,  of 
course,  that  the  question  was  just  as  foreign  to  the 
issues  in  that  case  as  it  is  here.  The  Court  was  con¬ 
cerned  only,  as  we  are,  with  water  rights  which  were 
appurtenant  to  physical  property  of  the  water  users — 
rights  which  were  vested  in  the  users  and  which  the 
United  States  claimed  as  its  own  property,  exactly 
as  it  does  here.  It,  therefore,  directed  its  decision  to 
the  point  that,  under  the  law  of  Washington,  water 
rights  when  properly  applied  to  a  beneficial  use,  are 
appurtenant  to  the  land  or  place  (the  “land  or  other 
thing”  under  Idaho  law)  where  used  and  are  there¬ 
fore  property  rights,  not  of  the  United  States,  but  of 
the  owners  of  the  land  or  place.  That  is  precisely  ap¬ 
pellant's  position  in  this  case. 

Appellee  points  out  (still  in  derogation  of  I  ekes  v. 
Fox)  that  in  Idaho  the  United  States  may  own  water 
rights  ( p.  87),  implying,  apparently,  that  such  is  not 
true  in  the  State  of  Washington.  However,  the  Wash¬ 
ington  law  clearly  recognizes  the  right  of  the  United 
States  to  own  water  rights.  (Remington’s  Rev.  Stat. 
of  Wash.,  Par.  7408.)  Likewise,  appellee  asserts  that 
even  a  distributor  may  be  an  appropriator  of  a  water 
right  and  cites  Murray  v.  Pub.  Utilities  Comm..  27  Ida. 
603,  loO  Pac.  47,  50-51  and  Bennett  v.  Twin  Falls  North 
Side  Land  and  Water  Co..  27  Ida.  643,  150  Pac.  336, 
340,  in  support  thereof.  In  the  first  case  the  court 
held,  in  a  valuation  proceeding,  that  a  public  utility 
corporation  was  entitled  to  the  value  of  its  right  to 


17 


take  public  water  for  sale  to  its  customers.  Similarly, 
in  the  second  case  the  court  held  that  where  the  land- 
owner  failed  to  pay  the  charges  for  water,  the  water 
right  did  not  become  appurtenant  to  his  land  and 
therefore  did  not  vest  either  in  him  or  in  a  subsequent 
purchaser  of  the  land.  These  cases  have  no  relation 
to  a  situation  where  the  distributor,  the  United  States 
here,  attempts  to  divest  the  water  user  of  his  right  to 
receive  water — a  right  which  has  become  appurtenant 
to  the  physical  property  of  the  user  and  is  vested  in 
him.  The  right  of  the  distributor  to  refuse  to  deliver 
water  for  non-payment  of  charges  has  nothing  to  do 
with  the  ownership  of  water  rights  which  have  once 
vested.  This  is  exactly  the  point  decided  in  Ideas  v. 
Fox. 

Obviously,  appellee  cannot  distinguish  the  decision 
in  Ickcs  v.  Fox  on  the  ground  that  the  State  laws  differ. 
Clearly,  the  laws  of  Idaho  and  Washington  are  the 
same  with  respect  to  the  questions  involved. 

THE  IDAHO  CASES. 

Appellee  argues  that  under  Idaho  law  the  ownership 
of  the  water-right  may  be  entirely  distinct  and  sep¬ 
arate  from  the  land  or  thing  to  which  the  water  is  being 
beneficially  applied.  He  cites  three  Idaho  cases:  Hard 
v.  Boise  City.  9  Idaho  589,  76  Pae.  331;  Village  of 
Hailey  v.  Riley,  14  Idaho  481,  95  Pac.  686;  and  Bennett 
v.  Twin  Falls ,  etc..  27  Idaho  643,  150  Pac.  336.  These 
three  cases  hold  the  doctrine,  well-established  in  water- 
right  law,  that  a  water  right  is  not  an  inseparable  ap¬ 
purtenance  to  the  land  or  place  to  which  it  is  being 
currently  applied.  They  reiterate  the  doctrines  upon 
which  appellant  relies,  that  the  water  right  is  an  ap¬ 
purtenance  to  the  land  or  thing  to  which  beneficially 
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applied,  and  that  it  is  a  property  right  protected  by 
constitutional  guarantee  against  confiscation  without 
compensation.  If  the  court  be  impressed  by  appellee’s 
discussion  of  these  cases,  let  the  cases  themselves  be 
read. 

In  Hard  v.  Boise  City,  supra ,  the  court  said: 

“The  record  in  this  case  presents  but  one  ques¬ 
tion  for  our  consideration,  which  appellant  says 
is:  ‘Has  the  user  of  water  upon  lands  susceptible 
of  irrigation  from  the  ditch  of  a  company  claiming 
a  water  right  under  section  3163,  Revised  Statutes 
as  amended,  the  right  to  change  the  place  of  use 
of  the  water  to  other  lands  susceptible  of  irriga¬ 
tion  from  such  ditch  if  others  are  not  injured 
thereby  ?  *  w  *  an  inspection  of  the  various  acts 
plainly  shows  that  the  guiding  star  has  always 
been  to  legislate  so  as  to  protect  all  users  of  water 
in  the  most  useful,  beneficial  way — keeping  in  view 
the  rule  existing  all  over  the  arid  region:  ‘ First 
iu  time  first  iu  right.’ 

“  *  *  *  That  a  party  has  such  property  interest 
in  water  appropriated  and  used  for  useful  and 
beneficial  purposes  that  he  can  sell,  we  think  is 
bev'ond  eontroversv,  but  that  the  buyer  cannot 
take  the  water  to  other  lands  than  that  for  which 
it  was  appropriated  to  the  detriment  of  any  other 
appropriator  is  equally  as  well  settled.  *  *  *  It 
must  be  conceded  that  if  the  change  of  the  point 
of  diversion  of  the  water  in  controversy  would 
affect,  either  prior  or  subsequent  appropriators  of 
the  waters  of  the  canal,  or  if  it  were  shown  that 
the  change  would  in  any  manner  interfere  with  the 
rights  of  the  canal  company,  the  change  could  not 
be  made.  *  *  *  That  persons  entitled  to  the  use  of 
water  may  change  the  place  of  diversion  if  others 
are  not  injured  by  such  change  seems  to  be  the 
universal  rule,  the  test  always  being:  ‘If  others 
are  not  injured  by  such  change.’  ”  (Italics  ours.) 
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In  Village  of  Hailey  v.  Riley,  .supra,  the  only  perti¬ 
nent  part  of  the  decision  is  that  water  applied  to  a 
desert  entry  did  not  become  appurtenant  to  the  land 
and  inseparable  therefrom.  The  owner  wanted  to  dis¬ 
pose  of  his  water  right  and  the  court  said  he  could 
do  so. 

In  Bennett  v.  Twin  Falls  Company,  supra,  a  pur¬ 
chaser  of  a  tax  deed  on  certain  land  claimed  that  a 
water  right  which  was  not  listed  for  taxation,  not  in¬ 
cluded  in  the  deed  and  not  paid  for  by  him,  was  never¬ 
theless  his.  The  court  said  the  question  was,  ‘‘Can  a 
holder  of  a  tax  deed  to  certain  lands,  the  title  to  which 
had  been  acquired  under  the  Carey  Act,  require  a 
water  right  for  the  irrigation  of  such  lands  without 
paying  for  it?”  The  court  further  said: 

‘‘When  one  has  legally  acquired  a  water  right, 
he  has  a  property  right  therein  that  cannot  be 
taken  from  him  for  public  or  private  use  except 
by  due  process  of  law  and  upon  just  compensation 
being  paid  therefor.  (Fisher  v.  Bountiful  City,  21 
Utah  29,  59  Pac.  520;  Knowles  v.  New  Sweden  Irr. 
Dist.,  16  la.  217,  101  Pac.  81.)  One  who  has  ac¬ 
quired  a  legal  water  right  can  only  be  deprived  of 
it  bv  his  voluntarv  act  in  conveving  it  to  another, 
by  abandonment,  forfeiture  under  some  statute,  or 
by  operation  of  law.  *  *  *  That  Statute  (refer- 
ing  to  the  Idaho  statute  declaring  water  rights  to 
be  appurtenant  to  the  thing  or  land)  could  not  and 
did  not  make  the  water  right  an  inseparable  ap¬ 
purtenant  to  the  land  any  more  than  it  could  make 
a  building  situated  upon  land,  or  timber  growing 
on  land  an  inseparable  appurtenant  to  the  land. 
The  owner  of  the  realty  on  which  he  has  placed 
buildings  and  has  trees  growing  may  sell  the  build¬ 
ing  without  selling  the  land,  and  also  may  sell  the 
growing  timber  without  selling  the  land,  and  the 
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purchaser  may  remove  them  from  the  land”.  (Ital¬ 
ics  ours) 

1  We  nowhere  deny  or  dispute  the  doctrine  in  the  fore¬ 
going  cases.  We  make  no  point  that  the  right  to  the 
2700  second  feet  of  water  is  an  inseparable  appurte¬ 
nance  to  the  power  plant.  That  point  has  no  place  in 
lour  contentions.  We  did  make  the  statement  (p.  36  of 
our  Brief)  that  a  person  can  have  no  separate  prop¬ 
erty  right  in  a  water-right;  it  must  be  as  an  appurte- 
1  nance  to  the  thing  to  which  the  water  is  being  applied. 
That  statement  is  correct,  but  it  does  not  mean  that  the 
water-right  is  inseparable  from  the  thing  to  which  it  is 
first  attached.  It  can  be  shifted  from  one  thing,  or 
piece  of  land,  to  another,  but  always  it  is  and  must  be 
1  an  appurtenance  to  some  beneficial  use.  Thus,  in  our 
case  our  water-right  now  appurtenant  to  our  power 
!  plant  could  be  transferred  by  us  to  some  owner  of  land 
for  use  for  irrigation.  Meantime,  however,  it  is  an  ap¬ 
purtenance  to  the  plant  by  which  it  is  beneficially  ap¬ 
plied.  The  Supreme  Court  of  Arizona  in  In  re  Deter¬ 
mination  of  Relatin'  Rights .  41  Pac.  (2d)  228,  233,  ex- 
!  pressed  our  point  better  than  we  can  phrase  it.  The 
court  said,  “In  other  words,  a  water  right,  to  be  effec¬ 
tive,  must  be  attached  to  and  pertain  to  a  particular 
tract  of  land  (in  Idaho,  or  thing )  and  is  in  no  sense  a 
floating  right.  We  do  not  wish  to  be  understood  as 
holding  that  a  water  right  which  is  so  attached  becomes 
inseparable  from  such  land.  That  is  to  say,  we  do  not 
hold  that  a  prior  appropriator  of  water  may  not  con¬ 
vey  his  prior  appropriation  to  another,  without  the 
land,  so  as  to  confer  upon  his  vendee  of  such  water 
right  all  the  rights  which  the  vendor  may  possess,  pro¬ 
vided  such  vendee  makes  a  beneficial  use  of  such  water 
rights  upon  lands  which  he  owns  or  possesses.” 
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Appellant's  whole  point ,  as  amplified  in  its  Brief,  is 
that  2700  second  feet  of  water  were  duly  decreed  by 
competent  courts  for  power  purposes  at  Minidoka, 
that  for  twenty-five  years  the  water  was  applied  to 
the  production  of  power  by  the  power  plant,  that  the 
right  thereby  became  an  appurtenance  to  the  plant, 
and  that  it  cannot  be  confiscated,  converted  or  de¬ 
stroyed  by  a  federal  administrative  official  without 
compensation  and  due  process. 

Under  appellee’s  argument,  what  becomes  of  the 
decrees  of  the  courts  allocating  this  water  to  power 
purposes?  What  becomes  of  the  Montpelier  case 
{Montpelier  Milling  Co.  v.  City  of  Montpelier,  19 
Idaho  212, 113  Pac.  741)  which  we  discussed  and  relied 
upon  in  our  Brief  and  which  appellee  mentions  only 
in  a  footnote?  What  becomes  of  the  doctrine  of 
Knowles  v.  New  Sweden  lrr.  Dist.,  16  Idaho  217,  101 
Pac.  81,  cited  in  Bennett  v.  Twin  Falls,  supra,  so 
heavily  relied  on  by  appellee?  The  court  there  said, 

“Any  destruction,  interruption,  or  deprivation 
of  the  common,  usual  and  ordinary  use  of  prop¬ 
erty  is  by  the  weight  of  authority  a  ‘taking’  of 
one’s  property  in  violation  of  the  constitutional 
guaranty”,  (citing  many  cases.) 

Since  appellee  cited  that  case,  let  him  explain  the  ap¬ 
plication  of  that  doctrine  to  this  case.  In  132  pages  of 
brief,  appellee  makes  no  reference  to  the  Fifth  Amend¬ 
ment,  which  is  the  whole  basis  of  this  case! 

Almost  any  appurtenance,  as  the  court  points  out 
in  Bennett  v.  Twin  Falls,  supra,  can  be  separated  from 
the  realty  to  which  it  is  attached  and  sold  separately 
by  the  owner.  A  water  right  is  not  different  in  that 
respect.  But  it  is  a  far  cry  from  that  doctrine  to  the 
proposition  that  the  right  is  never  an  appurtenance  to 
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the  land  or  thing  to  which  it  is  beneficially  applied, 
and  to  the  proposition  that  since  the  right  is  separable 
it  can  be  confiscated  without  compensation.  These 
latter  two  propositions  are  the  ones  which  appellee 
must  support  to  win  this  case. 

Appellee  asserts  (bottom  of  page  S3)  that  the  pro¬ 
duction  of  power  is  a  wasteful  use  of  water.  He  cites 
no  authority  to  that  proposition.  The  courts  in  Idaho, 
both  State  and  Federal,  which  decreed  the  allocation 
of  water  did  not  think  it  was  a  wasteful  use.  The 
cases  cited  by  us  in  our  brief  and  neither  disputed  nor 
distinguished  by  appellee  hold  it  to  be  a  beneficial  and 
not  a  wasteful  use. 

Appellee  says  (p.  82)  that  water  officials  regard  de¬ 
creed  rights  as  maximum  and  not  to  be  delivered  un¬ 
less  there  be  a  demand  for  that  much  water.  It  hardly 
seems  possible  that  the  same  author  could  have  writ¬ 
ten  those  sections  of  appellee’s  brief  wherein  he  de¬ 
scribes  the  tremendous  demands  for  power  at  Mini¬ 
doka,  so  overwhelmingly  great  as  to  require  the  vari¬ 
ous  contracts  of  1935.  (p.  41  et  scq.)  For  example, 
the  author  of  page  43  says,  “It  must  be  borne  in  mind 
also  that  there  was  a  demand  for  power  for  domestic 
and  commercial  use  on  the  project  which  had  to  be 
met.’’  In  the  second  place,  even  if  2700  second  feet 
is  our  maximum,  we  are  entitled  to  that  much,  and  we 
are  not  asking  for  more.  "We  make  no  claim  to  more 
than  2700  second  feet.  Moreover,  in  asserting  lack  of 
demand,  appellee  must  treat  the  entrymen  on  the  Bur¬ 
ley  District  as  non-existent,  because  obviously  they 
were  persistently  consistent  in  demanding  water  for 
power  at  the  plant.  Furthermore,  if  the  water  decreed 
for  power  was  merely  a  maximum,  why  was  not  the 
water  decreed  for  irrigation  in  the  same  language  in 
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the*  same  decrees  likewise  a  maximum?  And  if  it  were 
a  maximum,  by  what  authority  could  the  Secretary  in¬ 
crease  that  allocation? 

Appellee  argues,  at  length,  that  the  water  decreed 
for  power  purposes  at  Minidoka  was,  in  his  judgment, 
greatly  needed,  in  the  public  interest,  for  irrigation 
use.  So,  he  argues,  he  had  a  perfect  right  to  take  our 
vested  property  and  devote  it  to  a  superior  public 
benefit.  The  appellee  does  not  seem  to  know  that  the 
Fifth  Amendment  was  put  into  the  Constitution  for 
the  express  and  sole  purpose  of  preventing  officials  in 
his  position  from  doing  that  very  thing.  The  Fifth 
Amendment  was  not  aimed  at  any  private  persons. 
It  was  aimed  at  the  Federal  Government  and  the  offi¬ 
cials  thereof.  The  forefathers  who  refused  to  ratify 
the  Constitution  until  this,  among  other  things,  was 
written  into  it,  had  in  mind  this  very  kind  of  situation. 
They  said  by  the  Amendment  that  the  United  States, 
whether  acting  by  the  Secretary  of  the  Interior,  the 
village  postmaster,  or  the  President  and  the  Congress 
combined,  cannot  take  a  person’s  property  for  public 
use  without  paying  for  it.  We  suppose  appellee  would 
argue  that  if  Mr.  Jones  owns  a  house  and  lot  and  the 
community  greatly  and  vitally  needs  a  post-office,  the 
United  States  could  take  the  house  and  lot  without 
further  ado  because  the  community  need  for  a  post- 
office  is,  in  the  opinion  of  some  official,  greater  than 
Mr.  Jones’  need  for  a  house.  So  long  as  the  Fifth 
Amendment  stands  and  the  Courts  enforce  it,  such  is 
not  the  law.  Our  contention  simply  is  that  the  Secre¬ 
tary  has  taken  vested  property  and  devoted  it  to  a 
public  use.  The  imperative  necessity  of  the  public 
need  has  no  weight  whatsoever  in  the  question  raised 
or  in  the  protection  w’hich  the  Fifth  Amendment  gives 
the  plaintiff  in  its  rights. 
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ICKES  v.  FOX. 


Wo  have  heretofore  pointed  out  that  in  Triers  v.  Fox, 
.*>00  l*.  S.  S2.  the  Supreme  Court  condemned  a  similar 
plan  of  the  Secretary  to  pay  the  cost  of  one  project 
at  the  expense  of  the  water  users  of  another.  (Appel¬ 
lant’s  brief  p.  37  rt  scq.)  It  will  be  recalled  that  in 
that  case  the  Secretary  arbitrarily  attempted  to  exact 
from  the  water  users  of  the  Sunnyside  Division  of  the 
Yakima  Project  an  additional  rental  charge  for  water 
to  which  they  were  already  entitled.  The  additional 
charge  was  to  he  used  by  the  Secretary  to  raise  $1,000,- 
000.  to  pay  the  cost  of  a  reservoir  to  be  constructed 
for  the  irrigation  of  lands  in  the  Kittitas  Irrigation 
District.  This  Court  and  the  Supreme  Court  de¬ 
nounced  the  plan.  The  Secretary,  even  as  here,  had 
gone  through  the  solemn  rigamarole  of  a  formal  de¬ 
termination  of  necessity  for  such  a  charge,  and  in¬ 
cluded  in  his  order  a  familiar  dissertation  ‘‘on  the 
economical  use  of  water  for  irrigation  to  avoid  waste”. 
Takes  v.  Fox,  87)  F.  (2d)  294,  60  App.  D.  C.  128.  Now, 
with  commendable  frankness,  the  Secretary  makes 
perfectly  clear  the  striking  similarity  of  the  two  plans. 
In  appellee’s  brief  (p.  47)  it  is  said: 


“Pursuant  to  a  provision  contained  in  the  In¬ 
terior  Department  Appropriation  Act  for  fiscal 
year  1930  (act  of  March  4,  1929,  45  Stat.  1562  at 
1590)  the  Secretary  of  the  Interior  is  required  to 
realize  from  the  sale  of  power  produced  at  the 
Black  Canyon  Power  Plant  net  revenues  adequate 
to  repay  to  the  reclamation  fund  the  cost  of  the 
Dead  Wood  Reservoir,  the  cost  of  the  Black  Can¬ 
yon  Power  Plant  and  Power  System  and  one-half 
the  cost  of  the  Black  Canyon  Dam.  In  order  to 
inert  that  requirement  and  to  establish  a  reason¬ 
able  charge  for  the  use  of  the  Black  Canyon  Power 
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Plant  and  related  works  in  providing  power  to 
the  Idaho  Power  Com  pang  as  a  consideration  for 
its  delivery  of  power  to  the  Minidoka  Project,  it 
was  determined  that  $ 50,000  per  gear  should  he 
realised  from  the  disposition  of  the  power  con¬ 
tracted  to  he  d (dive red  from  the  Black  Canyon 
Plant  to  the  Company,  (defendant’s  Exhibit  No. 
7,  certified  to  this  court;  E.  108,  109.)  In  order 
to  realize  that  $50,000  for  crediting  to  the  Black 
Canyon  Power  Plant,  and  to  guarantee  its  avail¬ 
ability  annually,  the  Secretary  of  the  Interior  en¬ 
tered  into  the  contract  of  January  1,  1935,  with 
the  Minidoka  Irrigation  District.  In  that  contract 
the  district  undertook  to  guarantee  the  $50,000 
per  annum  and,  in  consideration,  secured  the  right 
to  have  sold  for  its  account  on  the  Minidoka  Dis¬ 
trict  and  in  the  town  of  Minidoka  certain  amounts 
of  power  which  in  no  instance  could  exceed  the 
amounts  received  on  the  project  from  the  Idaho 
Power  Company  under  the  contract  of  October  1, 
1934.”  (Italics  added.) 

In  the  Fox  case,  supra,  the  government  needed  $1,- 
000,000.  to  complete  an  unrelated  project,  so  here,  in 
the  words  of  appellee  (p.  48), 

“The  Government  needed  the  $ 50,000  per  an¬ 
num  for  the  required  repayment  of  the  cost  of  the 
Black  Canyon  Power  Plant,  the  Dead  Wood  Res¬ 
ervoir.  and  in  pari,  the  Black  Canyon  Dam  as 
consideration  for  the  disposition  of  large  amounts 
of  power  from  the  Black  Canyon  Plant  under  the 
contract  of  October  1.  19:14,  with  the  Idaho  Power 
Company.  The  securing  of  that  $50,000  per  an¬ 
num  clearly,  then,  is  an  integral  part  of  the  nec¬ 
essary  plan  for  the  conservation  of  water  and 
securing  of  additional  firm  power  on  the  Mini¬ 
doka  project.  Furthermore,  the  power  sold  in 
the  Minidoka  District  was  directly  attributable  to 
the  Black  Canyon  Power  Plant,  being  in  no  way 
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attributable  to  tile  Minidoka  Power  Plant.”  (Ital¬ 
ics  added.) 

Black  Canyon  Power  Plant  is  “not  a  part  of  the 
Minidoka  Project”  (Appellee’s  brief  p.  46).  It  is 
“located  on  the  Payette  River,  constituting  a  part  of 
the  Boise  Project”  (Findings  of  Fact,  R.  p.  187).  Not¬ 
withstanding  the  judicial  condemnation  of  the  Secre¬ 
tary’s  high-handed  methods,  he  persists  in  imposing 
the  same  brand  of  confiscation  here,  couched  adroitly 
in  a  complex  conglomeration  of  contracts,  determina¬ 
tions,  findings,  and  economic  theories. 

THE  JURISDICTIONAL  QUESTIONS. 

Appellee  in  his  brief  (p.  101  rt  .scry.)  dwells  at  length 
on  the  propositions  that  the  Minidoka  District  and  the 
Idaho  Power  Company  are  indispensable  parties  to 
this  action,  and  that  the  action  is  for  specific  perform¬ 
ance  of  a  contract  against  the  United  States,  which 
cannot  be  maintained  without  its  consent.  The  brief 
contains  comprehensive  citations  all  of  which  are  be¬ 
side  the  point.  It  is  of  course,  well  established  that 
indispensable  parties  are: 

“Persons  who  not  only  have  an  interest  in  the 
controversy,  but  an  interest  of  such  a  nature  that 
a  final  decree  cannot  be  made  without  either  af¬ 
fecting  that  interest,  or  leaving  the  controversy 
in  such  a  condition  that  its  final  termination  may 
1  »(*  wholly  without  equity  and  good  conscience” 
(Shields  v.  Barrow,  17  How.  U»0,  DJ9). 

but,  said  the  court  (p.  141 ) : 

“If  the  case  may  be  completely  decided,  as  be¬ 
tween  the  litigant  parties,  the  circumstances  that 
an  interest  exists  in  some  other  person,  whom  the 
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process  of  the  court  cannot  reach, — as  if  such 
party  be  a  resident  of  another  state, — ought  not 
to  prevent  a  decree  upon  its  merits.” 

And,  as  late  as  1936,  the  Supreme  Court  reiterated 
the  rule  in  Bourdieu  v.  Pacific  Oil  Company,  299  U.  S. 
65,  70: 

“The  rule  is  that  if  the  merits  of  the  cause  may 
be  determined  without  prejudice  to  the  rights  of 
necessary  parties,  absent  and  beyond  the  juris¬ 
diction  of  the  court,  it  will  be  done;  and  a  court  of 
equity  will  strain  hard  to  reach  that  result.” 

Let  us  now  seek  to  determine  whether  the  rights  of 
any  one  may  be  prejudiced.  If  the  position  of  appel¬ 
lant  is  sustained,  it  will  be  credited  with  95.6  per  cent 
of  the  $50,000  now  in  the  hands  of  appellee  (Appel¬ 
lant’s  brief  p.  52).  Neither  the  appellee  nor  anyone 
else  would  be  required  to  repudiate  any  contract.  Ob¬ 
viously,  Minidoka  District  would  benefit  by  sharing  in 
the  fund.  Minidoka  District  has  no  claim  to  the  $50,000 
fund  nor  does  the  Idaho  Power  Company.  They  do 
not  assert  any  such  claim,  nor  does  the  Secretary;  in¬ 
deed,  they  could  not  because  they  have  none.  The  sole 
consequence  of  sustaining  appellant’s  position  would 
be  the  withholding  of  the  $50,000  from  the  accounts 
of  the  Black  Canyon  Power  Plant  and  applying  95.6 
per  cent  of  that  sum  to  the  indebtedness  of  the  appel¬ 
lant.  Appellee  labors  to  show  vague  results  affecting 
the  contracts  of  the  parties  but  a  careful  sifting  of 
those  arguments  shows  simply  that  the  effect  would 
apply  only  to  the  proceeds. 

It  need  hardly  be  said  that  the  Secretary,  in  the  per¬ 
formance  of  an  illegal  act,  cannot  create  by  contract, 
an  “indispensable”  party  and  thus  defeat  any  attempt 
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to  restrain  him.  This  subterfuge  was  denounced  by 
the  Supreme  Court  long  ago,  in  Cherokee  Nation  v. 
Hitchcock .  1ST  I\  S.  294.  where  it  said  (p.  300) : 

“Clearly,  all  the  persons  with  whom  the  Secre¬ 
tary  might  contract,  if  he  exercised  the  discretion 
vested  in  him  by  the  statute  were  not  indispensable 
parties  to  the  determination  of  the  question 
whether  the  statute  had  lawfully  conferred  such 
discretionary  power  upon  the  official  in  question.’’ 

Thus,  neither  Minidoka  District  nor  the  Idaho  Power 
Company  is  an  indispensable  party  to  these  proceed¬ 
ings.  Not  one  whit  of  the  benefits  or  rights  accruing 
to  them  under  the  contracts  would  be  disturbed  by  re¬ 
quiring  the  Secretary  to  properly  perform  his  duty. 

It  is  equally  clear  that  the  United  States  is  not  a 
party,  in  any  sense,  and  that  this  action  is  not  a  suit 
against  the  United  States. 

In  lakes  v.  Fox.  300  IT.  S.  82,  94,  which  involved  an 
action  similar  to  this,  the  Court  said: 

“Although  the  government  diverted,  stored  and 
distributed  the  water,  the  contention  of  petitioner 
that  thereby  ownership  of  the  water  or  water- 
rights  became  vested  in  the  United  States  is  not 
well  founded.  Appropriation  was  made  not  for 
the  use  of  the  government,  but,  under  the  Recla¬ 
mation  Act,  for  the  use  of  the  land  owners;  and  by 
the  terms  of  the  law  and  of  the  contract  already 
referred  to.  the  water-rights  became  the  prop- 
ertv  of  the  land  owners,  whollv  distinct  from  the 
property  right  of  the  government  in  the  irrigation 
works.*’ 

The  Court  further  said  that  under  the  Desert  Land 
Act  of  1877  (19  Stats.  377), 
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“Acquisition  of  the  government  title  to  a  parcel 
of  land  was  not  to  carry  with  it  a  water-right ;  blit 
all  non-navigable  waters  were  reserved  for  the 
use  of  the  public  under  the  laws  of  the  various 
arid-land  states  *  *  *.  The  suits  *  *  *  are 
brought  to  enjoin  the  Secretary  of  the  Interior 
from  enforcing  an  order ,  the  icrongful  effect  of 
which  will  be  to  deprive  respondents  of  vested 
property  rights  not  only  acquired  under  Congres¬ 
sional  acts,  state  laics  and  government  contracts 
but  settled  and  determined  by  his  predecessors  in 
office.  That  such  suits  may  be  maintained  without 
the  presence  of  the  United  States  has  been  estab¬ 
lished  by  many  decisions  of  this  Court  *  *  V' 
(Italics  added.) 

The  Court  specifically  disapproved  the  decision  in 
American  Falls  Reservoir  v.  Crandall,  82  F.  (2d)  973. 
wherein  it  was  held  in  a  similar  suit  that  the  United 
States  was  a  party  and  that  the  action  would  not  lie. 

The  rule  is  clearly  stated  in  Philadelphia  Co.  v. 
Stimson,  223  U-  S.  605,  619,  where  the  Court  said: 

“If  the  conduct  of  the  defendant  constitutes  an 
unwarrantable  interference  with  property  of  the 
complainant,  its  resort  to  equity  for  protection  is 
not  to  be  defeated  upon  the  ground  that  the  suit 
is  one  against  the  United  States.  The  exemption 
of  the  United  States  from  suit  does  not  protect  its 
officers  from  personal  liability  to  persons  whose 
rights  of  property  they  hare  wrongfully  invaded. 
*  *  *  And  in  case  of  an  injury  threatened  by  his 
illegal  action,  the  officer  cannot  claim  immunity 
from  injunction  process. 

#*###*##  4* 

“The  complainant  did  not  ask  the  court  to  in¬ 
terfere  with  the  official  discretion  of  the  Secre¬ 
tary  of  War,  but  challenged  his  authority  to  do 
the  things  of  which  complaint  was  made.  The 
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suit  rests  upon  the  charge  of  abuse  of  power;  and 
its  merits  must  be  determined  accordingly;  it  is 
not  a  suit  against  the  United  States.”  (Italics 
added.) 


See  also  Lane  v.  Waffs.  234  U.  S.  525. 


Appellee  strenuously  urges  that  appellant’s  only 
rights  to  profits  from  the  sale  of  power  arise  from  its 
contract  with  the  United  States  of  March  15,  1926,  and 
that,  therefore,  this  suit  is  one  to  compel  the  United 
States  to  perform  that  contract  (pp.  117,  128  et  scq.). 
In  support  of  this  obviously  fallacious  theory  great 
reliance  is  placed  on  the  decision  of  this  Court  in  U.  S. 
ex  rrl.  Shoshone  Irrigation  District  v.  lckcs ,  70  F.  (2d) 
771,  63  App.  I).  C.  167.  AVe  do  not  for  a  moment  ques¬ 
tion  that  decision.  There  is  one  vital  distinction  which 
appellee  fails  to  mention.  The  water  users  in  the 
Shoshone  district  were  never  charged  for  the  cost  of 
the  construction  of  the  power  plant.  The  Court  said: 

“In  arriving  at  the  amount  per  acre  of  the 
charges  for  construction,  as  given  in  the  public 
notices,  the  Bureau  of  Reclamation  did  not  include 
an  gliding  for  the  construction  of  the  power  sys¬ 
tem."  (Italics  added.) 


Clearly,  the  water  users  of  the  Shoshone  district  had 
no  interest  whatever  in  the  power  system.  The  whole 
cost  of  that  power  plant  was  charged  to  the  govern¬ 
ment.  It  is  crystal  clear,  indeed  it  is  admitted  by  all 
parties  here,  that  by  the  public  notice  of  November, 
1915,  the  water  users  of  the  appellant  were  burdened, 
from  the  very  beginning,  with  95.6  per  cent  of  the  cost 
of  the  Minidoka  Power  Plant  and,  as  the  trial  court 
found  in  this  case,  the  cost  of  operation  and  mainte- 
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nance  of  the  power  plant  has  been  paid  to  the  United 
States  bv  the  water  users  or  district  ever  since  its 
construction  (Findings  of  Fact,  Xo.  11,  R.  p.  176). 
This  Court  said  in  the  former  case,  Wilbur  v.  Burley 
irrigation  District,  supra: 

“The  cost  of  the  power  plant  was  accordingly 
charged  93.6  per  cent  to  the  Burley  district  *  * 

Furthermore,  this  Court  declared  that  after  the  con¬ 
tract  of  March  15,  1926, 

“the  district  took  over  the  operation,  manage¬ 
ment,  and  control  of  the  pumping  unit." 

This  unit  was  the  Southside  Pumping  Division,  the 
Burley  District — a  division  of  the  project  (R.  p.  175), 
within  the  meaning  of  Subsection  I  of  Section  4  of  the 
Fact  Finder’s  Act  of  December  5,  1924  (43  Stat.  703 
sec.  501,  Title  43  U.  S.  C.)  referred  to  by  appellee  (p. 
1  IS  et  seq.).  The  specious  argument  advanced  by  ap¬ 
pellee  that  appellant  has  no  rights  except  by  virtue 
of  its  contract,  glosses  over  the  fact  that  appellant  is 
the  representative  and  stands  in  the  shoes  of  the  water 
users.  Appellee  has  apparently  overlooked  his  earlier 
statement  that  “The  water  users  of  the  Southside 
Pumping  Division  *  *  *  are  organized  as  the  Burley 
Irrigation  District  *  *  *”  (brief  p.  8).  Appellant’s 
property  rights,  which  this  Court  declared  to  be 
vested,  are  the  property  rights  of  the  water  users  ac¬ 
quired  long  ago.  Appellee’s  entire  position  amounts 
to  a  repudiation  of  the  decision  of  this  Court  and  of 
the  findings  and  decision  of  the  lower  Court  which  it 
affirmed. 

It  is  common  practice  to  attack  a  suit  against  a  gov¬ 
ernment  official  on  the  ground  that  it  is  one  to  enforce 
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a  contract  against  the  United  States.  This  very  fa¬ 
miliar  argument  was  aptly  characterized  by  this  Court 
in  Irhes  v.  Fox.  85  F.  (2d)  294,  where  it  said  (p.  297) : 

**\Ve  are  confronted  again  bv  the  usual  conten- 
tion  that  this  is  a  suit  against  the  United  States, 
and  as  such  cannot  be  maintained.  This  is  urged 
on  the  theory  that  the  action  is  one  to  require  the 
specific  performance  of  a  contract  with  the  United 
States.  This  is  not  an  action  for  specific  per¬ 
formance.  It  is  an  action  to  restrain  the  Secre¬ 
tary  of  the  Interior  from  enforcing  the  alleged 
illegal  orders  issued  by  that  officer  and  his  pred¬ 
ecessor  in  office  in  his  capacity  as  the  administra¬ 
tive  agent  of  the  government  for  the  construction 
of  irrigation  works  and  the  disposition  of  the 
same  under  the  Reclamation  Act  (38  Stat.  690, 
$15,  43  U.  S.  A.  $373).  The  suit,  therefore,  is 
one  against  an  agent  of  the  government  and  not 
against  the  government  itself,  since  no  complaint 
is  here  made  by  the  plaintiff  of  the  existing  con¬ 
tracts  between  thou  and  the  government.  The 
validity  of  the  contracts  between  the  government 
and  the  plaintiffs  is  not  here  in  issue.*’  (Italics 
added.) 

This  action  seeks  neither  to  enforce  nor  to  disturb  anv 
contract.  Appellee  insists  upon  the  protection  of  its 
vested  rights  which  this  Court  once  adjudicated. 

CONCLUSION. 

A  thorough  understanding  of  this  controversy  leads 
to  the  inevitable  conclusion  that  the  entire  plan, 
evolved  and  executed  by  the  Secretary,  accomplishes 
a  complete  evasion  of  the  decree  in  the  former  case 
and  the  decision  of  this  Court.  There  is  no  doubt, 
indeed  it  is  admitted  by  appellee  (brief  p.  79),  that 
the  decree  in  the  former  case  established  appellant’s 
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light  to  95.6  per  cent  of  the  profits  derived  from  the 
sale  of  power  generated  at  the  Minidoka  Power  Plant. 
The  direct  result  of  the  new  plan  is  to  reduce  appel¬ 
lant’s  share  of  the  profits  by  exactly  $50,000.  That 
same  amount  is  to  be  credited  to  Black  Canyon  Power 
Plant. 

It  is  respectfully  submitted  that  the  judgment  of  the 
trial  court  should  be  reversed. 

E.  Barrett  Prettyman, 

F.  G.  A  WALT, 

Raymond  Sparks, 

822  Connecticut  Avenue,  N.  W. 

Washington,  D.  C. 

S.  T.  Lowe, 

Burley,  Idaho. 

Attorneys  for  Appellant. 


